ERRATA 

PART I 

p. 5 Above S 1. Inaett Preliminary. 

P. 46 S 33 A. 5 (a) <u) For of any person 

read of any male person. 

P, 43 8.38. Far" among bis fiurnvJDjr read 

among all bis surviving. 

P 63 Schedule in. For 116,119, read 
116,117,119. 

P. 392 8. 157. For to pay the specifio read 

to pay both the specific. 

P. 801 S. 372 (/) (b). For limits of jurisdiction 

read limits of the jurisdiction. 

P. 802 S. 372 (3). For or respect of portions 
read or in respect portions. 



I\ 

Slfllcmenl of Objects ond 

The oliiecl of Ihii Iliin* lo consolidate the Indtan law rclating~lo '^aucccsaloD 
The sfrsrate exiitcnce on the statute book of a number of largo and Important 
enactments renders the J'w dirieuU of ascertainment and there Is, there 

fore, crerr justification for an attempt to consolidate it 

The mu has been prepared hy the *>tatMle t^aw Ilevlslnn Committee as n purely 
eonsoUdattuR measure Inlenttonal rbnnge of the law has thercfote been made 
The detiiU nf the tlitl ire more parlieiilatl) «Iiscns<ieil In the ittachcd Notes on 
Chiises 


Notes on Clouses 

CI<Iu9c 2« The General Cliuses Act, (X of 1S97), will appl> to the Bill 
The defirtlllorri therefore of "person ’ ‘jear,** "/nontb,’ ‘ ImmoreabJe property,’ 
‘ moveable properly," "Locsl Oovernmcnl and “High Court ’ arc unnecessary 
and arc omitted The definllloss of * British India ’ and ’ ristrlet Judge’ have also 
been omitted as the definitlont In the General Clauses Act appear more suitable 
and do not change the substance of the taw. The dchnltloQof ‘province” has been 
omitted, as, notwithstanding the ruliag in U W R. 431. it docs not appear that 
the omission will lead to ony administrative inconvenience The definition of 
“minor' and ' mlnorUy* li adopted from section 3 of the Probate and Admioistra 
tion Act, I8SI (V of 1831), and teems appropriate to the consohdateif Bill No 
change has been made in the other definitions which are taken from Act X of 1685, 
though one or two could perhaps have been more suitably worded The definition 
of* Indian Cliristian" h taken from the Native Christian Administration of Estates 
Act 1991 (Vll of 19H1 except that the phrase Indian Christian’ has been used 
Instead of Native Christian following the more modern practice in this respect 

Clause 3 See S 3 n 1 

Clause 4 The second proviso to this clause is taken from the last paragraph 
of section 2 of the Married Women 8 Property Act 1874 (III of 1874) This pro- 
vision comes Jo appropriately here and it is proposed to repeal the corresponding 
provision m the Act In question. 

Clauses* It is well settled that the word 'Hindu' in section 331 of the 
Indian Succession Act, 18S5, and in section 2 of the Probate and Adounistration 
Act, 1881, Includes Jainas and Sikbs (cf I L R 31 Cal II, etc) and as the Hindu 
Wills Act, 1879, which the Bill consolidates makes special mention of Sikhs and 
Jamas they are separately mentioned throughout the Bill This and other similar 
sections may need to be qualified H and when the Special Marriage (Amendment) 
Biil. which has just been passed by the Indian Legislature, becomes law 

Clauses 6 to 20 deal with domicile and are reproductions of the correspon- 
ding sections of the Act of 1S65 They are for the most part general rules which 
might well be applicable to all classes, but clauses reproducing section 331 of the 
Act of 1BG3, excludes their applicition in the case of Hindus Muhammadans, 
Buddhists, Sikhs and Jainas 

b 
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Part III deals with intestate succession and is based on the appropriate 
provisions of the Indian Succession Act, 1865 (X of 1865) and the Parsi Succession 
Act, 1865 (XXI of 1865) 

Clauses 46 to 52 And Schedule II contain special rules as to intestate 
succession among Parsis 

Clause 53 The proviso to this clause gives effect to one of the provisions 
of section 8 of the Parsi Succession Act and taken together with the preceding 
clauses reproduces the whole of that Act which it is therefore proposed to repeal 
Part IV deals with testamentary succession 

Clause 56, read with Schedule III, reproduces those provisions of the Hindu 
Wills Act, 1870 (XXI of 1870), which relate to testamentary succession Section 
187 of the Indian Suooesiion Act, 1865 (X of 1865), as applied by the Hindu Wills 
Act, has been dealt with m another part of the Bill and will be dealt with under 
the appropriate clause 

Part V. See above S 192 

Clause 196 This clause Is taken from section 23 of the Succession Cerli 
ficate Act, 1889 (VII of 1889), but which, as it limits the power of the curator, 
appropriately falls m this Part of the consolidated Bill ' 

Clause 197. The words "moveable and "immoveable ' have been substituted 
for the words "personal ’ and "real " 

Clause 198 The words * High Court* have been substituted here and in 
other places in this Part where they occur for the words ' Court of Sadar Diwani 
Adalat * < 

Clauses 204, 205 and 206. These clauses have been recast is they are drawn 
in a form which is no longer employed m modern Acts 
Part VI See above S 211 
Clause 210. Sec below S 212 
Clause 211. See below S 213 

Clause 212 reproduces the provisions of section 4 of the Succession Certi 
ficate Act 18S9 (VII of 1889) 

Clause 213 See below S 215 

Vi ith reference to this part of the Bill, it will be observed that the arrangement 
of the clauses brings out very dearly the anomalous position In the Indian Jaw with 
regard to the requirements of proof of representative title to the property of a 
deceased person 

P.irt Vlt. See above S 217 

Clause 215 reproduces section 179 of Act X of 18C5 subject to the proviso in 
the case of ■ jrvlvorshlp for those classes of p"raons who are provided for by section 
4 of Act V of 1881 

Clause 218 As ia the case of Hindua. Muhammadans Buddhists Sllhs 
Jslnas, and exempted persons, probate can be granted to a married woman without 
the consent of I er husband, the provisions of section K of Act V of IHHI are hire 
lnc< rt orate i with lJif>se of section 183 of Act \ of IKCj 



Clause 223 Hero, again, sectloo 13 of Act V of 1881 is mcorporate d with 
section 189 of Act X of 1865 for the same reason 

Clauses 233 and 234 The right to the grant of administration is dealt 
\Tith by section 23 of Act V of 1881 and by sections 200 to 207 of Act X of 1865 
Clause 233 reproduces the former rule and clause 231 the latter 
Clause 239 See under S 241 

Clauses 240 and 241 The same remarks apply as m the case of caliise 
239 

Clause 242 Sue under S 244 
Clause 244 Cited under S 246 

Clause 246 The same remarks apply as tn the case of olauses 240 and 241 
Clause 247 Curiously enough both section 36 of the Act of 1881 and section 
220 of the Act of 1865 used the word ‘attorney*’ It would appear a drafting slip 
in the Act of 1881 and the words “or agent’ bare been added 
Clause 248 Cited under S 250 

Clause 262 The proviso incorporates the provisions of section 2 of the Act 
of 1881 

Clause 267 Cited under S 269 

Clause 274 The law to be reproduced is contained In section 244 of the 
Act of 1865 and section 62 of the Act of 1881 The latter Act however, contains 
the additional words ‘or for letters of admintstratioo with will aaoezed and also 
the words ‘ or in the cases mentioned in sections 24, 25 and 26 a copy, draft or 
statement of the contents thereof The provisions of the Act of 1881 seem 
necessary to complete the law and they have been adopted mutnlis mutandis in 
the clause 

Clause 275 Similarly the words ’copy or draft’ which only occur In section 
b3 of the Act of 1881 have been adopted 
Clause 276 Cited under S 278 
Clause 289 Cited under S 291 
Clause 295 Cited under S 296 
Clause 299 Cited under S 300 

Clause 302 This clause is necessary as the provisions of the Act of J663 
relating to ' executors of their own wrong* wero not Included in the Act of 1881 

Clause 305 The wording of S 88 of the Act of 1881 has been adopted It 
is more consonance with the language of the Indian draftsman and iovolres no 
change of substance 

Clause 307. Subsection (2) reproduces the provisions of aeetlon 91 of (he 
Act of 1881 which were Inserted in that Act by section 14 of the Act VI of 1899 

Clause 311 The words lo the absence of any dirfctioos to the contrary 
In the Will or grant of letters of adolnistration** which occur in section 93 of the 
Act of 1881 have been adopted in the danse as thej apr-ear to state the law more 
accurately 



Clause 316 Cited under S 316 
Clause 324 Cited under S 324 
Clause 327 Cited lo S 337. n 1 

Clause 332 This corresponds to section 292 of the Act of 1865 which is the 
first secUon \q Part XXXV of that Act which »a headed * Of the Executor’s Assent 
to a Legacy ’ This at once raises the qaestion of section 148 of the Act of 1881 
That section runs as follows ‘ In Chapters VIII IX X, and XII of this Act the 
provisions as to an executor shall apply also to an administrator with the will 
annexed* These Chapters deal with (1) the executors assent to a legacy, (2) 
the payment and apportionment of annuities, (3) the investment of funds to 
provide for legacies and (4) the refunding of legacies They correspond to Parts 
XXXV, XXXVI XXXVII and XXXIX of the Act of 1865 but that Act contains no 
apccifivc provision of the kind tioutained*in section 148 To lake the first Question 
the executor a assent to a legacy, it would seem that the executor and the 
administrator with the will annexed are lu exactly the same position The reason 
the assent of the executor is necessary is that the estate of the deceased is vested in 
the executor and the legatee s title to the Icgicies is only inchoate EQually this 
IS true of the administrator with the will annexed It would seem therefore that 
under the Indian Succession Act the assent of an adminstrator with the will 
annexed to a legacy la probably necessary though no specific provision exists It 
la well settled IQ England that this is so. 8*^6 Ooe tcraus Mobberly, 6 C and F 
12b, Broker tersus Charter Cro Etix 92 Similarly the other provisions specifioally 
mcntioDcd in section 148 appear to be ippticable to cases under the Indian 
Succession Act The Bill has been drafted to give effect to this view by specific 
amendments 

Clause 345 Cited under S 345 
Clause 360 Cited under S 360 

Clause 370 This clause Is based on section 1 fl) of tho Suctessioii Certific ite 
Act 18S0 fVU of 1889) with the exception m the proviso which is based on section 
5 of Act VII of 1901 The rest cited under S 370, n 4 

Clause 371 In Him clause und the rest of tins Part, the words ‘District 
Judge have been used m order to assiinUato this Part to the rest of Ihc Ulil 


Report of ihc Joint Commillcc 

The following iteport of the Joint Coiniiilttec on the Dill to consolid itc llir 
Iiw atplicalle to intrulate and trstamentar> succession In liritish India w is 
\ rrtenlr l to the Council of St »lc on the 25tli August, 19i5 — 

r. the underi goed, tiemters of the Joint Committee to which the Bill to 
consolidate the law applicable to intestate and testamentary 
ji siiecc tiOT In British India was referred, bate considered 

I’ar-'f *io III tie Bill nnJ the papera mted In the imrgln. and hare now 

the honour lo aul mil this our lleport wllli the Bill as 
ar-erded I y ua mrexed thereto 
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The CommUtce met on 30tli June, the Honourable Sir Henry MoncriefT Sniitb, 
I’rcsident of the Council of State, being elected Chairman. Further sittings were 
held on the Ist, 3rd and Hli July, the foliowing members being present In addition 
to the Chairman . 

The Honourable Sir KarasIMIIA Sarua, 

The Honourable Sir Alexander Muddiman, 

The Honourable Salyid KaZa ALI, 

The HonouMblo Sir Deva Prasad SARVADiliKARV, 

The Honourable Sir ARTHUR Froom. 

Hai Sabib BaRQILas SaRDA, 

>Ir. K. C. ItEOGY, and 
Wr. Abdul Ha\e. 

A Gnal meeting was held on tbo 17th August to consider tha redraft of the Pill 
at which Dlwan Bahadur .M. Ramachandra Rao also was present. 

2. Many of the opinions elicited on circulation of the Bill ineolTC amendments 
of the existing law and this, in our opinion, is outside the scope of the Bill which 
has been referred to us Tbo Bill is purely a consolidating Bill and some of those 
who have submitted opinions have clearly treated it as such, and it would not be 
advisable, or within our competence, for us to consider amendments of the existing 
law m connection therewith The papers which wo have considered, however, 
indicate that there is a considerable volume of opinion in favour of amending the 
existing law and we Invito tbo attention of tbe Government to this fact. 

3. Suggestions have been made for tbo inclusion of undcrmeotloned enactments 
in this Bill, but for the reasons hereunder given we arc not of opinion that these 
should be eoosolidated with the present Bill 

The Hindu Dttpositton of Property Act. lOlu —As only a part of the Act 
relates to succession, tbe consolidation of this portion alone would not simplify 
the Statute Book, as section 5 of the Act canoot suitably be included in tbe 
amending Bill, and this section requires that tbe provisions of tbe Act relating 
to succession should contloue to be enacted therein 

The Special Uarnayee {Amendment) Act, tQ2S — The principal Act is of special 
application and it is advisable that eveu tbo rules of succession applicable to persons 
who marry under that Act should be coacted in tbe special Act which deals 
with tbe status of such persons. 

The IVtlls Act, IUSS, and the Inhentaace Act, These relate only to 

wills' and intestacies occurring before tbe let January, lbC5, and in all probablity 
will be spent at an early date. 

The Legal RcprcsentaUic Suits Act. 1855,— This cannot wholly be included 
m the consolidating Bill; the provisions of the Act are substantially reproduced 
In the Bill, but we have decided ex majort cautela not to repeal tbe provisions 
of this Act. 

We agree with Statute Law Revision Committee that it would be diffienlt 
to incorporate the provisions of tbe Indian Fatal Accidents Act, 1855, in tbe 
consolidated Bill. 


The Oudh Estates Act, 18G9, and the Malabar Wills Act, JS9S. — These are 
enactments of local interest which would not properlv find a place in a general 
consolidating enactment This applies also to Bombay Regulation VIII of 
1827. 

4 The following NOTbS O'i CLAUSES explain the amendments which we have 
made in the Bill. 

Clause 2 — It has been pointed out that the omission of the definition of 
"province’ given in the Indian Succession Act, 1865 (and the cbhsequcnt application 
of the definition given in the General Clauses Act, 1897) doe^ alter the eviatmg 
law. "We have, therefore, inserted m new clause (g) the original definition 

Clause 3 U) — This has been brought into line with the provisions of 
section 332 of the Indian Succession Act, 1865, which operate from the date 
stated 

Wcifl Part i//.-"Orlginal clauses S4 and 55 have been taken out of original 
Part IV and, with original clause 4, formed into a new Part dealing with tbe 
effect of marriage on rights of succession 

Part JP, Clauses S-7 to 23 —We have taken the clauses relating to coDsangumity 
from original Part III (intestate succcssiou) and formed them into a separate 
Fart, now Fart IV, as in Act X of 1863 Tbe operation of these clauses U 
not limited to cases of intestate succession 

Clouse 35— We are of opinion that the provisions relating to the rights 
of a widower ace more appropriately inserted here 

Clause as ^^Ulustratinn (c) has been transferred to clause 40 as illustration 
(d), as tbe illustration properly relates to that clause 

Clause 09, — We have amended this clause to express the meaning more 
clearly. 

Clause Jit — Wc have omitted /Ifusfrafton (6) as it might givo the tmpreasioo 
that a child in the womb is excluded which not the existing law 

Parts r//and PUT — The amendments rosde arc purely drafting amendments 
Orlgiml clause 215 has b^cn Inserted m Part Vlll as clause 211 and original clause 
293 as clause 216 as they deal wHb tbo question of representative title In clause 
‘ill foj and in the heading to tbe Part wc h<»ve added tbe words ‘on succession" 
as a majority of us arc of opinion that the addition is nccc^ssary to make it clear that 
no change has been made in the existing law ^ 

Clause 217.— ‘Vtc have amended the clause to make it clear tbat It refers to 
Intestate as well as testamentary succession. 

Part IX, Chapter J — Wc have rearranged the provisions in the following 
« tJer . {/I administration In case of Intestacy, ( ) probite, (T) letters of adrnlntstra* 
tion 

r/iuj<* —The wording of 8-clIon 32 o* Act V of 18S1 has been followed as 
this covers b^lb eai'“t 

Cliute^' IJ; — Th“ word “truij* lissteen added to remove ati 
wi St If cles'ly the lateotica t f tbe provision. 


i> doubt 
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clause £78 (1) (e) — The wording has been assimilated to that in clause 274 (£} (a) 
Clause £91 —In the case of probate a bond can only be demanded from the 
special oIbbscs to whom Act V of 1881 applies 

Clause sot {of the original Bill ) — We have omitted this clause as the Chapter 
enunciates general principles of law which suo vtgore apply to Hindus and the other 
speciGed communities 

Clauses S32 and 352 — The words added have been taken from sections 103 and 
131 of Act V of 1881 i/" 

ClauseS^’S — The words omitted are merely explanatory and are not to bo found 
in section 104 of Act V of 1881 

Clause 3S2 — An administrator is not mentioned in section 292 of Act X of 18G5 
but for the reasons given in the note on this clause attached to the original Bill 
we are of opinion that an administrator should also be mentioned here 

Schedule III — The necessary omission m sect on 70 has been made in view 
of the first proviso contained m section 3 oi Act XXI of 1870 We have excluded 
from this Schedule section 72 which deals with revocation of privileged wills, as 
section 65 which permits of privileged wills being made is not included The 
inclusion then of section 59 of the Indian Succession Act I8S5 (now clause 72 of 
the Bill in sootioQ 2 of the Hindu Wilis Act 1870) was meaoiogless as section 52 
of the former Act was not also included 

5 The publication ordered by the Council has been made as follows — 

In English 


Gazette 


Date 

Oatette of India 


4 S 23 

Fort Saint George Gazette 


21 8 23 

Bombay Government Gazette 

4 10 23 

Calcutta Gazette 


5 9 23 

United Provinces Gazette 


25-S 23 

Punjab Government Gazette 


28 9 23 

Burma Gazette 


15 9 23 

Cenfraf Froviaces Gazette 


tssts 

Assam Gazette 


15 8 23 

Bihar and Orissa Gazette 


5 9 23 

Coorg District Gazette 


1 9 23 

Sindh Official Gazette 


11 10 23 

North West Frontier Gazette 

12 10 23 

In the 

Pernae«/nr 


Province Language 

Dale 

Madras 

Tatnii 

22 4 24 


Telugu 

12 824 


Hindustani 

11 3 24 


Eanarese 

30 9 *4 


3f8ls3 ala tn 

14 10-21 


Oriya 

1^ 7 24 

Burma 

Burn ese 

21 11 25 
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6, We think that the Bill has not been bo altered as to require re-publicatlon 
We do not suggest that the final passing of the Bill should' be delated till an 
amending Bill generally overhauhog the law of succession has been introduced 
and taken through the Legislature This would very considerably delay the 
passage of the present Bill, which as a purely consolidating measure should 
pro\6 of great utility, and we recommend that it be passed as now amended 

H MONGRIEFF SMITH 
B N. SABMA 
A P. MUDDIMAN 
DBVAPRASAD SARVADHIKARY. 

RAZA ALI 
A H. PROOM 
HARBILAS SARD A 
K C NEOGY 
ABDUL HAVE 
M RAMACHARDRA RAO 

Til* Sisi Avgust, i9'5 



COMPARATIVE TABLES. 


SHOWING Distribution in the new act or the Sections 
OF THE Repealed acts. 


(1) The Succcision Property Protection Act (XIX of 1841 ) 


tjcclion o( Act 

XIX of 1841 

Scetten of the i 
New Act. 

Seotloa of Act 

XIX of 1811 

Section of the 
New Act. 

1 

193 (1) 

12 

20J 

2 

193 (2) . 

! 13 

204 

3 

193 ( 

U 

205 

4 

194 1 

1 15 

20G 

S 

195 

1 16 

207 

r> 

196 i 

17 

208 

7 

199 

18 

209 

8 

199 

19 

210 

It 

200 

20 

Repealed by 

10 

201 


Act VIII of 

11 

202 


1855 


(II) The Indian Succession Act (X of 1865.) 


Section of Act Section of the 

Xofl86S New Act. 

Section of Act 

Xef 1865 

1 

Section of the 
Netr Act. 

Part 1 Prcllmiaary 


27 

33 

1 

1 

28 

31 

2 

29 (2), 58 (2). 1 

Part V.>-Of the Distribution of an Intes- 


217 

tale’8 Property. 


3 

2 

(a) Where be baa left 

lineal descen- 

4 

20 1 

danta 


Part n.— Of Dotnlcllo 


29 

36 

5 

5 

30 

37 

G 

G 1 

31 

38 


7 

32 

39 

8 

8 1 

33 

40 

9 

9 1 

(6) Where the lateaUtc 

1 has DO lineal 

10 

10 

desceodaots 


11 

11 

31 

41 

12 

12 1 

35 


13 

13 

36 


14 

14 

37 


15 

IS 

38 

45 

16 

16 1 

39 


17 

17 

40 

47 

18 

18 1 

41 

48 

19 

19 1 

42 

49 


Part VI.— Of the Effect of 

Marriage and 

20 

24 

1 Marriage settlements on Property. 

21 

25 

43 


22 

26 

44 




45 


24 

28 

Part VXI.— Of Wills and Codicilr. 

Part IVv — Intestacy. 


46 


25 

30 

47 


26 

32 

' 48 
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6 We tbmk that the Bill has not been 80 altered as to require re publication 
We do not suggest that the haal passing of the Bill should' be delayed till an 
atnendlng Bill generally overhauling the law of succession has been introduced 
and taken through the Legislature This would very considerably delay the 
passage of the present Bill, which as a purely consolidating measure should 
prove of great utility and we recommend that it be passed as now amended 

H MONCRIBPr SMITH 
B N SARMA 
A P MUDDIMAN 
DEVAPRASAD SARVADHIKARY 
RA2A ALT 
A H FROOM 
HARBILAS SARDA 
K C NEOGY 
ABDUL HAYE 
M RAMACHANDRA RAO 


Th« Slst August, J9’5 



COMPARATIVE TABLES. 

SHOWING DISTBIBUTION IN THE NEW ACT OF THE SECTIONS 
OF THE Repealed acts 


(I) The Succession Property Proteclion Acl (XIX of 1841 ) 


Section of Act 

XIX of 1841 

Section of the 
New Act 

Section of Act 

XIX of 1841 

Section of the 
New Act 

1 

102 (1) 

13 

203 

2 

192 (2) 

13 

204 

3 

J93 

14 

205 

4 

194 

15 

20C 

5 

195 

Ifi 

i.07 

0 

19b 

17 

208 

7 

198 

18 

209 

8 

199 

19 

210 

8 

200 

20 

Repelled by 

10 

2Gl 


Act Vm of 

n 

202 


1855 


(11) The Indian Succession Act (X of 1865.) 


Section of Act 

X of 1865 

Section of the 
New Acl 

Section of Act 

X of 1865 

Section of the 
New Act 

Part I P/ellnjiflary 


27 

33 

1 

1 1 

1 28 

31 

2 

29 (2). 58 (2), 1 

' Part V.— Oftbo Distribution of an Intel- 

* 

217 1 

1 tato a Propertjr 


3 

2 1 

' (a) Where be has left 

lineal deseeo* 

4 

ZO 

daoCi 


Part n —Of Doralcito 


29 

36 

5 

5 

30 

37 

C 

6 

31 

38 

7 

7 

32 

39 

8 


' 33 

40 

y 

9 

1 tbl Where the InttaVate haacon’ieal 

10 

10 i 

descendants 


11 

11 ' 

1 34 

41 

12 

12 

35 

42 

13 

13 

36 

45 

14 

14 

37 

4« 

15 

15 

38 

45 

16 

16 

39 

46 

17 

17 

41 

47 

18 

18 

41 

4' 

19 

19 

42 

4i 

I'art III —Of CoDsaORUfoitv 

Part Vi-OftLe HT^tof 


2 y 

24 

^larriaRC s-uleramta on i fur*fty 

21 

Si 

43 

36 

23 

26 

44 

21 

25 


45 

Jl 

24 

SS 

Part Vll-OfUi’l. a6dC« V 

Pi^rt IV.— Intestacy 


45 

47 


26 

32 

48 

Cl 





will 


^Section of Act 
X of 1865 

SectlQD of the 
New Act 

Section of Act Section of the 

X of 186'' New Act 

49 

62 

102 

115 

Part VIII— Oftbe Execution ofUn 

103 

116 

privileged Wills 

104 

117 

50 

63 

105 

118 

51 

64 

Part XIII • 

—Of the Vesting of Legacies 

Pari IX— 

Of Prtvf^eged Wills 

10b 

no 

52 

65 

107 

120 

5J 

66 

108 

121 

Part X — Of the Attestation, Revocation 

Part XIV — Of Onerous Bequests 

Alteration and Uevival of Wills 

109 

122 

54 

67 

no 

123 

55 

68 

Part XV 

—Of Contingent Bequests 

56 

69 

HI 

124 

57 

70 

112 

125 


71 

Part XVI —Of Conditional Bequests 

59 

72 

113 

126 

60 

73 ! 

114 

127 

Fart XI —Of the Construction of Wills 

115 

128 

61 

74 

116 

129 

62 

75 

117 

130 

63 

76 

118 

131 

64 

77 ' 

119 

132 

65 

78 1 

120 

133 

66 

79 

121 

134 

67 

80 

122 

135 

68 

81 1 

123 

136 

69 

82 

124 

, 137 

70 

83 

Part XVll- 

-Of Bequest with Biroctlooa 

71 

84 

as to Application or Enjoyment 

72 

85 

1 125 

138 

73 

86 

126 

189 

74 

87 1 

1 127 

140 

75 

88 

Part XVni 

— Of Bequest to an Executor 

76 

89 

128 

141 

77 

90 

1 Part XlX — Of Specific Legacies 

7b 

91 

1 129 

142 

79 

92 

130 

143 

80 

93 

131 

144 

81 

94 

132 

145 

82 

95 

133 

146 

83 

96 

134 

147 

81 

97 

135 

148 

85 

98 

136 

149 

86 

99 

1 Part XX — Of Demonatralive Legacies 

87 

100 

137 

150 

88 

101 

138 

151 

89 

102 

i Part XXI- 

Of Ademption of Legacies 

90 

103 

139 

152 

91 

104 
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91 Power of appointment executed by general bequest 

92, Implied gift to objects of power in default of appointment. 
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fund the subject of specific legacy 

CHAPTER XVI 
0} Ademption of Legacies 

152 Ademption explained 

153 Non-ademption of demonstrative legacy 

154 Ademption of specific bequest of right to receive something 
from third party 
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260. Administration when limited grant expired and still some 
part of estate unadministered, 

CHAPTER III. 

AUcraiion and Jievocalion of Grants 

261. What errors may be rectified by Court. 
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CHAPTER X. 

Of the Investment of Funds to provide for Legacies. 

341. Investment of sum bequeathed where legacy, not specific, 
given for life. 

342. Investment of genera? legacy to be paid at future time ; 
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345. Investment of residue bequeathed for life, without direction 
to invest in particular securities. 

346. Investment of residue bequeathed for life, with direction to 

invest in specified securities. 

347. Time and manner of conversion and investment. 
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355. Interest on sum to be invested to produce annuity. 

chapter XII. 

Of the Refunding of Legacies. 

356. Refund of legacy paid under Court’s orders. 
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363. When unsatisfied legatee must proceed against executor, 
if solvent. 

364. Limit to refunding of one legatee to another. 
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375 Requisition of pccurity from grantee of cortiBcate 

376 Extension of certificate 

377. Forms of certificate and oxtonded certificate 

378 Amendment of ccrtificato m respect of powers as to 

securities 

379 Mode of collecting Court fees on certificates 

380 Local extent of ccrtificato 

381 Effect of certificate 

382 Effect of certificate granted or extended by British represen 
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The Indian Succession Act, 


Being Act XXXIX of 1925. 

( Receive J the Asienl of the Governor General on the 30th 
September 1925<.) 

An Act to consolidate the law applicable to intestate 
and testamentary succession in British India. 


General Rules of interpretation 

1. Statute Tbo mala rule of coostruotioa is that a Statute should be 
ooDitrued accordiog to the mteotion of tbo Legislature (a) The iatention Is to be 
aseertaloed from that nhich the Legislature has chosen to enact, either in express 
words or br reasonable and neccssarr impiicatlon (b) Tbe function of the Court 
IB not to say what the Legislature meant but wbat it has said that It meant (e) 
It Is always dangerous to paraphrase an enactment (d) A Statute ought to be 
so construed that, if it can be prevented, no danse, sentence or word aball be 
superfluous, void or insigDificant (s) A reasonable construction is to be put upon 
tbe Acts of tbe Legislature Where the words are plain, the Court shall expound 
them as they stand, {/) and not regard tbo anomalies that may be produced, 
unless there be compelling necessity (p) It must be assumed that the Legislature 
makes no mistakes (h). The Act should be interpreted as a whole and every word 
should, in the first instance, be given its ordinary meaning (0 Tbe practice of 
tbe court cannot justify a construction which is contrary to tbe wording of tbe 
Act O’). 
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word given in the General Clauaca Act S 3 (15) appeared more suitable but inserted 
because that definition involved a change in the substance of the law The words 
as defined m the General Clauses Act mean the principal Court of or ginal junsdic 
tion but do not include the High Court whereas the definition given m the 
Succession Act of 1865 included the High Court on the original side 

6 (c) Executor The definition is with slight verbal alterations taken from 
Williams On Executors (a) It will appear from the definition that it is the 
testator alone who can appoint in executor A will is the only bed where an 
executor can be begotten or conceived (6) So if the appointment fails another 
executor cannot be appointed by the Court though it may appoint an adm nistrator 
The appointment by the testator must be by will but it may be express or by 
necessary implication (c) The executor derives his author ty from the will 
appointing him (d) It is his duty to carry out the provisions of the will and 
aistrlbute the property among the legatees 


7 Executor and truste© An executor is not a trustee ot any part of 
the testator 8 estate for any purpose nor is a trustee appointed by will necessarily 
an executor (e) But a person entrusted with the task of administering the estate 
after the testators death e g, to receive and pay debts of the testator and to get 
in all the personal estate is an executor and is entitled to probate ff) Where 
property is given to executors as trustees the fact of taking probate of the will 
18 m itself an acceptance of the particular trusts An executor is bound to do 
what he 13 expressly directed by the testator and cannot allege that be isnot 
clothed with any of those powers ( 9 ) Where persons are appCjOted as executors 
and trustees a revocation of their appointment as executors le not necessarily a 
revocation of their appointment as trustees (A) 


8 (d) Indian Christian The expression was not defined in the Act of 
1865 The definition of Indian Ohristiaa is taken from the Native Cbr stian 
Administration of Estates Act (VII of 1901; except that the words Ind an Christian 
have been used instead of Native Christian following the modern practice In th s 
respect Notes on Clauses 

As to the law governing succession to the estate of 3 convert sec S 4 note 

9 Change See Extract from Notes on Clauses above 

10 (e) Minor Minority Old Law The terms were thus defined m the 
Act of 1865 minor means any person who shall not have completed the age of 
eighteen > cars and minority means the status of such person But by S 3 of the 
Indian Majority Act (IX of 1875) as amended by the Guardians and Wards Act 
(VII of 1890) the age of majority of persons of British Indian domclwasfxed 
at 18 but where a guardian of the person or property or both (other than a guardian 


la) p.131 l2Ed whete ihe learned BUlboi 
teieti la 2 BItektIone Commeol 
Fatrlnglon r Knightly I P W 548 
549 

/jx W 159 II Ed 
Yc) Sees 222 ^ 

See S 227 and nole 
Banxia r CalenJra 9 C L J 363 
13 C \V N 557 


(J) Monohur 5 C 736 Be Dayllt 
I P&D 21 fold 

(g) Booth \ IDoolh I Bear 125 Si let y 
GuyAYteC 571 ‘>75 nilllamtr 
Kixon 2Be«v 472 W 1417 1 1 Ed 
(5) Graham v Graham 16 Beav 550 
tlorleyr tt orley 16 Bear 59 M 
1417 D See I 3 6 r:o e 
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for a suU under 0,32 of tho Ciril I*. Code) bfts been appointed or tbe superinton 
denco of tbo property of tho minor has been ssiumcd by tbo Court of Warde, then 
tbe minor ehall be deemed to have attained majority on completing 21 years The 
ttro dcSoitlona were thus it varianco in as much as tbo former ignored tbe effect 
of tho appointment of a guardian Accordingly lo tho Probate and Administration 
Act (V of 1881) the definition here given was adopted 

11 Effect of appointment of a Guardian With regard to tbe appoint' 
ment of a guardian, it baa been held that in order to postpone tbo period of tninoTity» 
tbo appointment must be made before tho minor has attained tbe age of 18 (a) 
and tbe ccrtificato granted before tho completion of that age (b). Tbo minority 
\t]II bo extended whether tbo guardian (c) or the supcrintcndenoe of tho Court of 
Wards (d) continues or not. even if the certificate be afterwards cancelled (e) A 
testator of whoso person or property a guardian has been appointed is incapable 
of making a will before he has oompteted 21 years (/). 

12. Computation of ago S 4 of tho Indian Majority Act lays down that 
In computing the age of any person tbo day on which he was born is to bo included 
os a whole day, and ho shall be deemed to have attained bis majority on his 
18tb or 2l3t birthday, as tbe case may bo (^) 

13 Application of the rule A will of a Hindu shall be valid if ho bad 
attained majority under tbe Indian Majority Act He cannot claim to have attained 
majority at 16 under Hindu Law (h) A European British subject attains majority at 
18 (0 ^Vbcre a person could not establish this character, n jtbmg being known about 
bii parents or whence be came, being resident of Calcutta, he was held to have 
attained majority at 18 (^) 

14 Where the rule does not apply The definition of the word ‘minority’ 
given la this Act does not affect tbe capacity to make contracts (^), or give an 
authority to adopt (1), but relates soIeK to matters of administration of and of 
succession to property 

15 Any other person, etc. These words read with tbe preamble and S 3 
of tbe Indian Majority Act have been construed to mean ony other person not 
domiciled In British India and, therefore, must include persons whether they be 
aliens or strangers (m) 


(а) GorJhanJat v Hatkalulh, 21 B 231. 
285 , Petlya v Seihadrl 3 M ! I 

(б) SUphtn V. Stephen 9 C 9t)l , 
per contra Shloramv Krshna Bat 3l 
B eo , 6 Bom L R 897 

(c) Rudray Bhola 12 C 612 

(d) Cordhandasy HariOalabh2\ B 281 
(«) Khvahuhah v S>rt}u 3 A, 599, bul 

the rule w«$ different before the 
amendment of the Majoilij Act by the 
Gutrdianr and Watdt Act Nagardas 
vj Anandrao 3 1 B 590 BnJ hfohm 
V Rudra 17 C 944 M 15 
(/) Kondapallt v Mandapako 46 M 
614, 69 I C 733 P C , Ae Miranda. 


(« 


(m) 


28C\V N 527.81 1 C. 1009 
Ltalet V. Garland 15 Ves 257, “ihe 
law doe) not recognite (raetioas of 
a day” 

Hardaari y GomI 33 A, 525 , 8 
A L. J 395 

Rolhy Smith I B L- R O C-J 10 
Archer v li^atktf*r 8 B U R* O C 
J 372 

Archer y IValktra. 8 B L R O C 
J 372 . Sultan v 5mj/A. 12 B L. 
R 358 2t W R 221 
Kondapallt y MenJapa^a, 43 M 
614, 42 C L J 38 
ReSevnarain 21 C. 911 
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16 (f) Probate. Two thicgs go to form probate as defioed in the sectian, 
(I) a copy of the grant of administration to the estate of a testator, and (2) a copy 
of the will attached to jt One withont the other is not sTJEcient{a) A probate 
must further bear the seal of the court which issued it Probate is granted only to 
an czecutor appointed by the wil] (&) 

17 Value of Probate. A probate unreroked is coccIc'iTe Za to the 
appointment of executors and of the vatiditj and contents of a will The will 
cannot then be Imp^'ached by eTideoce cren of fraud (c) 

IB (g) Province. The test of a province being the eustenee of “a Court 
of the last resort”, it was decided that Assam was not a province but adi-trict for 
tbc purpose of this Act (tO The term has, however, been d-Gced in the General 
Clauses Act (e) to “mean the territories for the lime being administered by any 
local Government '* According to the fatter definition Asszm would now be a 
province It was proposed to omit the d^^finttion, bnt as that wcnld hare the 
effect of altering tbo existing law the defioitioo given to the Act of IbSS has been 
here reproduced 

19. (h) Win. A will IS defined by Jarman (f) as 'an instrument by wb ch a 
person makes a disposition of bis p*operty to take effect after bis decease and 
which Is in its otett naturs ambulatory and revocable doriog his life” A will, 
therefore, makes a disposition of property which comes into operation os the 
d‘'atb and only on the death, of the testator (o) Until that event it baa no effect 
whatever and until that event the testator IS free to alter or revoke it at bis will 
and ploasnre (See S 62) Tois is what is meant by the word "ambulatory’. A will 
has been described as "a cootinuons act of gift” 'Such a divpostion of property 
to take effect upon the death of tbe donor, though revocable m bis lifetime. Is 
until revocation, a continuous act of gift npto the moment of death and does 
then operate to give the properly disposed of to the persons designated as 
beneficiaries ’ (A). 

20 Origin of Wills The idea of a will is of Roman ongin It was 
unknown in Hindu law till the establiebment of British rule m this country (0 
It was first established in England with reference to goods , indeed, strictly 
speaking, a testament means a will dealing only with personalty Wills of goods 
and, later on, wills of freehold land, were both introdoccd in England by tbe 
tnfiuencc of the Church and then developed under the inlluence of tbe Court of 
Chancery 

2U Characteristics of a Will. A will must maku a disposition of 
property. Thus, where a testator by bis will said ho proposed to bequeath his 
residue by codicil, "or otherwise to allow the same to go to bis next of kin 
according to tbc statute of tbe distribution of the estate of Inteststes,” and 


M 

(4) 




TjrAcmol, 32 C. 710, 713 

S 272 

Ctfftf'i r //amillcn 12 Vm 29B. 

307 , }}o'fnui}t T 'DhoKhebt 12 B 
16 < , Cortha v Cortha MAC. 
541 . D/aJ/etJ r Yeung 29 Ch 
D bl7 

Ktiila » DateoJth 12 

ft 424 


(e) 

if) 

fgJ 

(M 

to 


Aei A cl 1897 5 3 (43' 

7 Ed p 29 S« «tio Ceortil Cl*uwi 
A»l S3 (57) ^ , 

Afcrgan f P * D 214 , Cock 
r Coo^e I P ft D 241 
Tep»t C»K 9D L. R 377 . 18 
\V K 359 . 1 A Sup »oI 359 
See Hiodu L*w, Cl» .V i 
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be made no oodicH, Acid, bo had died intestate as to the residue (n) So, where the 
sole executrix to whom the testator had giren ail hfs property died in the life 
time of the testator, held, tbero was intestacy (6) A statemeot In a will that 
the testator has, at a former time, made a gift to a chanty does not make it 
a testamentary gift(c) Ordinarily, the property that is disposed of must be the 
testator's own Thus, an instrument containing a disposition of idols property by 
a Mohunt (d), a provision for the appointment of succeeding shebaits (e), is not a will. 
Property which passes by survivorship cannot be disposed of by will (/) On the 
other hand, a person can dispose of by will property which is not bis own but 
over which bo has a power of appointment (p). 

(ti) A will is always revocable, even if the testator were to declare it to bo 
irrevocable (A) The Irrevocability of a document is inconsistent with Its being 
a will (t) The Insertion of a revocation clause in a will so far from indlcatiag an 
intention to make a will gives quite a contrary colour to the traasaotion, as a wiii 
does not require any express power to render it revocable (j) 

(til) A will, It has been siid, la ambulatory, s e , the gifts do not take clTcct until 
after the death of the testator This is the special characteristic of a will (A) 
Where certain provisions in an instrument as to the management and ultimate 
heneOcial interest showed that its operatiou might extend beyond ibe lifetime 
of tho owner held it was a wili (/) and was revocable (m) If a part of tbo 
dispositions la Intended to take effect after death, then tho instrument is, in part, 
a will (n) Where an intention is expressed that the testator intends to remain 
owner of tho property during hfs life that does not prevent tbo Instrument from 
being a will An instrument providing for coDtiogeocIes not ascertained until 
the death of the executant, and not purporting to give anybody possessory or 
present interest until Iiis death, is be to be regarded as a will (o) Therefore, a 
document embodying the legal declaration of a testator’s intention with respect 
to his property which he intends to be carried into effect after his death is a 
win(p). The principal teat to be applied In order to determlno whether a document 
is a will or not Is whether the dispositions take effect during his life'time or after 

his death If it be of the latter class It is ambulatory and tevDcable during 


(o) Ath V Ash 33 Brer 167 . PoortnJ'c 
V. HemangM. 35 C. 75 . 12 C W 
N 1002 

(&) Rt FerJ (1932 ) 2 Ch 605 . J 7 
Ed p29 

(c) Banuii r Nanhgrao 31 0, 250, 
9 Don L. R. 91 

{</) Krishna v Kell I I C 216, 
Chellenjfa x "Dayel 9 C. \\ N 
102, fold 

(e) Uma Charan r Reyhal 45 

C UJ H5. 105 1 c 12 
See* 211 
S««S».69 91 

* Ctw 8 Co Rm 82 a . 77 
E R 597, fold in Sagat r “D^ar^a 
3 I C 3*0. 


(/) 

(f> 

(h) 


(0 


Sifa r 'Dfa K»lh 3 C. L I 370, 
flow N 614. TAatcrUmw* 
Lothman, 13 CL. J 519, 


TJe Roltruan, I P & D 3®5 . Rem 
Monl T Rem Cofef, 12 O W N 
942 

0") Rtftttnee &c 20 B 210 Rt lint 
I9I4P 192 l97.See5 62 sod not « 

(k) Cpck r Coekt I P A D 214, 
Tit Celu, 2 P A D 352 : Retr^hef X 
Lekihman, 5 B 630, 635 , Rt 
if emytr 4 C. 72f . L^kthml x 


(A 

■Sidramanva, 

12 M 493 
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23 0 210 
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/iem ^J«ni 
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N 942 




CAdnd T 

Uchml 22 

A 162. 


Rt Kcmela Kent 4 (J. L. 

R 431 

w 

ls*ir\ 

V i iStIJn l(3C. 


792. 



w 

T> ■* TerfJ 

X Kriih’*, 

35 C 14?. 


155. 





16 


THE INMAN SFCdiSSION ICT. 

PART II. 

Of Domicile 


[8 4 


4 ThJS Part sba]] not app?y if tlie deceased ivas a Hindu, 
Application of Fart Muhammadan, Buddhist, Sikh or Jama 


\ Change S 331 of the Act of 1865 ran as folloirs — 

33* The provisions of this Act shall not apply to intestate or testamentary 
succesaioQ to the property of any Hinda, Afuhammadan or Buddhist nor shall 
they apply to any will made, or any intestacy occurring, before the first day of 
January, 1866 


The 4th section shall not apply to any marriage contracted before the same diy 


2 Hindus Mr Stokes (a) Is of opinion that the word U used as a theological 
term denoting persona professing any form of the Brahmmtcal faith or religion 
of the Puranas Therefore by embracing the OhristJ-n religion a person ceases 
to be a Hindu although he may be of Hindu descent and may have retained some 
Hindu customs Such a person will not be a Hindu withm the meaning of this 
section (b) Similarly, Cutchi Memons are not Hindus within the meaning S 2 of 
the Hindu Wills Aot (now 8 57), although in one point connected with eucccssloo 
the Memons observe a Hindu usage (c) It has been laid down that to entitles 
person to have the Hindu or MubHmmadaQ law applied to him he must be an 
orthodox believer in the Hindu or Muhammadan rehgicn and if be fail to establish 
Ills religion, be can not claim to bo goTeroedby its laws so be must be relegated 
to the class of persons whose cases are dealt with according to the principles oi 
justice, equity and good couscience (d) But this narrow view has not been 
accepted On the other hand it baa been observed that tbo Hindu relgion is 
marvellously catholic and elastic and so eludes defiaitfnn A Hindu does not cease 
to he a Hindu in the contemplation of law simply by reason of heterodox practices 
cp, by taking pxobibjlei food or djoing wi^h Cbrislians or Muhammadans These 
do not amount to a renunciation of bis religion It is not possible fora court in 
aticb a case to say tbit he has ceased to be a Hindu (a) The word Hindu as used 
In S 331 of tbo Aot of 1865 embraced Sikhs Jainas and Brabmoa (/) Prostitutes 
who are Hindus in orgm ore Hindus within the meaning of this section Ig) Accord 
log to Mr Stokes the rrimitivo non Aryan iobabitants of India arc not Hindus in 
the sense in which the term Is employed here New castes may arise which cona 
tltutc a depaturo from the principles of the •SAostras so great that the community 
which has adopted them must be taken to have lost the character of being governed 
by Hindu rJlglon ep the Kalala of Burma (A) 


fa) D. 200 See fiefaml j yUnt Cent 
55 M U 1 478 1 n 1 C. 3M 
(M 'Dagrte V PacoUl 19 0 783 

J,) /?, //ajlfimeifbn 452 460 

Id) liol flJaAodur r 3JijAen 4 A 343 
/,) /ieSrJjf ‘Doi/at Sing Jeft''<fr<3 9 

llsw lolly d syproTed lo 

Bhegteen f»o*t e / C D«tt 30 I A 
2^7. 31 Cll . 6 Boo UB 645, 


7 C W N 895 31 M UJ 331 . 

Ke Kutum T Safyatanjan 7 C. ” 

N 784 

(/) 5re pair uadrf ie*P«rire be#a ogt 
Ij) Semamoyte r S o fee 25 C 

254i 2 C W N 97 Aao/n » 
7r tak 29 A 4 Svffaroya v 
ftamoiuml 23 M I7l , , 

IS) Jlfa )a!(e ^Caunf CSU 48 / A 
55) I 49 C 310 j 66 1 C 607 
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3- Caso of converts. In respret of a ease of sucecssioa arist&g prior 
to the Act of 1S65 it was laid down that tho Jaw to bo applied to a person would 
be determined bp areertsinlDg the Jaw or custom of tho class to which such a 
person attached himself after conTcralon and by which he preferred (bat bis 
succession should le governed (o) In spite of convrrsloc, therefore, a person 
could be governed b) Hindu law (() The general priocipic to bo applied to cases 
of converts, as laid down in JIaiji r. Bat Santo/L (e), was that in respect of matters 
of Inheritance and succession they might continue to be governed by their old 
Jaw (f a well established cuitom of such converts following that Jaw could be 
proved But In J^anairali r. Pipbtjat (d) it has been laid down that no countenance 
C3Q be given to tho prlnclpto that when the deceased was a Christian still ho 
could by bis acts make such an Indication as the law would respect to the 
effect that his succession wav not to be governed by the Succession Act and 
the older cases were overruled The term Illnduv, it has been observed, includes 
those who are Hindus in origin as also converts to Hinduism, and converts to 
Christianity can not come under that designation. It is not enough to show that the 
deceased was born a Hindu, but it must be shown that at the date when the 
question in suit arose ho professed a form of Brahmanleal religion or that of 
tho Puranaa (e) In an obiter |q ^oSnn Lat r d/i>Auin (/), the view has been 
expressed that by virtue of a local Act. or. if tbero be any local law to (bat 
effect, an Indian Christian by proving a particular custom may still bo governed 
in matters of suecesslon. adaption, e/c. by the local law and not by the provisions 
of this Act. 

The question whether a convert from Hinduism can conllous to remain Joint 
with the Hindu coparceners with the benefit of survivorship has been decided 
affirmatively by the Bombay High Court ((;), negatively by the Kadras High 
Court (A) The Calcutta High Court has laid down that on coorersion of a 
member of a joint Hindu family he ceases to be a member of a joint Hindu family 
but continues to hold the property as Joint owner (0. The Allahabad ruling 
IS to the effect that conversion affects all properties acquired subsquently to it. 
It has an immediate and prospective and not a retrospective effect For the 
law as regards converts to Hinduism see Jtalantt v Adm. Oenerat [k) 

4. liluhammadans (1). Hindu oouverts to Muhammadanism are to be 
governed by Muhammadan law. Querry, whether such converts can retain for 
several generations Hindu usages and customs and setup a special customary law 
of inheritance (ni) Succession to the estate of converts from Hindu to Muhammadan 
faith Is governed by the Muhammsdan law and Hindu relations are excluded from 


(0) LosHngs r. Consaloes, 23 B 539 

(1) Ahiaham v Ahtaham, I W. R. 
P. C 1 ; CaJapalhlY. Gajapalhl, 14 
W. R. P. C. 33. 

(c) 20B.53. 

(d) 481 A 381 j 43 A 525.533; 64 
I C 559 

(e) Nepen v Sifl. 12 C. L. J 459; 15 
C W.N. 158. 8 1 C 41 . (law- 
fully death wiih). 

(J) 1161 C 308 

(£) FrancU v. Caid, 31 B 25, 


(A) 

(0 


0) 

ik) 

(0 

(m) 


Telia y Seldanha. 10 M 69. 

Kulada V, HanpaJa, 40 C. 407, 
417-18, 171 C 257 Theic i* no 
fotleiluie by reason of converiion under 
the Cosies Disabilities Removal Act. 
1650, Chaniftamdost r. Saratcdll, 87 
I C 621, 630 

Ra) Bahadur V Bhhen, 4 A 343. 

55 M L. J 478 m I C. 364 
See Mulla, Hindu Law 4 — 7, 6 Ed 
JotBala V. Tyhanim, 1 0 M. I. A 511, 
538. 
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succeBsion to llie estate of each converts (a). The Lahore High Court has taken 
a contrary view (6). 

5. Sikhs. They have been regarded as a sect of the Hindus forming a 
dissenting branch and as such included io the term Hindus as used in the Act 
of 1865 and in the Probate and AdcainistTatioii Act (c). In the absence of a special 
custom Hindu law is applied to them (d). Mere indulgence in certain practices as to 
eating and living reprobated by other Hindus or Sikhs or professing to be a Brahmo 
does not make a Sikh cease to be Hindu or Sikh (e). 

6. JAlnas. The Hindu law is applicable to them in the absence of any 
custom varying that law (/). 

7. Buddhists. The term does not apply to the Chinese Buddhists of 
Burma (p) (who are governed by the Succession Act if domiciled in Burma) nor to 
a sect forming a distinct caste like the Halals of Burma (ft). 

8. Brahrnos. It has been held that a Sikh following the Brabmo faith 
does not cease to be a Hindu or a Sikh (0 and also that a declaration under Act 
HI of 1872 doea not Imply renunciation of Hindu religion {j). But the law has 
now been changed in respect of persons professing the Hindu, Buddhist, Sikb, or Jaina 
religion who marry under Act III of 1872 (k). 

5. (1) (S. 5) Succession to the immoveable property iu 
Law regulating sue* British India of a person deceased shall be 
cession to deceated regulated bv the Jaw of British India, 
aS"°move™wr^pro* "whorever auch person may have bad his 
perty, respectively. domicile at the time of his death. 


(«) 


(t) 


(e) 

IJ) 


U) 

(/) 


753. 

Hupa V. SarJar Altrza, I L«h. 376. 
Eoling (Qhag:sanl v. Kalla \ \ A. lOO ; 
fee *Uo S«i Sohi V. Sanh^, 

20 B. 53, but *« Francis r. 

31 B. 25. A* 10 jhe law applicable lo 
Kboits a&d Cuichi Memoof, »ee 
Mulla, Hindu Law 585, 6 Ed. 
i^hasTsan v. ; 30 {. A. 2'19 ; 
3t C. II ; 6 Bom L. R. 645 
Khitn f Baldom. 2 Motley'* Digeil, 
22 • /wyro ^Ifoftun v 5oumcoomof, 
2 liW. **5 ; ic« tfipcs r. Lopts, 5 
Bom.H.C.O.C. 172. 185. 

23<Au Jogtnjra v. Fal (Qbagsan, 

190 ) P. It. 241. 

Sftco Sfnrft V 5 1 A. 87 i 

I A 65*^ ; Cholay Lall t. Chunnoo 
Lai. 4 C. 744 ; 3 C L. a 465 ; 
K'cfxcxc.fo Sofnappa. 33 D. 669 ; 
Anvaiel V. Cotlr^, 23 B 257 j 
Bache^l Lai. 3 A 55 ^ 

Mohehttr. V. Kvrtjan 6 \V. a 1 16 ; 
$tt Hamehh y. Ro|o/«. 27 C. 379; 


ai to an account of ibeu 
tyflem. »ce Afanohar t. Banorsh 29 
A. 495. 

M AU Thtin V. Ah Shain, 7 Bar- h. T. 
2^6 ; a L Bur. R 22 ; 24 I. C. 367 ; 
(oliog. Fone t» Afa Gyc, 2 U. Bui. 
a 95. Phan Tfj»^ v. Lim Kyln, 
B R. 57. 124 I. C. 649 ; See Iced'S v. 
Leon, 121 I.C 796 . . 

(A) v^Cfl Yal( V. Afaunp Cft/ft 48 I. A. 

553 ; 49 C 310 ; 66 I. C. 609. 

(I) Sofiu /ogenJra v. Rani Bhagr^arr, 
19li0 P, a 241 ; on app. 31 C. ii ; 
7 C. W. N. m. 

(f) Re Jnanendra. 26 C. NV. N* 

fee Afa Valf y. dfoung CAIf, 45 1. A, 

553 ; 49 C 310; 66 I. C. 609, , , 

Ik) By Act in oI IB72 (S. 24)af amended 

by tbe Special Atartiaje (AmcBdiBesi; 

Acl(S. 4; XXX of 1923 it hnnw 

enacted ; "Suceenion lo *be 
of any petfoo pioleniej Ae lliodu. 
BuddhtH. Silhorjain* M.^oo who 
mitiicf undei ihif Act. tad ih* 
pieipei,* of ibe inoe of locn mainaje'. 
fhallbe iwUitd bylbe ffarmeo* ct 
ifie loditn Suceeiiio* Ac*. 
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(2) Snccos«ion to tlio movcablo property of a person 
(lccea‘?cd is rcgiihtod l)y the latr of tho country in which 
such person hnd his domicile at the time of his death. 

(0 A, bavloR hit domleile In British India, dies in France, leaving moveable 
property in France, nioTcable property In England, and property, both moveable 
and Immoveable In Dritlth India The auceesslon to tho rrholo It regulated by 
the law of BritUh India, 

(it) A« an Eogllibman, having his domicile in France, dies In British India, 
and leaves property, both moveable and immoveable, tn British India The 
succession to the moveable property Is regulated by the rules which govern, in 
France, the succession to tho moveable propert) of an Englishman dying domiciled 
In France, and the tueccsslon to tho immoveable property Is regulated by the law 
of British India 

1, Chtingo Tho words ‘‘shall be** have been substituted in place of the 
word ' is ‘ and tho words ' such person** in place of ' be ’* 

2. Domicil doflnod Dotnlell has been defined as the place in which a 
psraou*e “habitation Is fixed without any present intention of removing 
therefrom” (o), or, as 'the residence at a particular place aceompanlod by positive 
or presumptive proof oa of Inteatioa to remain there for au unlimited time (h) 
or. as that place in which a person ‘‘has voluQtarlly fixed the habitation of himself 
and his family not for a mere special and temporary purpose, but with a present 
intention of making it his permanent home unless and until something (which It 
unexpected or uncertain) shall occur to induce him to adopt some other homo” (c) ; 
and again, as ‘‘an babltatloQ fixed in some place with an Intention of reznaining 
there always (d) In WhteKer v ffume (e) It has been described as signifying a 
‘permanent home' and added that “if that was not understood by Itself, no 
illustration could make it Intelligible (/) ’ Prof pioey’s oivn deScition of it is 
88 “the place or country which IS considered by Englisb law to be his permanent 
home This Is (I) in general, the place or country which is in fact his permanent 
home . (2) m somo eases, tho place or country which, whether it be in fact bis home 
Or not, Is determined to be so by a rule of English law ’* The idea of domicil, there 
fore, comprises, (t) the fact of residence in a particular place, and (ftj an inteotion 
of remaining there for an indefinite or unlimited time fantmus manendij, and 
in case of acquisition of a new domioil, (iii) an intention to abandon the former 
domicil whether of origin or of choice fammas refmguendij and it can be ascertained 
by moans of a legal presumption or from the known facts of the case (ff). 

3 Its Importance Succession and distribution depend upon the law of 
domicil Domicil is an idea of law. It Is the relation which the law creates 


(а) Story, Conflict of Lawi, S 43 

(б) Phillimore 

(e) Lord r Colotn, 2QL.J Ch 361,166 
(</) Dioil de Geoi 

(e) 28 L J Ch 395, 400. 7 H L C 

124 

f/7 These end other definitioni are given 


in Dicey, Conflict of Lbwi 7S2. 3 Ed, 
lee alto Sroiy, Conflict of Lawi S 343 
and Browne and Lalej't Divorce 36 
II Ed 

(g) Sita ‘DecI v> Copal, 1 1 1 I C. 762, 
776. 
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between an individual and a particular locality or country {a' Until the question 
of the donucil of a testator is determined, the Court of Probate can not tell what 
lav of what country has to be applied ft) The latv of doimcil governs questions as 
to the validity of a will with regard to the tastamentary capacity of the testator (c), 
as to the construction of the will (tf), as to the heq.ueathable quality of the 
property bequeathed by the will (e), and the formalities with which the will should 
be executed (/) As has been observed in Udny v Udny {g) it on the basis of civil 
status or domicil that the personal rights of a party, that is to say, the law 
which determines his majority or minority ins marriage succession, testacy or 
intestacy, must depend All questions of testacy or intestacy, construction of 
the Will determination of the heir or next of kin belong to the Judge of the 
domicil (A) Many foreign countries treat nationality and not domicil as 
determining the law of succession (t) 

4 The application of the law of domicil It is a settled principle of 
Engbsn law that no one shall be without a dotnicil To every adult person the 
the Jaw ascribes a domicil (;) Where the law of the land said to be chosen as the 
new domicil disregards doniicil there cannot be any change of domicil dp/ccfo 
and English Courts will distribute tbe property of a deceased person according 
to the law of the domioU of origin {k) Where tbe domicil of origin cannot be 
determined, tbe principles of natural justice, equity and good coDBoience will 
prevail (f) 

For the purpose of aucoession tbe law of domicil governs the foreign personal 
as8e*s For the purpose of legal representation of collection and of administration 
as distinguished from distribution among the successors tbe esiets are governed 
not be the law of the owners domicil but by tbe law of the locality (m) A will 
of personal estate made In exerci&e of a power of appointment conferred by an 
English instrument Is not governed by the Jaw of the domicil of the donee of the 
power (n) Tbe operation of the Jaw will be algo excluded where there ia suffic ent 
evidence of iBtenilca oit tbe part nf the tcateior t<f ezoiade its operation!®^ 


(a) ^e/i V Ktnnedy L. R I Scotch Ap 
307, 320 In ihii de^Q lioD domic I 
hai been viewed nof s* the foundsi on 
of ]uiitdiCliOD but ai furtiubina the 
cotenoa ol perionai iaw See \V«l 
lake Pnrete laieiDational lew 335 
3Ed 

(i) KeAfarfln 1900 P 2U 211 
(c) TVfce V ‘Deir/iurjf 4 My & Cr 76 , 
Rt I Jut N S 1220 , Re 

Hemando 27 Ch D 2f4 
Idl Price r ^trehuni 4 My A Cr 76, 
6 L. J Ch 226 RetlvolJi v koHdghi 
l8Be«v4l7 tie Cunninglon 
» Ch 6“ 

(e\ HhFcteiT ilumt 28 J Ch 3‘*6 
’ 7 H L, C 124 

(I) "Volphtn v Rof/ft* 7 H L C 390 
Btttnti 1 Ftteman fO Moo P C 
C-366,*eej 67 7Ed 
(■\ L- R I S<oehAn (457) SeeAfl/er 
V AM Ctr^l r C (418) 

/A) T Ityf/f 10 H L. C. t 


(J) 


(n) 


TkM 36 Ch D 600 
Co/; tr V ft/io 2 Con 655 (Bol 
glum Johnson (1903) 1 Ch 821 
iBadeo) 1 5 7 Ed 
Odni/ y Udny L R I Scoleh Ap 

(457) Belt V Kennedy L. R 1 
Scotch Ap 307 320 
Re Johnson Il903l 1 Ch 821 
Bewpde y Johnstone 3 Vet l/“ 
'Thotne y it ofUoi 2 Vei Sen 35 
5^fnner v ‘Butga 31 A 239 243 
cling £Jorloa> v Orde 5 B L. ft ' 
13M J A 277, 13\V H 41 
RMcoodv R B A C i93)/olJ»fl 
lientyy R 1696 A C. 567 (JncAl/t 
» fiytle 10 H L C. il9i B* 
Ttujort 36 Ch D t-00 
Deer Ccnflcl oI L.wi, 740 ^ 
Re Hernando 27 Ch O 284 R® 

0^04)* 57^n /,7 

m’oJforJ y Voont 29 Ch D 6 7. 
26 Ch D 656 -R* Cun^fn;'"" 
(19241 I Cl 68 j tl 7LJ 
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Treaties do cot affect the operation of this law, e. i; , a British subject who makes 
his permanent home in Egypt will acquire a legal domicil in Egypt {a). 

5> How the law is applied. It is to prevent the evils arising from the 
cnnQict of jurisdiction that the law of domicil was introduced and adopted by 
civilised countries (b) For the application of the law of domicil it is not necessary 
to resort to the tribunals of the country of the domicil of the individual concerned, 
but the Courts in this country will ascertain and apply it and make a grant to the 
person entitled by the law of domicil (c) The law may be ascertained by taking 
the opinion of an advocate versed in such law(d), or by remitting the case to 
another court in the British Empire (e) Where the principles of construction are 
common to both countries the court will decide on its own view of the case without 
such assistance (/) But where title has been adjudicated upon by the court of 
domicil such adjudication Is regarded as binding upon the uourts of England (p). 
Thus, where wills have been proved to the court of domicil, the English court wilt 
grant an ancillary probate or administration with the will annexed to the foreign 
representative to enable him to get possession of movable property In England (A) 
If a British subject makes his permanent home In a country where the law of domicil 
Is not recognised, but succession is determined by nationality, and dies there, 
succession will be governed by the law of the domicil of origin (») In deter 
mining a man's domioll no regard is to be paid to tbe place either of bis birtb or 
death or to the situation of the property at the time (/) 

6 Oomlcd Allogiance ResidencA. It was at one time thought that 
domicil could not be changed without changing allegiance (I) Bnt this doctrine 
has been declared to bo wrong 'To effects change of domicil it is not necessary 
to obtain letters of naturaliiatioa* (I) Residence in a country, it bas been seen, 
IS un essential part of tlie legal idea of domicil (m) . but tbe two things are perfectly 
distinct, for domicil docs not result from tbe mere fact of residence (ni But when 
there Is residence coupled with the Intention of remalolog there, tbe fact of domicil 
is established (o) It is always material in determining what is a man's domicil 
to consider where his wife and cbildreo live and have their permanent place of 
residence and where bis establishment is kept up (p). Domicil, therefore, is a 


(a) CasJagUr CtudagU. 1919 A C 145 
oimuliog older casei Me MoUattr 
Mahan ? luf I j5 . 8 Jur 660, 

(t) dnoAfnv U'fihe, 10 H L C I , »ee 
\V*iiltle, PiiTkIe InltrsiliODtl Law 
Ch I 

(f) ‘7?e Tni/otf 36 Cb. D 600. 

^ftyaFpay Sapramanlan, 1916 A C. 
613 

(d) Itaniion » Hamtan, 6 Cb 346 , 92e 

•Doif Ally 6 P D 6. 

(e) Broa^rJ y Vcjnr 26 Cb D 656 
67i, but »« oo ipp 29 Cb D 
(622) 

(/) Btmol y Btmat 3 Mf and C» 
559 , 1 afr* v Thompson 3 CL 6c 
F 5SS . J 9 7 Ed 
(r) •HeTrv/arf 36Cb D 6Xl 

^r»«,fav IF./f iOHLCI. B* 
fWedW) iCb.442 . 9?e tfraf 


varj, 1903 P. 125, see BAavraa V 
i,a(iAmija(20 B 607 (Probate Courts 
are Dot Butboiiifd by S 271 lotraoifer 
a caw Id a foreirt court see S 22*J. 

(n Tie/oArwn. (1903) I Cb e2l. 
yj Aomerr/f/e v Somertlllt, 5 Vci. 750, 
7e6 . ae« S 7 iIluiL 

(^) Afoorftoiue T 32 L. j Cb 295 , 
10 H L C. 12831 Sio <7 49 b. 

(fl Brvne! V Brunei, 12 Eq 293 , 
Doaglat y Dati/las 12 Eq (60 4 . 
If (naru T At GefJ 1904 A C. 
297. 299 

(ml 9?e 7'eo/ar a Trjth, 23 Cb. D 332- 
fe) it tnaru v A" Cent 1934 A. C. 
(299 1) tbe drciooai S» l‘a 

roetiary ear b« ulr* to L« vitmW 
(a) LV*iy V CV’y L- R- I 5<*<tb Ap- 
441 45*. 

(f) /»a'(v 3 A.C(30. 
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conclusion or inference which the Jaw derirea from the fact of a man diing 
voluntarily his sole or chief residence in a particular place, with an intention of 
continuing to reside there for an unlimited time (a) 


7. The Section. The rule laid down in the section may be thus summed 
up When a conflict of law arises on the death of an intestate, the devolution of 
his immovables is governed by the tex situs , the devolution of bis movables by the 
iex dotntctlt it is further conceded that whether a particular property is movable 
or immovable is decided according to the lex situs (law of the place where the 
property is situate) (6) 


8 Succession to movables. Movabies are always in contemplation of 
law supposed to be situate in the country where the owner has bis or her domicil 
It 18 not correct to say that the rule of law is that movables have nosi/us They 
have a situs, but that situs is the domicil of their owner (c) It is not correct to 
say that the law of England gives way to the Jaw of a foreign country, but that 
it IS a part of the law of England that personal property should be distributed 
according to JUS domtcili (d) Personal property is distributable, in case of a person 
domiciled abroad, amongst persona whom the foreign Jaw has ascertained to be 
entitled to it, and it is not subject to the fiscal regulations of the country where 
it is found in the shape of legacy duty (e), etc The validity of a will of tnovabJea 
made by a person domiciled in a foreign country at the time of bis death depends 
on the law of hia domicil (/) 


9. Succession to Immovables. Succession to immovable property must 
be regulated by the law of the country where the property is situate, lex loci 
ret sitae (p) Bat this rule does not apply to succession to immovable property 
held by Indian States (h) The validity of a will which purports to dispose of 
Immovable property must be tested by rules applicable to the execution of wills 
in the country where the immovable property is situate (i) Mortgages of land are 
deemed to be immovable property (j), so also the proceeds of immovable property 
which is the subject of a setcleiuent (^) 


10. Domicil of a Corporation Iho domicil of a trading corporation li 
determined by the situation of its priDcJpal place of business i e, where the adml* 
nistrativo business is conducted and not where the manufacturing or other business 
operations are carried on (0 la case of other corporations, e g , colleges, hospitals, 
bishops etc. the domicil is fixed by their coooeotioa with the locality where their 


(o) l/dnp r. UJny. L. R. I Sc, Ap i 

t45ai. ' I 

'He BcrchtolJ. (1923) I Ch 192 See ) 
KtiihaH V Kalkhuthru. 31 Bora L 

K lOai ; 121 I C.433 
(f) MltUry. Adm, Gent. 1 C (416) 
rfi Dot T VafJllL 5 D & C (451 2) , 

19 OP 211.227. 

I,X Cha.tMJy BenhloUf. 12 Eq 464 
)n Bt Motiln. 1900 V (227 6)./?* 1 

£n}tt. 4 C. 106. lee 'Vilii Aei 
ie6l.24 ft 25 Vici C 114 
) Doe T t'erJiU. 2 Cl ^ F. 571, | 


576 559 . 7 Cl & F. 895 ; BennauJ 
T £mlle 32 C (640) 

(A) f/ajony BurSiny, II C 17 
(I) Dhaurao y Lakthmlha!, 20 B (610) , 
Duncan » Laaion, 41 Ch. D 394, 
Be Pteny, (1695) I Ch 83 
(/) Be Hoytei, (191 1) I Ch 179, oa spp 
horn (i9lu) 2 Ch 333 
(t) DonnauJ y £mlU, 32 C. 631 , Be 
Dtrcf,lolJ. ll923t I Ch 192 
ill Adamty G ft'. Rett Co . 6llftS 
aOi . fCatlfnt T SteilUfi 6e 23 Q 
0 D 285 
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fuDCtions are dliobarged. As to whether a corporation can bavo more tbaa one 
domicH. the better opinion seems to bo tn the ncgatlro (a). 

t1. At tho timo of hts death* Sueeestfon to tbo movable property of an 
individual with a foreign domicil Is governed by the law of domicil as it existed 
at the time of his death. Changes made in that law after tbo date of bis death 
do not afTcet the distribution of his personal property ( 6 ). Further, no will shall 
bo held to be revoked or become invalid nor shall the construction bo altered by 
reason of any subiequent change of domicil of the ieatator (e). 

On. domicil, only 6; (S. 6) A porson can have only one 

afTccis succession to domicilo fop tlio pupposo of the succession 
moveables. l^jg mQ^eablo property. 

Tho Section. It has been stated before that to overy adult person the law 
ascribes a dom{eU<d), tberefore no man is without a domicil (e). The question is, 
can be have more than onet It was laid down in the older eases that a man 
might have different domicils for different purposes, e. , one for succession and 
one for marlage f/A though for the purpose of succession there could be but one 
domicil ( 9 ). But it is now held that It Is not possible for a person, including a 
corporation, to have more than one domicil (h). 

7. (S. 7) Tlio domicile o£ origin of every person of 
Doml.il. Ot origiQ legitimate birth is in tlie country in which 

of person of Ugiti at tliO time of bis birth bis father was domi. 
mate birth. ciled ; or, if ho is a posthumous child, in the 

country in which his father was domiciled at tho time of the 
father’s death. 

niustration. 

At the time of the birth of A, bis father was domiciled in England. A's 
domicile of origin is in England, whatever may be the country in which he was born, 

8. (S. 8) The domicile of origin of an illegitimate child 
Domicile of origin IS in tho couDlry ID wbioh, at the time of 

of illegitimate child. Jiis birth, his mother was domiciled. 

1 . The rule. “It is a settled pnoolple that no man shall be without a 
domicil and to secure this result the law attributes to every individual as soon 
as be is born the domicil of bis father, if the child be legitimate, and the domicil 


(a) Saeehatm Cotp v Chtmhche &e, 
(1911) 2KB 516, 526, 527.Se« 
Dicey, ConSicI ol Liwa 163-166; 
Tufi^a V. Faffy & Co , 27 M 315 
and caiet referred to thereia. 

(t) Lynch V Piochlonal Qocemment <5c, 
2 P. A D 268 ; Re Johnson, (1903) 
1 Cb 621. 

(c) Re Rlppon, 32 U J. P. MI : Re 
Grooj (1904) P. 269; now provided 
by St 24&25 Victe. 114 S. 3 

(d) Bell T. Kennedy. L. R 1 H. L. 
Scotch Ap 307, 320, 


(e) Udny V. UJny, L. R. t H. L. Scotch 
Ap 441.457. 

(/) 5omeroi/iev Somercille, 5 Ve*. 750 Re 
Capdeoielle, 33 L J Ex 306.316; 
lee Domicil Act. 24 & 25 Viet e 
114 

Somertille v Somenllte, 5 Vei 750, 
786 

(A) SaecAorine Corpn T Chemlsche Fain](, 
(1911) 2 K. B 516. 527 ; bdnyr 
VdnyL R. I Scotch Ap. 441, 449; 
Dicey 99 <0 see 5. 5. note (10). 
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of bis mother, if illegitimate. This has been called the domicil of origin and is 
involuntary" (a) 


2. Th© domicil of origin. It is that arising from a man's birth and connec 
tions and is not necessarily tho place of his birth (b) Every person on his birth 
has a domicil or legal home, which is the domicil of his father (if he be of legiti 
mato birth) or of his mother (if illegitimate), which determines some of bis legal 
rights (c). 


3. Posthumous child Foundling The domicil of a posthumous child 
IS that of his mother under English law which therefore differs from that of this 
country. The domicil of a foundling whose parents are unknown is determined 
by the place of hia birth (d). 


Continuance of 9. (S. 9) The domicile of origin pre- 

domioile of origin vails Until a new domicile has been acquhed. 

The rule The domicil of origin continues until the person in question has 
acquired another by manifesting and carrying into execution an intention of 
abandoning his former domicil and taking another as bis sole domiclUe), 
until he "has made a new home for himself m lieu of the home of bis birth"; 
therefore a domicil of origin cannot be simply abandoned by leaving a particular 
country where a person had bis domioi) without adopting some other iosoioWiih 
The domicil of origin olmgs and adheres to person until be chooses to 
divest himself of it by substituting a domicil of choice for the domicil of 
origin (?) It follows that the question in case of a ohango of domicil of origin 
IS not whether there is evldeuce of an intention to retain the domicil of origin 
but whether it is proved that there was an intention to acquire another 
domicil" (A) 

10. (S. 10) A man acquires a new domicile by taking 
Acquisitiono/ new lip bis fixcd babitatjoD ID a country wlncb 
domioiio jg not that of his domicile of origin. 

Explanation — A man is not to be deemed to have taken 
up his fixed habitation in British India ineiely byieasonof 
his icsiding there in His Majesty’s civil or military or air-force 
service, or in tho exercise of any profession or calling. 


(«) 


(<) 

(<) 


UJny V UnJy L. R I H L Scotrh 
Ap (4571 * Ife Munto V MantO 
7 Cl & F. e-12 , Vaucht' y SohtUot 
to the Tteaivnj, 40 Ch D 216. 
Story S 46 

SomertllU r SomenlUt 5 Vei, (767j , 
Sanfoi y 41 B (697) . 

/JjnnduJ r ^mlle 32 C 631 
C/Jnyy UrJu. L R I If L Secfch 
Ap • DolhoutU V S1ac3oua\K 
7 Cl & F fiI7 . Ut<Tjf\att y Outlet 
ftlJ. 37 Ch D 357; OtMneeti. 


«) 

(/) 


(g) 

(M 


(1903) I Ch 821 . leeS l-foore 
Bempde t Johmlonc, 3 Vc* 193 
Somenllle v ^mentlle, 5 V«» (7^7) 
ytHman V AH^man, 5 M*cq 854, 
663, 877 1 Rejohnton. (1903) I Ch 
02»‘ 

Sartoit Pinlo. 41 B 637 697 , 18 
Bom L R 715, 361 C 227 
ft'inaru * All Qenl 1901 A C. 
2f7, «« ntAUtilo. I90OP.2II1 
J/unlly y. i9J6 A C 56 
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Illustrations. 

(0 A, whose domicile of origin la In England, proceeds to British India, where 
be settles as a barrister or a merchant, intending to reside there during the 
remainder of his life Hla domicile is now in British India. 

00 A, whose domicile is m England, goes to Austria, and enters tbo Austrian 
service, intending to remain in that service. A has acquired a domicile in Austria 

(iiO A, whose domicile of origin is in France, comes to reside In British 
India under an engagement with the Governmeat of India for a certain number 
of years It is his intention to return to France at the end of that period He 
does not acquire a domicile in British India 

(iv) A, whoso domicile is in England goes to reside in British India for 
the purpose of wmdiog up the affairs of a partnership which has been dissolved, 
and with the intention of returning to England as soon as that purpose la 
accomplished Be does not by such residence acquire a domicile in British India, 
however long the residenco may last 

(v) A, having gone to reside m British India in the circumstances mentioned 
in the last preceding illustration, afterwards alters bis Intention, and takes up 
hia fixed habitation in British India A has acquired a domicile in British India 

(vi) A, whose domicile Is to tbo French Bettlcmeat of Cbandernagore, is 
compelled by political events to take refuge in Calcutta, and resides in Calcutta 
for many years m the hope of such political changes os may enable him to return 
with safety to Cbandernagore Ho does not by eueb residence acquire s domicile 
la British India 

(vii) A, having come to Calcutta id tbo circumstances stated In tbo last 
preceding illustration, continues so reside there after such political changes hare 
occurred ss would enable him to return with safety to Cbandernagore, and be 
intends that his residence in Calcutta shall be permaueot A has acquired a domicile 
m British India. 

1. Change. The words “deemed to have” have been substituted for tbo 
words “considered ns having ' and the word “His ' for the word ‘ Her” before 
“Majesty’s' In the Explanation Tbo words oi aIr>force' have been added by Act X 
of 1927. 

2. The section. The rule at laid down in the section is not happily worded 
The term * fixed abode", or 'fixed habitation , to use the language of the section, 
Is not equivalent to domicil, the intention to reside must also appear (a). See 
Illustrations 

3 The rule. The English cases conclusively establish that “if the inteotion 
of pcrmaoently residing in a place exists, a residence in pursuance of that Inteutlon 
will establish a new domicil' \b). A ebauga of domicil “can only be effected 
ORimo ct facto, that is to say. by the choice of another domicil evidenced by 
residenco within the territorial limits to which the ;arisdIctIoa of the new 


( 0 ) Rt Tooler» Trtit',. 23 Ch. D 532. 
541 , $etRfCrvce, 40 Cb P 3)6. 


(*) Dili r A'eWy. L. a I f i U 
App. 307.319 
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domicil extends (a) So i{ is necessary to shorr that there was both the/ac^«m and 
the anttnus, the fact and the intention (6) For the acquisition of a new donncili 
therefore, two things are necessary, (1) a fixed intention of establishing a permanent 
residence in some other country, and (2) the carrying out of this intention by actual 
residence there(c) It imports something more than a mere change of residence The 
intention to abandon the old domicil must be proved by satisfactory evidence (d) 
The Legislature has said nothing about * intention' (e) but has apparently left it 
to be understood by the use of the word “fixed" That this is unsatisfactory 
will be further borne out by the decision m /?e Pa/ience (/), where a person was 
held to have his domicil in a country which he did not visit for 72 years and 
not 20 the countrv where ho spent the last 22 years of his life Permanent residence, 
however, furnishes cogent evidence of an intention to acquire a new domicil (g) 

4. Intention as a factor m domicil (h) (t) The intention to acquire a 

new domicil must amount to a choice or purpose The domicil of origin, it has 
been said, is “involuntary (i) but the domicil of choice is a conclusion or inference 
which the law derives from the fact of a man fixing voluntarily bis sole or chief 
residence in a particular place ()) It must not be dictated or prescribed by external 
necessity (A) The choice must be a voluntary one (f) A contingent intention of 
leaving a country does not defeat the intention which Is necessary to accompany 
the factum in order to establish a doottcil of choice (m) 

(it) The intention must be to reside permanently or for an indefinite period (n) 

A residence originally temporary may become general and “as soon as the change 
of purpose or antmua manendi can be inferred the fact of domicil is established (a) 

(lii) There must be the Intention to leave the place, where the party has acquired 
a domicil and to go to reside in some other place as the new place of doaucU 
or the place of new domicil (p) Thus residence for the sake of health will not 
enable a man to acquire a new domicil (g) 


(а) UJny v UJny, L R I H L Scotch 
App (4'*9) 

(б) Cockrell V Cockrell 25 L J Ch 730 . 
Brunei v Brunei 1 2 Eq 298 , 

u j r, D t 

H 


(c) 

(d) 

(e) 


(/) 


(0 


L 

Mpp \JtJI 

Huntlyv Goikell 1936 A C 56 , 
lee S 9 note 

The factor however hai not eteapei 
the altenlion of the frameri of the Act 
tee illustralioni (i) asd {ell) 

29 Ch D 976 

Be Marlin 1900 P. 2M 230, we 
ihe excellent tiealaent of the luhject 
m Prof D cey'i Coofl ct of Law* 
p. 109 *7 from which ihli brief 
lUtimarr hii been made lee 

Jepp V flood 34 L. J Ch 212, 

C J and b 6*6 

SuaBaiiwd fion Prof Dicey'* book 
UJr'J V UJny L. IC I H L Scotch 


("3 


App (457), SantOJ v Ftnh, 
Dorn L R 715 , 36 I C 227 , 

Udny V Udny L R I H L Scotch 
App (458) 

See the above caie 

King V Foxroell 3 Ch 518 ^ 

Bonnevalv De Bonneial I Curt 856 
863, 864 

/111 Genl V Pallnger 30 L J ^ 
284 , per contra Douglas v Dougin 

12 Eq 617.645 

Udny V Udny L R I Scotch ApP 
(458) 5anlot v Pinh 41 D 697 • 
361 C 227 (law fully difcuiwd) 

Jopp V fPood 34 L J Ch 212 
4D C J & S 616 *ee SUaDeclt 
Qopal Hi I C 762 775 - 6 
«ec Dauett v Qeoghegan 9 Ch D 
441 

LuM, 25 L. J Cl. 24S I 

ire ll'lnaru V C»<n/ 19-4 A C. 

287 and 5 9 noir 

Johnihne t Beellle 10 Cl A F 4, j 
»ee illgili (t*) aad (vi) 
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S 11] 

(ir) To Acquire a new domicil a ehaosc of allegiance It not necessary (a) 

5 Effect of change nomlcli o( choice once ynlldly acquired will ovcrrldo 

a man a intention (t>) 

C Domicil of origin when continues \\ hen the law of tho land where 
a person takes his 'died habitation* refuses to treat It as of any force, there can 
not hare been any change of domicil df facto therefore the domicil of origin 
remains unaffected (Cl Fngllsh colonista take with them English law as It was 
at the time of their departure from England unless tho Intention to acquire a 
new domicil is established and the onus of estabilsblng a change of domicil rests 
on tho person who asserts It Tho domicil of origin continues till tho domloil of 
choice is eonclusircly cstahlishcd (d) A domicil of choice is not affected by non 
compliance with any rule of foreign law (cf 8 11) for the proper acquisition of 
tho new domicil (<1 It was formerly held that British subjects residing under 
extraterritorial jurisdiction, e in China retained tho English domicile/), but 
this tIcw no longer prcTalls (g) 

7 Angto«lndian Domicil Itwasdecided long ago that a sercant of the 
East India Company acquired an Anglo Indian domicil (A), but not a servant 
under the Crown (i) Anglo Indian domicil was not acquired by accepting a high 
oQice late in life (j) ho change of domicil takes place simply by accepting service 
under the Crown \k) unless the servant shows the necessary intention (/) 

11 (S 11) Any peraon may acquire a domicile in 
Special mode of Butish India by making and depositing in 
acquiriag domicile in soitio ofGctf in Biitisb India, appointed in this 
British India ^ Local GoNcmmont, a declaration 

in writing under his hand ot his dcsiro to acquire such domicile , 
provided that he has been icsident in British India for one 
year iramedntely procf'ding the time of his making such 
declaration 

Change Tho words appointed In this behalf have been substituted for the 
words to be fixed and the word has for the words shall have 

Some office In British India lo Oudb, the deolaratioa is to be deposited in 
the office of the Judicial Commissioner (m), and lO Burma In tho office of the Chief 
Commissioner at Kangoon (n) 


(a) See Brunei v Brunei 12 Eq 293 
Douglaiy Dougloi 12 Eq (643 4), 
IKinanj v ylll Genl I9M A C 
237 . lee S 5 note (61 

(b) Re Steer 25LIEx22,3HdcN 
594 «eeS 13 

(c) Rejoknaort (1903) I Ch (629) See 
S 5 notei (3 and (5) 

(d) Lauderdale Peerage Caie 10 A C 
692 fVinans v All Qenl 1904 
A C 237 

(«) Hamlllon t Dallat 1 Ch D 257 . 
Bremer V Freeman 10 Moo P C C. 
306 373 4 

(/) y4J</u/JVfeij/A V Farra 13 A C 431 , 
Be Toelal a Truats 23 Ch D 532 
(j) Caadaglly Coadagll 1919 A C 145 


(A) Bruce V Bruce 6 Bro P C. 566 , 
Joppy Wood 34 L J Ch 212, 4 
D G J &S 616 

(0 AflGenl y Napier 6 hxch 217 
»ee Hodgaon y BeaucAejne, 12 Moo 
P C 285 , JiUaid ce v Onaloit 33 
L J Ch 434 

(i) AuCenl y Rove I H & C 31 
31 L.J Ex3l4 

(i^) Be Macrelght 30 Ch D 165 
Moorhouaey Lord lOH L C 272 

(i) Urquhart r Butterfield 37 Ch D 
357 377 

(m) Gazette oi Ind a Jul/ 15 1665 

p 603 

(n) Gazette o{ ladia Jaly 29 1665, 

p 845 
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12. (S. 12). A person who is appointed by the Got- 
Domiciie not no- ernment of one.connti- 3 ' to be its ambassador, 

umrod by residenoo consul or other 1 epi esentative in another 
foreign Oo^ernmeot. country do^s not acqiin’e a donnciJ tbe 
? 3 m?y latter country by reason only of lesiding 

tliei e in pursuance of his appointment ; nor 
does any other person acquire such domicile by reason only 
of lesiding ivith such first-mentioned person as pait of his 
family, or as a servant. 

Change. The wiorda "such first meDtioned person ’ have been substituted for 
the v’ord ‘‘him,” 

The rufe. An ambassador (a) or an attache (b) does not acquire a new 

domtcil simply by the fact of taking up his residence, however long it may conticue 

to bo, in a foreign country, the reason being that the intention to change is absent 
There IS, however, nothing to prevent a foreigner from acquiring the domicil of 
country, rhero be resides as ambassador of tbe country of bis domicil of ongiOi 
and from rotauuQg the new domicil ( 0 ) The law is the same In tbe case of a 
consul (d) Mere residence as a coobular officer in a foreign country gives rise to 
&o inferoDce of a domicil in that country (e). 

13 . (S. 13 ). A new domicile continues until tbefoimer 
Coaimuanco o( domicile bas been lesumed or another !i>s 

new domicile been acfluired. 

The rule. A new domicil once acquired is not given up until residence m 
the country of that domicil is given up (/) with the jotcntion of ceasing to 
there (g) It is onlv after giving up a doinicil of clioite in this fashion that another 
ffesh domicil may bo acquired or the domicil of origin resumed Of course 
that purpose residence m thecountr> of the fresh domicil or in that of domicil 
of origin IS necessary with the Intciitlon of residing there Before a fresh 
domicil IS acquired, but the moment the domicil of choice hue been given up» tbe 
domicil of origin reverts The dominl of origin remains in abeyance, in reserves* 
it were, to be restored m case no other domicil is found to ex st It is re acquired 
even while a person is on his "ay, tn ttencre (A) 


14 (S 14) The domicile of a minot folloi^s tlio 

^ dornicilo of the pircnt fiorn uhorn he deinrd 

Minors domicile , . , • i 

Ins ciomicile of oiiwjn 


/-) fleathy Sarpten 14 Drav 44l 
{D Jllf Gtnl V Kent, 31 L J Ex 391, 
397. 

Ilealhr Samton 14 Cejy 441, 
iJ] UJry V Wny. f- fl I 1 1 I- Stouli 
' .\P0 441. 

t.) Sherpt r Crbpln. 1 P f< D (616 
UK V 4 P D I . 

po-pUt * tXfVftei 12 Eq 617 , 


t Ktnf. 31 L,J Ex 
397 

If) lie RQjfentf. 32 L J P A 20? „ 

tr» He Steer. 23 U J Rx 22 , He 
\farrell, 36 Cli 13 <00 4Li7 

(A) UJni/v UJnj L.R I H L SiOt'b 
App 441 454 457 , BWi » 

henneJi/ L^lJ. 307.3I(1 3Jl 
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S. 14'J 

Exception. — TI 10 domicilG of a minor does not change 
with that of his parent, if the minor is married or holds any 
office or employment in the service of His J^Iajesty, or has 
sot up, with the consent of the parent, in any distinct 
business. 

The rule. No domicil can be acqolred till a person is sut juris. During 
the state of pupilage a person cannot acquire any^ domicil of bis own (a) Prof. 
Dtcev (&) accordingly ob*erTes that an infant retains the last domicil which be 
bad, or rather his parent gave, on attaining majority until he changes it. It has 
been laid down in S. 7 that the domicil of origin of a person of legitimate birth 
18 in the country in which at the time of his birth bis father was domiciled (c) 
This section states that the domicil of a legitimate child changes with the 
change in the domicil of his or her father. Thus A, the legitimate son of an 
Englishman, is born in Eog/and When Id years old his father emigrates to and 
settles in America A is left at school in Fngland A acquires an American 
domicil (d) B is legitimated under Scotch law by the marriage of bis parents 
subsequent to his birth While be is yet a minor, bis father acquires an English 
domicil. B becomes English («) S 8 declares that the domicil of origin of an 
Illegitimate child Is in the country in which bis mother was domiciled at the 
time of bis birth. The domicil of such a child Is now declared to change with 
that of his mother (/). 

From whom . origin. These words have the effect of negativing the 
application in this country of tbo rule of English Jaw, now definitely settled, 
that after the father's death, if a child of legitimate birth lives with his or her 
mother, and the mother acquires a sow domicil, it Is coromuDlcated to the infant (g) 

Exception. In Ii«x y. Jrihabitantso/ IVtlmtnglon {h) tbo rule is thus ataicd 
'During the minority of a cbiid there can be no emanclpatloa, unless he marries, 
and so becomes (bo bead nf a fntnity. or contracts bomo other relation, so os wholly 
and permanently to exclude paternal control ** Id Hex y Inhabitants v/ Hother/ietd 
Oret/3 it), it is laid down that an infant by enlisting in tho marines and remainiog 
In (be service al tbo Crown until the attaiainent of majority is emancipated, but 
if before 21 bis scvices ccaso and he returns to bis family, bo acquires the domicil 
which his parents gave him An infant, if engaged in business, mjy acqnire a domicil 
for himself (j) The Act Is silent as to tbo competency of a guardian to change 
his ward's domicil, which seems to be doubtful In English law fk). 


(o) Sometcllle r. SomtnUU, 5 V<i (7S7i. 
Utt^vheti T BMerfitU 37 Ch D 
357,376. »«S 17. 

(M CobBki oi Laws 3 Ed p 138. 

(cl borntnlUe v SomemlU, 5 Ves 750. 
5R R 155, 5We r Ctbpln, IP 
& D 611; Fotlti r Faritt 23 L. J 
Ch 724 . Key 341 ; Re Afetrclshl. 
30 Ch D l65./?«BMtfwonr. (1693) 
3 Ch 490 . CeuUe, v CoulJer, 

(d) . 


347, 360 reid to 

t/dny V UJny, L. R. I H L Scotch 
Ap. 44) 

/^finger V It'ighfmen, 3 Mw 67 , 
17 R. K 20 : Re BtatmnJ, (1693) 
3Ch 490 . Diccy. 127 
Johnihne v BtaUxe. 10 O. A F. 42, 
138 , Re Beasiment, (1693) 3 Ch. 
490 

5 Dsni. aod A. 535 
I Bit sad C 345. 

S^cy^fniT Af Fadxtd 8 1. R.444 
Diasta! y. Oiof’ai, \2 (625). 
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15. (S 15). Bj marriage a woman 
acquires the domicile o[ her husbaucl, if she 
had not the same domioilo before. 

16. (S. 16). A "wife’s domicile during 
laer marriage follows the domicile of her 
husband. 

Exception . — The wife’s domicile no longer follows that 
of her husband if they are separated by the sentence of a 
competent Court, or if the husband is undergoing a sentence 
of transportation. 

Change. The word "her” has been substituted for the word “the'* m S. 16 
and the word * are” for the word “be” in the Exception, 

2. A wife's domicil. By marriage the domicU of the wife becomea that of 
the husband, whatever may he her age, if they bad not the same domicil before 
mariiage, and this domicil continues during coverture and changes with a change 
in the domicil of her husbaud (a) A woman, on marriage, acquires the domiod 
of her husband, not only by construction of law, but absolutely as a matter of fact, 
if she lives with him m the country of bis domicil with the intention of taking up 
her permanent abode with him; the fact that the marriage is voidable at the 
option of one of the parties is immaterial (6). The domicil of a widow, therefcre, 

IS the last domicil of her husband, unless she has changed it after his death (c). 

3. No separate domicil acquired by the wife. ‘The fact that a wife 
actually lives apart from her husband (dl, that they have separated by agreement («)« 
that the husband has been guilty of misconduct, such as would furnish a defence 
to a suit by him for restitution of conjugal rights does not enable the wife 
to acquire a separate domicil” ({j} 

4. Divergence of nationality between husband and wife. The 
ordinary rule la that a wife who marries a foreign husband no longer retains any 
other dcmicil than his which she acquires and becomes subject to her liusbaod's 
law (h). But they arc permitted in certain cases to retain tboir divergent nation 
olitics by St 4&5Gco V. c. 17 ; and this renders it difGcult to mamtaln tho strict 


30 


Domicile acquired 
by woman on marri- 
age 


Wife’s domicile du* 
ring raarnage 


(«) 


(M 


(*0 


Dalhouife r MecJonal 7 Cl & F. 
617 ; Il'cTfcndtf V IFcrfen</«» 2 Cl 
le F. (523) ; Dolphin v Rehlns 7 
H L. C 390, /?eAfflc]tenrff. Il91l> 
J Cb 578, 59J 

Tumerr Thompton, 13 P. D. 37. 
fCothiar Shnpat, 19 D 697 Afto 
ibe cffrtt «i a cbkorv cf domied on 
Mttle o( • widow, we Afo tolhl r 
SiJtafOia 24 M 6t0 
\{'emr'jtrf H'arr<nJtr, 2 Cl fc F 
43S. 


(e) Dolphin V Hoilns, 7 H L C 393, 
(old IB Af«i\en*f«, 11911) ( Cfi 

(/) Yeloerfon v Yelcerlon, I Sw •ad ir 
574 , Dolphin V Koi/nj. 7 H U C 
393, 29 LI p. fcM 1 1 
(g) Dice;r, ^ndicl of 3 Cil p 13 . 

See bowe.ei Dic.wne A L»»ey Diroice 
49 1 1 Cd . (oi a coaii.fy »iew, uodfi 
(eidinr Dewit'd wife" 

(A) Hantiiv FernU 8 A C 43 
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Si 


rulo of domicil (a) An Englishwoman marrying a Hindu or a 3fuhammadan 
does not become subject to bis special personal law unless she adopts bis rel glon 
but retains her persona! law of origin (6) An Englishwoman married to a fore gn 
husband and deserted by him regains her English domiclt (c) 

5 Exception — The wife is free to acquire a domicil of her choice after a 
decree for dlvoicc (d) Whether a decree for judicial separation would gire the 
wife the power to acquire a domicil for herself ts an open question in Engl sh law {e) 

17 (S 17) Save as boiembeforc otheiujse provided 

ilinots acquisition mtliisParfc, a poi;30n caDiiot, during inmonty, 

of new domicile ncquiro a new domicile 

Change The first eight words of the section have been substituted for the 
words Except id the cases above provided for 

The rule 1 his rule prevents a minor acquiring a new domicil by any act of 
his though domicil may be changed involuntarily (/} 

18 (S 18) All insane peison cannot acqune i new 

Lunatics acquisi domicile in aiijr othei way tlian bf his 

tion of new domicile domicile follouing the domicile of anothei 

person 

The rule Prof Westlake (y) is of opinion that a person who becomes insane 
after attaining bis majority retains the domioil which be Lad at the commence 
ment of bis lunacy and be cannot thereafter acquire a new domic I and his 
domicil cannot be changed by another <A) There Is another view however which 
baa been adopted by tbo Legislature tu that a lunatic Is like a minor there 
fore a person having the custody of a lunatic te bis Committee can change bis 
domicil (i) The Committee in that case will bave to remove with the lunatic to a 
differeiit country with the intention of making a permanent borne in that country 
Merely removing the lunatic will not do nor is residence for tbo purpose of health 
sufficient to acquire a new domicil fi) Prof Dicey is of op nion that the first view 
is the right one and the second arises from a confusion between the power to 
change a lunatic a residence and the right to change bis domicil (A;) 


(o) See Dolph n v Roh w 7 H L C 
390 , 29 L. J P & M M UrJ 
AdoocaU V Jeffrey tl921) I A C 
146 155 SeeS 21 

(A) 6x P Afr yJnvatudJn (1917) I 
k B 634 

(c) Slafhalesv Slafhaloi 1913 P 46 
Id) It^llbams r Ihrmet 2 Rob 505 
(e) Affirmed la Delpfi n v Rellna 7 H 
L C 390 420 Le Sueur v Le 
Sueur I P D 139 2 P D 79 

Re Meckemie (’911) I Ch 57d 
d iipp oved in Ijord Jldoeeafe v 
Jeffrey 192! A C 146 151 3 
I6S7I left open la 155 156 163 
Armyleger ^rmylege 1893 P 178 
196, AnghlneUi r Artghhell 1918 


P 247 254 256 bui *ee Re Qtm 
thorpe s Sedlemenl 1918 W N 1916 
Dicey 135 3 Ed 

(J) See S 14 and note Somercllle r 
Somerville 5 Vei 749 767 where a 
m nor it a manied woman tee S 16 
lyerrtnderv IVerrender 2 Cl & F 
468 D cey 136 

Ig) Pi vate lelersalional Law 346 7 Ed 

(A) Betnpde r John tone 3 Vet 19* 
Urquhail v Butlerfield 37 Ch D 
357 

(0 S*e Shorpe y Critpln IP&D6II 
6le 

(f) Johmlone r Beetle 10 Cl &F 42 
F rtreee r Fiiiraee 4 P D 63 

(i() Coofl ct of Lawi 152 3 3 Ed 
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19 (S. 19). 

Succession to 
moveable property m 
British India m ab> 
sence of proot of 
domicile elsewhere 


If a person dies leaving moveable property 
in British India, in the absence of proof 
of any domicile else-wbere, succession to 
tlie property is regulated by the Ia^7 of 
British India. 


Change. The word “person’ has been substituted for the word man 
The rule. Sec 5. lays down the general law as to movables* this section 
provides for an exceptional case, v%z , where the Court is unable, for lack of proof, to 
conclude that the deceased bad his domicil elsewhere, then ih.9 lex situs or the 
law of British India la to ha applied m case of succession to movable? Wheie 
the claim is not m the nature of succession, the law as to movables is not governed 
by the maxim, Mohiha aequiintur personam but by the lex &xtus or the law of the 
place where the movables are situate (a) 

Onus of proof of domicil Whore the domioil of a person sui jurts is In 
dispute, the onus lies on the person asserting the change of domicil to establish 
it by satisfactory evidence (6) The presumption is against any change of 
domicil (c) Where the domicil of a person cannot be determined there is o 
presumption, in English law, of bis domioil in favour of the place where he actually 
IS, so that a place of birth or a place of death may under such oircuoistanoea 
determine his domicil (d) Where there is conflicting evidence as to domioil no 
suoh presumption arises (c) 


(a, lU Derr>ctl j T,u,h (I902J I Ch 847 
«t,\ IJlneniV /(» C<n/ , 190-1 A C 287. 
VwiMrrY Ihnc. 7 11 L C 124 . 
llonneoJ r 32 C 631 
i,\ lloJtton r Di Dtatichttnc. 12 Ni»® 
I’.C. 26i. Munso * 7 CL 


&F 842.891 

(rf) n^ctr Brvee 2 0 & 1^*229 231. 

[irmpJg V Johmhne 3 Vf* lOS 391 
{t) SomenllU v SetrettiUe 5 ,IJ. 
783. bee V fOCt 

& F. 42. 
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S. 20] 


PART in. 

Marriage 

20. (S. 4). (1) No per-oii sliill, by miiuivgo, loquiro 
Inttrcts an.l ''"J *■''8 proporty of the person 

powers not acquired ivhom lio oi slio mamas 01 beoomo incapable 
nor lost by motriasc of doini; any act in respect of bis or her 
own proporty tv Inch ho or slio conid have done if unmarried 

(2) This section — 

(a) (S 331). shall not apply to any mairiage 

contracted bofoio the fiist day of January, 1866, 

(b) (Mar Women’s Prop. Act 2). shall not apply, and 

shall bo doomed never to have applied, to any 
marriage ono or both of the parties to which 
profesed at the time of the marriage the Hindu, 
Miiliaramadan, Buddhist, SiUi or Jama religion 

1 Change Tbe words This section are new As to cl (s) compare S 331 
cited under S 4 As regards cl (b) see note cl (b) A new Part has been formed of 
these three sections dealing with tbo rights arising upon marriage and not with 
tights of succession (see S 21 note) 

2 The section It is not easy to ascertain tbe law prior to tbe Act of 1665 

It was probably tbe law of England except so far as personal law could be claimed 
by the members of any part cular class or some person might say that there was 
no law of ladia-~no Ux loct at all (a) It declares the fez foci of India as to tbe 
interest acquired upon marnago by tho parties thereto lo the property of each 
other (5) 1 his section and the next laydown a general rule as to the immediate 

eHect of marriage In respect of property belonging to each other not comprised 
in an antenuptial settlement They do not lay down a rule intended to affect a law 
of succession But it is Imposaiblo lo dealing with rights which arisn upon death 
to Ignore tbe consideration of the rights which arise upon marriage accordingly 
these latter rights are dealt with la tfaeoc sections (c) 

3 The effect of the rule The rule laid down m the section has tbe 
effect of making a woman who comes within tho Act and was married after 
the Act came into force en]oy her properties for her separate use without a 
epeclfio contract for the purpose This sect on does not prevent property being 
settled upon her with a restraint against anticipation but such restraint is created 
not by marriage but by settlement This section declares that marriage will not 
any longer involve any proprietary disablity (d) The meaning and effect of tbo rule 


(0) 5pori^fei T Pnsonnomeyee 6 C 794 
604 

(1) Proly y Pmty 5 C 357 362 5 C. 
L. R 1 HI lUf r Jjdm Otnl 1 C 
412 

(c) ////r AJm Cenl, 23 C 506 512 

Miller t Adm Genl 1 C 412 


ttfd lo 

(«0 Pelert r Manuk 13 B L.R. 383 
22 W R 175 eomptte the effect©! 
the Mtrt ed \tomen« Piopetty Acti 
of Eoglaod 45 & 46 V cL c 76 sad 
56 & 57 Vict e, 63 See S 59 
0.9 
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will appear clear from the following words m the Preamble of the Married Womena 
Property Act (III of 1874) — And whereas by the Succession Act 1865 sec 4 
(now s 20) it 13 enacted that no person shall by marriage acquire any interest in 
the property of the person whom he or she marries nor become incapable of doing 
any act in respect of hSs or her property, which he or she could not have done 
if unmarried And whereas by the force of the said Act all women to whose 
marriages it applies are absolute owners of all property vested in or acquired 
by them, and their husbands do not by their marriage acquire any interest In 
such property S 8 of the Act (III of 1874) makes the separate property of 

the wife liable for her antenuptial debts and s 9 releases the husband from liabl ty 
for such debts 

4 Cl (a) This clause has been inserted in order to leave rights unaffected 
which bad already been acquired before the Act was passed The section therefore 
has no retrospective effect (a) 

5 C! (b) This clause formed S 2 of the Married Womens Property Act 
iHI of 1874) which ran as follows — The fourth section of the Ind an Succession 
Act shall not apply and shall be deemed never to have applied to any marriage one 
or both of the parties to which professed at the time of the marriage the Hindu 
Muhammadan Buddhist Sikh or Jaioa religion That section is repealed and 
and now forms ol (b) of this section 

6 Wife’s right to costs Before the Married Women e Property Ad* 
in England the law gave the husband upon marriage an absolute right to the 
whole of bis wife s personal estate and to the tneomo of her real estate so that 
she was left absolutely destitute to conduct her suit for judicial separation of 
divorce Therefore Divorce Courts m England required the husband to provide 
for his wife 8 costs But that state of tbe law has been completely altered by this 
section in respect of persons subject to the Indian Succession Act and therefore 
the English practice ought no longer as a general rule to bo followed (6) 

21. (S, 44). n 1 . peison whose dorajciieis not in Britnli 
Lffect of marriage India miiiies in British India a pt-rcon 
between person ^vhose domioilo IS in British India, noithtr 

^or''domic*i?ed part^ ncqniics the marriage any lights 

British India jjj lespcct of any propel ty of tho otliei patt) 

nob comprjeed in a sett/ernent nmdc pieFious to tho maiiwgib 
winch liQ 01 she ^\ould not acqtiiie thereby if both ^^ 0 lO 
domiciled in British India at the time of the marriage 


Tho rule Tbe ordinar> rule is that the domicil of the husband or nl least 
that of the marrl gc governs the rights of the parties where the domicils of tho 
husband and of tho wife are d ffereot (c) Tho Act however submits olJ their 
rights both as to movables and Immovables to tho territorial law of India To 
that extent the jus oentium or cotnmeo law of nations las been set ailJa or 


(o) 

(4) 


Spetklti t P «>onncmoitt 6 C. 794 
f 06 . 6 C. L R 7h 
Piotij V Prtfv 5 C 357 i Bro/f/tv » 
PftU fi 24 C L. ; 226 233 •« 


r 7C.y N565 l 

UroaJfieaJ v 5 H »'* R* 

Arpdi 9 Aflfj/v 9 M 12 
5 iJ 
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modified Tbii section and tbo prerlons one dca! with different subjects The former 
declares tho general lex loci of India with regard to the rights of parties on 
marriage where both parties have an Indian domicil. This section lays down a 
special rule to goTcrn a particular case, e where one of the parties has an Indian 
domicil. It is not a modification of tho lexloct but a declaration of the law in a 
particular case (a) These ecotions are not applicable to rights of succession 
because such rights do not arise upon the marrisge but upon the death of tha 
person. Next, such a contention would bring these two sections Into direct conflict 
withSs 5,15,31 and 33. The sections, therefore, refer to rights inter titos and 
not to those arising upon death. A man with an English domloil marrying In this 
country a woman with an Indian domicil will be entitled to the whole of the fund 
left by the wife on her death to the exclusion of the next of km, the succession not 
being governed by this Act (6). 


22. (S. 45). 

Settlement of 
minor’s property in 
contemplation o f 
marriage. 


(1) The property of a minor may be settled 
in contemplation of marriage, provided the 
settlement is made by the minor with the 
approbation of the minor’s father, or, if the 
father is dead or absent from British India, 


with tho approbation of the High Court. 


(2) (S. 331). Nothing in this section or in section 21 
shall apply to any will made or intestacy occurring before 
the first day of January, 1866, or to intestate or testamentaiy 
8ucce‘5sion to the pioperty of any Hindu, Muhammadan, 
Buddhist, Sikh or Jama. 


Change. The word *is is substituted for the word ‘ be* in ol (1) As to the 
second clause compare S. 331 of the Act of 1865 cited under S 4 ante. 


The section. The section is based on the Infant's Settlement Act, 1855 (18 & 
19 Vict. c, 43} which was passed to remove the inconvenience and disadvantage aris- 
ing in consequence of persons marrying during minority being incapable of making 
iAsiijig spitiesiexils pS An jiixCant under that Statute eajvXDcnntain/ilatJoD 

of marriage with the consent of the Court of Chancery, make a valid settlement of 
all or any part of bis or her property over which be or she has a power of appoint- 
ment, whether real or personal, whether In posession, reversion, remainder or 
expectancy. The sanction of the Court of Chancery may be obtained upon an 
application in a summary way without filing a suit. 


(a) Afii/eir AJm Cent, 1 C 412,420-1, | (« HiUr Adm Cent.23C50$ 
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PART IV. 

Of Consanguinity. 

23. (S. 331 P. I S. A. 8). Notliing in this Pait shall 
Application o f apply to any will made oT intestacy occurring 

befoie the fiist day of January, 1866, or to 
intestate or testamentary succession to the property of any 
Hindu, Muhammadan, Buddhist, Sikh, Jama or Parsi. 

Change* Oompare 8, 331 set out under S 4 

The section. It js based on S 331 of the Act of 1865 Compare aho S 8 
of the Parsi Intestate Succession Act (XXI oflS65) 

First day of January 1866 It was on that day that the Act of 1865 came 

into force The present Act came into operation on the first day of January 19-6 
The exclusion of wills or cases of intestacies occurrmg before the first of Janaary 
1866 shows that like the old Act, this Act has no retrospective effect 

Any HindUf etc The exclusion of the classes mentioned from the operation 
of this Part IS due to the reluctance of the Legislature at the time of the passic? 
of the Act of 1865 to interfere with the laws of succession of those classes They 
were left to be governed by their respective personal laws Since then tbo Probate 
and Administration Act and the Hindu Wills Act have been parsed dealing 
the law of testamentary succession, which are now incorporated in this Act S® 
far as intestate succession is concerned these classes are still governed by tbeh 
own laws (See S 29 ) Intestat* succession of Parsis were governed by the l^rsi 
Intestate Succession Act (XXIoflS65) now forming Ss 50 56 of this Act t 
these ch«ses exoluded, tbo provisions of this Part are confined in tbcir apphe®' on 
solely to those to whom the Act of I8C5 apolied iSee Preamble note 5) 

24. (S. 20) Kirid.cd or consangumit^ is tlie connpe- 
Kindred or con tion oi 1 elation of peiboiis descended fro™ 

sanguinity fclio £niDe stock cr common nncoatoi. 

Kindred Kindred or consanguinity i8 tbe connection or relation of persons 
descended from tho same stock To ascertnio tbo kindred of a person who woul 
be entitled on Intestacy one has to find the nearest connection descended from « 
common ancestor, whether on the father’e or mothers aide (a) ConsonBulc'tf ** 
of two kinds, lineal and collateral (i) 

Next of kin The term next of klo Is also used In the above connection and 

denotes the same thing The next of kin ore tbose that are "next of blood that are 

not attainted of treason, or felon', or have any other lawful disability (c) 

neirest Hood relations of the propositus In an ascending or descending lino ( • 
The kindred or next of kin refer to relations by blood and not to ^ 
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conorctcd tij* rnamaRC Therefore ft hoibsm! or wife ii not entitled na next of 
ktnhutmftf claim under the Statute of Diatributlon In England or the Succession 
Act in this countr)*. A gift to the next of kin under tbo Statute of Distribution 
or the Soccct«lon Act will exclude the widow (n) or the widower (6). or the mother* 
in law or tho step tnolbcr (c) This meanlDg dors not prcTall in Hindu Law 
according to which a wife is a kindred of her husband. This section tbereforo 
does not apply to Hinaus (d) It should ba tememhered that the Succession Act 
contemplates only those relationships which the law recognises, t e , thoio following 
from a lawful wedlock (e) There is no dl^crcnee between persons related by tbo 
full blood and those by tho half blood (/). 

25. (S. 21). (1) liine'it cowsangiiinitj is that which 
Lineal eon- Buhsists botwoon ttt 0 porsons, ono of whom 

sanguinity jg (Joscotidcd ill n diroct lino from tho other, 

a*? hottreon a man and his father, grandfather and groit-grand- 
father, and so upwards in tho direct ascending lino; or 
hetwoon a nnn and his r-on, grandson, great-grandson and 
so downwards in tlio diioct descending line. 

(2) Ktcrt* generation constitutes a dogree, either ascend- 
ing or descending 

(3) A peraon’s ftther is lolatod to him in the first 
degree, and 50 bkowi«o is bis son , his grandfather and 
grandson in tho second dtgreo, his gieat-grondfather and 
great-grandson in tho third degieo, and so on 

Change The last ' and ' has been added lo cl 1 and in cl S the word 
* person's has been substituted for the word 'mans” and tho concluding words 
' degree, and so on have been added in this Act 

Tho section This is the deGoition given In Williams ’On Executors 
who has taken it from Blackstono Lineal consanguinity, therefore, means the 
celatlanatilp auhaiatlog between a pecaoa and bU ascendants nr descendants in the 
direct line It falls strictly within the deGoition of the term 'consanguinity 
as given in the last section since lineal relations arc such as descend one from 
the other, and both of course from the same common ancestor (g) 

26. (S. 22). (1) CoJlateial consanguinity is that winch 
Collateral con- subsists betw'een two persons who are 

sanguinity descended from tho same stock or ancestor, 

but neither of whom is descended in a direct lino from the 
other. 


ta) Gorr7c^;v Lord Camden l4Ve».372, 
Re F7fzg«raW 58 L. J Ch 662 
(i) Milne V Gilbert 2D G M & G 
715 . 23 L. J Ch 828 
(e) Rutland Y Rutland, 2 P W 216 
i«f) Dine* V. Bifoj, 15 C W N 945, 
9^0 I 


(e) 


If) 

(g) 


Smith V Afaney 30 B 500 , fold m 
Blin V Dacid 5t I C 542, 12 Bar 
L T.,48 
SeeS 27 (b). 

W 330 citiBji 2 Blackitone 

203 , »«e Smith v Afawejr, 30 B 500. 
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Illustrations. 

(i) The person whose relatives are to be reckoned and his cousm german, or 
first cousin, are, as shown in the table, related m the fourth degree , there being one 
degree of ascent to the father, and another to the common ascestor, the grandfather, 
and from him one of descent to the uncle, and another to the cousm german, making 
m all four degrees 

A grandson of the brother and a son of the uncle, » e , a great nephew and 
a cousm germao, are m equal degree being each four degrees removed 

(ui) A grandson of a cousin german is in the same degree as the grandson of a 
great uncle for they are both m the sixth degree of kindred 

Change S 24 of the Act of 1865 ran as follows —“In the annexed table of 
kindred the degrees are computed as far as the sixth, and are marked by numeral 
figures ’ Then followed the above illustrations which formed the next three para 
graphs of that section 

The section. The table set out m Schedule I illustrates the mode of com 
putation of degrees of kindred Those who stand in the same degree of kindred have 
an equal right to administration (S 219) but not to succession (see Ss 32 48) Com 
putation of the degree of kindred lo case of collaterals is to be made according to the 
rule laid down m 8 96 (2) Some of the terms used m Schedule I will be found 
explained m S. 99 
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PART V. 

Intestate Succession. 

CHAPTEa I. 

Preliminarifs 

29, (S. 331.) (1) This Part shall not apply to any 

Application of intestacy occurring before tlio first day of 

January, 1866, or to the property of any 
Hindu, Muhammadan, Buddhist, Sikh or Jaina. 

(S. 2. P. I, S. A. 8.) (2) Save as provided in sub-section 
(1) or by any other law for the time being in force, the provi- 
sions of this Part shall constitute the law of British India in all 
cabes of intestacy. 

Change. Ab to aub-sec. (1) see S. 331 cited under 8 4 In sub see. (3) tho 
word ‘‘Save” has been substituted for the word ‘Except/’ tho words "in sub. 
section (1)’* for tho words "bj this Act/’ the words "the provisions of this Part" for 
tho words "tho rules herein cootaioed." nod tho word ’’ intestacy " for the words 
"intestate or testamentary sucoessioo." 

Sub. section (I). This Part deals with oases of intestacy and is based on 
Ss. 25 sj. of tho Act of 1865 and on the Parsi Intestate Succession Act which latter 
Is one of the enactments ioeorporated in this Act. This sub.sectiOD states that the 
Act Is not to have any ratrospectlvo effect. The concluding words of tho sub-section 
lay down that Hindust «te., are not to bo governed by this enactment but by their 
personal laws (a). This shews the nature of tho arrangemeat of the provisions of 
the Act whiob in spite of oonsolidation effects no change in tbo law. 

Sub. section (2). This aub.section formed 8 2 of the Act of 18S5. The Para! 
Intestate Succession Act (XXI of 1865 8 8) declared certain portions of tbo Act of 
1865 to bo laappiieable to the intestate succession of Paraltv That Act has been 
repealed but the provisions thereof have been included in this Act (5). The effect 
of the exceptions is that the provisions of this Part aro applicable to those who 
were governed by tbo Act of 1865 and to Parsis. The Parsis aro excluded by S. 31 
from tbo operation of the next chapter. This Part it has now been held, will apply 
to the Intestate succession of a Hindu convert to Christianity (c), 

30. ( S. 25.) A person is deemed to die intestate in 

As to what pro. respcct of fiH property of wliich ho has 

perty deceased con. made a testamentary disposition which 

sidered to have died . , , » . . . a. ‘ 

Intestate. lb Capable of taking euect. 

IltustraUons, 

(O A has left no will He has died Intestate in respect of tbe whole of bis 
property. 


(a) See t 23 note. 

(0 Now lotning St. 30 ted 50-56 


f(\ fCaanaH r 431 A.35Ii 

43 A- 525 
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35. (S. 43). A husband surviving his wife lias the 
E.ghiB of widower, same rights in respect of her property, Jf 
she dies intestate, as a widow has in respeot 
of her husband’s propeity, it he dies intestate. 

Tho section. This sGctioo ticolarfis that tho busbaod surviving the wiffl 
has the aame rights in respect of her property, if she dies intestate as she has 
over b»8 under S 33, i e , he takes half or the whole of bis wife's property 
according as the wife has or has not left any kindred (a). Therefore, whereever 
a widow Is referred to in the following sections eg Ss 36,37, 41, the same rule will 
apply to the widower in case the wife dies leaving him surviving; m fact the 
legislature might have added ‘or the widower's as the case fcay" eg, In S 36 
For the Corresponding SnglisK law, ace Administration of Estates Act, 1925, 15 Geo. 
V. c 23. B 46 

Effect of separation or divorce. Under 8 24 of the Indian Divorce Act 
{IV of 1869, XXX of 1927) the effect of judicial separation is that the wife shall 
be “considered as unmarried, with respect to property of every description which 
she may acquire or which may come to or devolve upon her ” Therefore, the 
wife, from the date of the order and so long as the separation continues, has 
full power of disposition in all respects as if aba was an unmarried woman and no 
part of it goes to her husband in caac of her death intestate (h). A sentence of 
divorce has also the same effect (c) 

Distiibution whete thete me lineal descendants. 

36 (S. 29.) Tho rules for tho distribution of tho intes- 
tate's property (after deducting the widow’s 

Rules of distri- sbaro if he has left a widow) amongst Ins 
lineal descendants phall be those contained m 
sections 37 to 40. 

Change. Tho words “ shall be . 40" liavo been substituted the words 

“ are as follows — " 

Tho soctlon. The rules for distribution among Hoeal descendauts arccon< 
tamed In fes 37 to 40 and amoog collateral rclatloos la Ss 42 to 43 Jt will 
be seen that the hncil descendants ato entitled in priority to tho collaterals 
Tho widow's sbaro Is to be ascertained according to tho rulo laid down la S 33 and 
is la all cases, to bo deducted first Where there Is a widower surviving Instead 
of a widow fac Is entitled to tho same share as tho widow { S 35) 

37 .( 5 . 30 ) Whero tho intcatato lias luft burviving In'in 
lotestato ^ child oi chilclien, but no nioio icjnoto 
has ic7i* child Of Jineai tlescomhiiit fhimigh a (ieccMscd cfiiWi 
children only. tl,o proptHy ‘•Imll belong to lijs sinviving 

child, if thcTO is only om*, or “liall ho ctjuully divided among all 
his f«nr\iving children. 


/«) Grf'Va r 87 I C. )54 
U) si* 20 & 2 1 VuL f. 85. S. 25. 26- 


t() /*«/« V 3 Cb. 2 JO 
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Tho rule. The chlldran ttand 6r8t m the order of succcsrion (leaving the 
widow's ah-irc out of consIdcratloD ) and they exclude the father of tho intestate 
though hotb stand in tho stme degree of kindred. They arc entitled to the whole 
of tho estate where there is no widow (or widower ns tho case may bo) and no 
grandchildren by a deceased child 

Legitimate and illogltlmato children. Tho word child is to be taken 
as meaning a legitimate child, for the law contemplates legitimate relations only 
tc„ legitimate according to the law of the domicil of the intestate at the time of 
his death (a) A child legitimate b> tho law of tho father’s domicil but illegitimate 
according to the law of England is entitled to a ahnro of the father dying domiciled 
in England (&) Tho legitimation (c.9, h) subsequent marriage) must be ralid 
according to tho law of the father’s domicil at tho time of his marriage and of the 
child's birth (c) For posthumous childrco, ace S 27 note. 

38.(5.31.) Where tli 0 intestate has not left surviving 
Where intestate child, blit has left a grandchild or 

has lefrno c*hild! but grandchildren and no more remote descendant 
Grandchild or grand- till ough a deceased gi'andchild, the propeit^ 
shall belong to bis surviving grandchild if 
there is only one, or shall be equally divided among his surviv- 
ing grniidobildren. 

Illustt Qttons 

(i) A has three children, and no more, John, Mary and Henry They all die 
before the father, John leaving two children, Mary three, and Henry four. 
Afterwards A dies lutcstatc, leaving those nine grandchildren and no desecn. 
dant of any deceased grandoblld. Each of his grandchildren will have one ninth 

(11) But if Henry has died, leaving no child then the whole is equally 
divided between the intestate's five grandchildren, the children of John and 
Mary. 

The rule The section follows the English rule laid down id certain old 
cases (d) which are no longer regarded as authorities and provides for equal distri- 
bution among all the grandcblldren where the intestate has left no child surviving 
But it has now been decided in England that the grandchildren by the several 
children of the intestate in such a case shall take per stirpes and not per capita (c). 

39^ ( S 32.) In like manner tlie property shall go 
Where Intestate to the Surviving lineal descendants who arc 
grandchildren degree to the intestate, where 

remoter lineal dcs- they ai o all in the degree of great-grand- 
cendants childien lo hiui, or are all in a more 

remote degree. 


(a) Doev f'ardi//, 5 B. & C. 451. 

it) Re Goodman’s Truit 17 Ch D 266. 

c(. Re Andres, 24 Ch D 637 
(c) Re Crete 40 Ch. D 216 
(j) tyaUh V IValsh, I Eq C« Abr 
7 


249, Boaers v Litllevoed, I P. W. 
595 . Deters r <Decers 4P W.50 
Re Ross’s Trust, 13 Eq 286 ; 
A^o/r37Ch D 517, W. 1024, 12 
Ed 1236, 1 1 Ed. 
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The i*ule. The section as also the two preceding ones deal with cases where 
the lineal descendants of the intestate stand m the same degree of kindred to him. i (■ . 
none of them has died leaving issue (sea S. 40), so that there is no question 
of representation. In such a case the nearer descendants, whether they arc related 
as children (S. 37), grandchildren (S. 38), or great-grandcbildren, or are all 
related in a more remote degree to the intestate ( S. 39) will exclude the more 
remote and will take per capita. 


LIkG maniiGi*. This means that the principle of distribution stated m 
S. 37 or S. 38 will apply and the nearest id degree will exclude the more remote 
As the lineal descendants stand m the same degree of kindred there will Ijc 
no representation and they will take per capita 


40. (S. 33.) (1) If the intestate has left lineal des- 
cendants wlio do not all stand in the same 


tVher^ intestate 
leaves lineal descen- 
dants not all 10 same 
degree of kindred 
to him. and those 
through whom the 
more remote are 
descended are dead 


degree of kindred to him, and the persons 
through whom the more remote are des- 
cended ftom Intn .ire dead, the propel ty 
shall be divided into such a number of 
equal shartjs as may conespond with the 
number of the lineal descendants of the 


intestate who either stood in the nearest degree of kindiecl 
to him at his decease, or, having been of the like dogiee 
of kindred to him, died before him, leaving lineal descen. 
dantfl who survived him. 


(2) One of such slmres shall be allotted to each of 
the lineal descendants uho stood in tlie neaiesfc degieo of 
kindred to the intestate at his decease; and one of such 
shaies shall he allotted in le&pect of each of such doccastil 
lineal descendants; and the share allotted in lespoct of each 
of such deceased lineal descendants shall belong to lus 
surviving cliild or children or more remote lineal descen- 
dants, as the case may bo ; such surviving child or cliiklren 
or more remote lineal descendants always taking thoshiue 
which his or their parent or parents would have been 
entitled to 1 ‘espectivoly if such parent or parents had sll^\i^ell 
the inleslntf. 

Jllii'ttiattom. 

(i) A hud three children, John Mary and Henr> , John died. IcavuiK 
chddten, and Mary died, leatlOR unc, and Henry alone •ur>i»cd the father On 
the death of A, Intestate, one third ia allotted to Henry, one third tn John* 
four children and the remaining third to MaryV one child 

A left no thlld. huV left elyM RraijJchlWrtn and two children of a d*ee i*e 1 

j^fandchllJ Tlie jroi'erty 1* dlTlded loto nine “ne of which U alloiteJ t*' 
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each graadcblld, and the remaining one math Is equally dirided between the two 
great grandchildren 

(ttt) A has three children, John, Mary and Henry , John dies leaving four 
children • and one of John's children dies leaving two children. Mary dies leaving 
one child A afterwards dies intestate One-third of his property is allotted to 
Henry, one third to Mary's child, and one third is divided into four parts, one of 
which IS allotted to each of John's three surviving children, and the remaining 
part IS equally divided between John s two grandchildren 

(tv) A has two children, and no more . John and Mary, John dies before his 
father, leaving hia wife pregnant Then A dies leaving Mary surviving him, and In 
due time a child of John is born A's property Is to be equally divided between Mary 
and the posthumous child 

Change. The two sub sections formed one section in the Act of 1865 being 
connected hy the word “and’ 

The rule. This section is distinguished from the three preceding sections by 
the fact that lineal deacentants herein contemplated do not all stand In the same 
degree of kindred to the deceased Intestate so that there is representation of the 
Interest of a deceased child In such a case, sub section (I) states that the propert) 
IS to be divided into the number of shares corresponding to the number of lineal 
descendants of the Intestate who stood in the nearest degree of kindred to him, 
see illustrations (0 and (lii), or who. having been of the nearest degree of kindred 
to him, have died leaviog lineal desceodants who survived the Intestate, see 
Illustration (vi) Subsection states that the property having been divided as 
above, those standing In the nearest degree of kindred to the intestate tike 
per fopiro, one share each, the Issue of a deceased descendant will have one such 
share divided equally among them, so they take per sttrpea It further states 
that there will be representation in respect of a share or shares of the deceased 
issue of a deceased descendant of tbe intestate, see illustration (lii) Tberefors 
in dividing the property of an intestate tbe number of lineal descendants of tbe 
nearest degree surviving him have to bo ascerlatned ss also the number of those 
who have died leaving issue, and tbe total thus arrived at will be tbe number 
of shares into which tbe property Is to be divided Those descendants of the 
nearest degree who are alive take a sbsre each, an equal share it to be divided stnong 
the issue of each descendant of tbe same degree that Is dead In case any soeb 
issue of a descendant bo dead, leaving more remote lineal descendants, the principle 
of roprescDtatioo will apply and the remote descendants will be entitled per tttrpet 
to the share of their deceased parent. 

English Law The English law is somewhat difermt. 0nder that law 
whrre there are no children but there are more remote lineal descendants, the 
property will be divided according to the number of children of the lateetaie 
who have left descendants and divided per stirpes among their dee*esdaats 
Thus in illustration (il), the grandebndrrn woald not take per eapi’a, but the 
property would be dnided into as many shares as A. had cb lifts aad t‘e share 
of each child will be divliej ar^ong Li« Imeat des'radarU 
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Dtstvibuiion lolieie therB are vo lineal descendant'^ 

41. (S. 34). Where an intestate has left no lineal 

Rules of distnbu- ‘^^^cendants, the mles for the distribution of 
tion where intestate his property (aftoi deducting the widow’s 
descendants^ share, if he has left a widow) shall bo tlio'Jo 

contained in sections 42 to 48. 

Change* The words ‘shall be 48*’ have been substituted for the words 
"are as follows 

Th© section. Sections 43*— 48 determine the distributive share of the next of 
kin of the intestate in the absence of lineal descendants. Of course it is the 
residue after the deduction of the widow’s share that will he available for such 
distribution (S 33) and the widower is entitled to the same rights as arc enjoyed 
by the widow (S 35). 


Whore intcaiate's 42. (S. 35). If tho intestate’s fatlicr 

father living jg living, he shall succeed to tho property 

The rulo. The father stands m the same degree of kindred as the sod> but 
boeomes entitled to succeed in tbe abaenco of all lineal descendants Where 
there is no widow surviving (a), be i$ entitled to tbe whole of the property of 
the intestate to the exclusion of others (6) Indian Christians aro not at liberty 
to adhere to the Hindu law of succession, but the Hindu relations o{ a con^cri 
succeed to bis estate , whore tbe Hindu wife renounces her claim the father 
becomes entitled to the property of tbe intestate (c) under this section 

43, (S. 36). If the intestate’s father is dead, but tlio 
, intestate’s niothor is living and theie aio 
fathBr'*^dflad^but°*hia also biotheis 01 ' sistcis of tlic intcstato living, 
mother. brothers and tlioi 0 IS WO ohiJd Jning of any deceased 
and Bisters Jiving biotlioi oi sister, fcbo mother and each living 
brother or sister slmll succeed to tlio pioporty in r(jua( 
shares. 


Jllasttafion, 


A dies intcBlatc, aurvI»cJ i»y bis motlior and two hrotliors of the fuIliJond 
John and Henry, and a sister Mnr>, who la tho daugh'er of Iiis motlior t'ut not of 
hia father, 'fho mother takes one fourth, each brotlier tikes one f lurlli md Mi’), 
the aiatcr of half blood, takes one fourth 


Thd rulo Tho father, It has been acen In tho i receding section, cxeludes 
the brother nnd sister of the lateatatf, but tho mother shares with them nr I 
tho reason. It baa licen auRgosted, Is that tho mother h> mnrr)lnr mil hi take 
tbe estate to new husband (dl. Even lirothera nnJ ante's of the hilf H oJ 

aro entitled each to a aharo with tho mother (e) Mother does not. howerer. 


Sr.*S 41 relelJ). 
41 il 


|«) v4Jm*0ea r /InanJatfia’l M 466 
IllocHoroarht /Jjef' t I’ 
it) Jrti-ip r ll eltof I M '» *''' 
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iRc1u(!e a («t(p mother or a mother-inOaw, the latter U not of kindred at all to the 
Intestate [a). 

44. (S. 37). If tlio intestato’s father is dead, hut the 

Where intcai'\to*ii ^^^^stato’s motlicr is liviu^r, and if any 

father dead and his l)rothor or sistci* and the child or children of 
mother, a brother or any brother or sistcr who may have died in 
of nriy*'doc'ca8'ed t!io intostatP*s lifetime are also living, then 
brother or sistcr. the mother and each living brother or sister, 
and tho living child or children of each 
deceased brother or sister, shall he entitled to the property 
in equal shares such children (if more than one) taking in 
equal shares only the shares tthich their respective parents 
would have taken if living at tho intestate’s death. 

Illu^ti ahon. 

A, tho intestate, leaves hts mother, his brothers John and Henry, and also one 
child of a deceased sister, Ifary, and two children of George, a deceased brother 
of the half blood who was the son of his father but not of his mother. The 
mother takes one-fiftb, John and Henry each taVes one fifth, the child of Mary takes 
one fifth, and the two children of George divide tbercmaioiDg oDe*fiftb equally 
between them. 

The rule. This section differs from the preceding one by the faot that an 
issue has been left by toe deceased brother or sister of the Intestate The rule says 
that the doctrine of representation will apply la such a case and the issue of the 
deceased brother or sister will divide equally among themselves the share of their 
deceased parent thus getting per tUrpea, while the surviving brothers and sisters 
and the mother will take, per captta (6). a share each. 

45. (S. 38). If tho iiitestato’8 father is dead, but tho 

Where intestate’s intestato’s mother IS living, and the brothers 

father dead and bis and sistci's are all dead, but all or any of 
S°**'Iny°°^d‘ece«ed children who survived the 

brother or sister intestate, the mother and the child or 
children of each deceased brother or sister 
shall be entitled to the property in equal shares, such children 
(if more than one) taking in equal shares only the shares 
which their respective parents would have taken if living at 
the intestate’s death. 

Illustration. 

A, the intestate, leaves no brother or eister. but leaves his mother and one child 
of a deceased sister, Mary, and two children of a deceased brother, George The 
mother takes one*third, the child of Mary takes one third, and the children of 
George divide the remaining one-third equally between them 

(a) TiullanJ r. Rutland, 2 P. W. 216, 1 (4) See Kellway r. Keitvay, 2 P. W, 

see S 24 Bole I 344, cued under S 33. 
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The rule The section differs from the preceding one by the fact that the 
brothers and sisters of the intestate are ali dead but have left issue behind Then 
the division is to be made as stated m S 43 the mother takes her share and one 
share IS divided among the issue of each deceased brother or sister of the intestate 
Thns m Stanley V Stanley {a) the intestate left a wife a mother, and several nephew# 
and nieces the children of a deceased brother Although there was no brother or 
sister surviving still the nephews and nieces were entitled to one fourth to be 
equally divided among them the mother to one foarth and the widow to a half 

46 (S. 39) If the intestate’s father is dead, but the 

Where intestates intestate’s mother IS living, and there is 
mother^^hvins"*' and ^^^tlier brothei , nor sister, noi child of 

no brother, sister of any brother or sister of the intestate, 

nephew or nicco t[ie property shall belong to the mother. 

The rule It has been noted above ( S 43 note) that a stepmother or 
a mother in law is not entitled like the mother to claim any part of the estate 
of the intestate not being related to him (or her) by blood (Z>) 

47. (S 40.) Where the intestate has left neithei lineal 
v/bsTo iniesiato <^fiSoendant noi father, nor mother.thopio- 
basisftnoiihor'iceai peity shall be divided equally betireen his 
licsoondant nor brothers and sisters and the child oi children 
father nor mo or them as may have died befoio 

him, such ohildien (it more than one) taking in equal shaita 

only the shdies which then respective parents noiild have 
taken if living at the intestate’s death 

Change The words shall be have been substituted for the v'ord i# 
The rule It will be seen that the brother and sister are preferred to 
the grandmother (c) and to the grandfather (rf; though all are in the second 
degree of kindred The rule here Is the same as in Fnghnd Brothers and 
deceased brothers children take fwr stirjjes (e) 

48 (S 41.) Whet c the intestate has left noithoi lineal 
Where intestate descendant, nor parent, noi brother, nm 
his leftneithcrlineal «;]ster, his propoity shall h( di\ icJt d equalij 
Iroih"" among those of his lelntives a ho nu m 
norfli*»cr tli( nearest dogieo of kindt».d to iiini 

Jllnstratiant 

(i) A the Intestate hat left a grandfather and a grancimotl er "ind no 
other relative standinr In the time or a nearer degree of klodreJ to Mm Tl e> 
tc D" In the second degree will le entitle I to lie iropcrty in ejnl i‘harc< ex 
elusive of any i nele or nunl of the Intestate tinrjpt and aunts I eng onij in 
tie third degree 


(e) 

(M 


t A>V <SS 

JiuHarJ » Ha !anJ 2 P (2lf^ 
W I24'> M 


(e) 

(rl 


n Inchthra » Aonl ft 2 Vy 
I Cf! n r lAtIjn 3 Alt 
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(lO A, theintest itc has left i great-grandfather, ora greatgrandmother, and 
uncles and aunts, and no other relative standing io the same or a nearer degree of 
kindred to him All of those being in the third degree will take equal shares 

(tiO A, the intestate, left a great grandfather, an uncle and a nephew, but no 
relative standing in a nearer degree of kindred to him. All of these being in the 
third degree will take equal shares 

(it;) Ten children of one brother or sister of the intestate, and one child of 
another brother or sister of the intestate, constitute the class of relatives of the 
nearest degree of kindred to him They will each take one-eleventh of tbo property. 

Change The word '*Wbcre'’ has been substituted for the word “ir* and the 
word '* has " has been added before the word “ left " 

The rule In the absence of relations mentioned m the section the rule is 
that the nearest in blood excludes the more remote Thus (n) If the intestate has 
no nearer relation than a grandfather and an uncle, the former is preferred being 
nearer in degree {b ) , grandparents share with uncles and aunts (c) . aunts and 
nieces, uncles and nephews share equally (d) , a grandfather by the fathers side 
and a grandmother by the mothers side tako m equal shares (e) Relations 
by marriage, not being kindred, arc excluded from participation (f) It should be 
noted that there is no provision in the rule for tbo application of the doctrine of 
representation in the caso of collaterals to whom tbo section applies Thus, If an 
intestate leave an uncle and another deceased uncles son, the former excludes 
the latter (g) , so a nephew or a niece excludes tbo obildreo of a deceased 
nephew or niece (A) 

49 (S 42.) Wlieie <i distributive share in the pio- 
Children's ad ty of a persoD uho has died intestate is 
vaucements* not claimed by a child, oi any descendant of 
brought into hotch. child, of sucli peisoD, no uionoy or other 

pioperty which the intestate may, during 
his ]ife, have paid, given or settled to, oi for the advancement 
of, the child by whom or by whoso descendant the claim 
IS made shall bo taken into account in estimating such 
distributive shaie. 

Change The word ‘Is’ before the word ‘claimed” has been substituted 
for the words “shall be” 


CHAPTER III. 

SPLCIAL RULES FOR PARSI INTFSTATES. 
bfctioiis 50— sc and Schedule II contain special rules as to intestate <uci.es 
siun among Parsls and bare been taken from the Parsi Intestate Succession Act (XAl 
of 1865 ) That Act received the assent of the Governor General on 10th Aprli. 


(e) \V. 125? It Ed (/) 5ee5 43 Bote 

(I) D!e(Kberoufh r Docn I P \X . 41 (yl Bo^trt » I P V 595 

(t) L/<^dr TftncA 2 Vci.Setu2l5 A/f r Aff. I S*IL 253 j Vt . 1252 

lA tUJ 1 1 Ed. 

(r) r 9)0111 IP. \X.4I 
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1865, and was passed to define and amend the law relating to intestate succes- 
sion among the Parsis That Act being consolidated with the Succession Act 
11 , DOW repealed. Prior to tho passing of Act XXI of 18S5 the Parsis la 
the town and island of Bombay were governed by English law (a), and 
the law applicable to Parsis m the moffustl was the ascertained usage of the 
community modified by the rules of equity and good conscience (6). For the 
Object and Reasons of the Act XXI of 1865, sco Gazette of India 1865, p 219, and for 
Proceedings m Council, see pp 68, 99, 113. 154 ; and for the grounds for the parsing 
of the Act see I/aorojt, V. Jiogers (c). The Act is defective, to make it harmonious, 
it has been observed, amendments are necessary in several respects (d) The 
Schedules attached to the repealed Act now form Schedule 11 of this Act 


50, (P, I. S. A. 1). W'here a Parsi dies leaving a widu»^ 
Division of ro '“tod children, the property of which he dies 

pcrty'among^widow intestate shall he divided among the widow 
and children of children, SO that the share of each son 

shall be double the share of the widow, and 
that her shaie shall be double the share of each daughter. 

51, (P. I. S, A. 2 ). Whei’c a female Parsi dies leaving 

D.vl„on of propel, a wMowei- and children, the propoity of 

among widower and which she dies intestate shall bo diviuoti 

children of intestate amoQg t;|,Q widower and such childiOD, so 

that his share shall be double the share of each of the children. 


The rule. Where a Parei female dies intestate leaving property, real and 
personal her whole estate, on ber death, vests In her husband and children m tbc 
shares specified m the section (e). It will be noted that the son and the daugMcf 
share equally In case of succe^efou to a female under this section, whereas 1“ 
case of succession to a male, tho share of tho son is much larger than that oflbo 
iatrsVAvt 

52. (P. I. S. A. 3). When .i Parsi dies leaving childron 
hut no widow, the piopeity of which ho dies 
intestate si, all be divided ainoegst t!<e 
ofmaicintestatcwho children, SO that tho share of oncli son sh«ll 
. «« times tlio slmro of each daughter. 


leaves no widow 


53. (P. I. S, A. 4), When a foiimlc Parsi dies Jeatnig 

Di, .Sion of property cliildfcMi blit iio itldowef, Ibu piopoll) 
imonpst the children (,[ ^\hlch hllC dies, intestate shall IK’ 

who ” I'carcs^^no divided ainongst the cliiidien in eqml 
widower- slmres. 


Jthanflt r Penzhal, II D I , »r< 
P,)jne Cp * J^lfojihah 13 Dora 
1— K 920 ( Tho eomnen Uw ol 

Li»jh»d I -U lo orrlr »n »>» 

town aed iiU»d «1 Donbty) 

» D^itaihcy, 30 D 359 ; 


7 nora.L R 933 
U) 3 Dora u c R i. 97-99 
{J) I D 505.317. 

{#) PfjlorJJy KhunhtJ^el 7 Dorn L. It- 
207,212 

t/} ire 5*. 50 52 
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Tho rulo. The children of an intestate fcmalo Farsi take tho property in 
cqusl shares (a) ; but each son of an Intestato maJo ParsI under the prerlous section 
gets four times tho share of each daughter (see also 8 50). 

54. (P. I. S. A. 5). }[ aay child of n Piirsi intostafe 

D,„„o-.ofpredc- "Wow 

ceased child's share or t\ido\vcr and issno of sucli child shall 
plrt?**^amo^ne The sharo wliioh such child would Iiave 

w]dow or widower taken if living at tho intestate’s *death in 
child such manner as if such deceased child had 

died immediately after tho intestato’s death. 

Tho rule. In case of death of a child during the lifetime of a Farsi intestate, 
tho child's widow or widower and issue do not lose their right of succession to the 
estate of the Intestate but arc entitled to the share which would have devolved 
on the child if llrlng at the intestato'a death, ic, by a Cction of law he is presumed 
to have died after tho Intestate. It Is not a condition precedent to the application 
of this section that the child of tho ParsI intestato should have died leaving a widow 
(or widower) anrf Issue. Thus, where a ParsI Intestate left him surviving a widow, 
sons, daughters, children of a predeceased son and tbo widow of another predeceased 
son who bad died without issue, and a postburaous daughter was afterwards born 
to the Intestate: field, that tho childless widow of the deceased sen cf the ParsI 
Intestate was entitled to a share in the estate of the Pars! intestate, such share 
according to S 55 being a moiety of that which her husband would have taken 
if be bad survived the Parsi intestate, the other moiety of this share devolving 
on the surviving issue of the Intestate, including the posthumous daughter and the 
children of the predeceased son of tho Parsi intestate (2>) 

Widower. This term means. In this section, a widower relatively to the 
deceased wife only and without consideration of the fact or possibility of his 
remarrying, so that on remarriage be does not lose his right to a share in bis 
deceased wife s estate 'c] 

55. (P. I. S. A. 6). Where a Parsi dies leaving a 

„ , ' widow or widower, but without leaving any 

Division of property -i e ./ 

when the Intestate lineal descenaants, — 
leaves a widow or 

widower, but no liis or li 0 r father and mother, if both 

lineal descendants living, Of ono of them if the other IS dead, 

shall take one moiety of tlje property in respect of which he 
or she dies intestate, and the widow or widower shall take 
the other moiety, provided that, where both the father and 
the mother of the intestate survive him or her, the fatlier s 
share shall be double the share of the mother ; 

(0) where neither the father nor the mother of the 
intestate survives him or her, the intestate’s relatives on the 

(a) Sfiapanl f 5 Bam L. R. I («) Atancher]! rMilhjcl.lB 50b 

252 1 (c) hhangn^ PenziaK II B I,>. 

8 
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1865 and w is passed to dofinc and amend the Jaw relating to intestate succes 
slou among the Parsis That Act being consolidated with the Succession Act 
i& now repealed Prior to tbo {assing of Act XXI of 1865 the Parss m 
the town and island of Bombay wore governed by English law (a) and 
the law applicable to Parsis m the mofFusil was the ascertained usage of the 
coramimlty modified by the rules of equity and good conscience (5) For the 
Object and Reasons of the \ct XXI of 1865 see Gazette of India 1865 p 219 and for 
Proceedings m Council see pp 68 99 113 154 and for the grounds forthepa'sog 
of the Act see A^aorojt v Rogers {c) The Act is defective to mahe it barmon ous 
it has been observed amendments are necessary in several respects (d) The 
Schedules attached to the repealed Act now form Schedule 11 of this Act 


50. (P. I. S. A. 1). Wheic a Parsi dies leaving a widow 
Division of ro ind cliildien, the property of whieli Jie dies 
petty among widow intestate sliall be divided among the widow 
and children of ^.nd cliildien, SO that tlic shaie of each ‘’on 
in es ate shall be double the share of the widow, and 

tliat hei bhaie shall be double the «ihare of each daiightei 


SI. (P. I. S A. 2''. "Wheie a female Parsi dies leaving 
Division of properly a indowei and olnldren, tlie piopeitv of 
among widower and V Iiicli slie di«s intestate sliall be dividea 
children of intestate Ltnong the widowei and such childien, so 
that Ills shaie shall be double the sliaie of each of the children 


The rule Where a Parsi female dies intestate leaving property realan*^ 
personal her whole estate on her death vests in her husband and ohildrea iQ 
shares specified in the section (e) It will be noted that the son and the daughler 
share equally in case of succession to a female under this section whereas in 
case of succession to a male, the share of the son is much larger than that of the 
daughter (/) 

52. (P. I. S. A. 3) When a Paisi dies leaving children 
but no widow, the piopeity of which be dies 
am'St’ttoo'Ston Intestate shall be divided amongst the 
of male intestate who childiCD, oo that the share of each son shall 

leaves no widow times the share of each daughter 


53. (P I S. A 4). When a temale Parsi dies 

Division of properly cbildien bnt no widower, tbo piopeity 
imongst the children of whlch sho dies intestate shall ‘^0 

wh?'”]6ave's^ n*o dnitkd amoDgst the childien in equal 
widower shares 


fa) Jehansrs P<ro hal l\ B 1 »ee 
Payne 6- Co v P'njsfiah 13 Bom 
L R 920 ( The coromon Uw o1 
Eoiliod Jeld to "pph to Pan I in the 
lown and ubnd ol Bombijr) 

{i) Shapurjl V ‘Doisahhoy 30 D 359 


7 Bom L R 988 

(c) 3Bora H C R I 97-99 , 

(«/» Manehetjlv SiCilhibal I B 505 5fZ 
l«) Peilonji V Khufshtdiol 7 Bom L 
207 212 

I/) See S$. 50 52 


TUK IKDIAX SUCOrSSTON ACT, 


57 


Ss. 5^55] 


Tho rule. The children of an loteatale femato Pars! take the property In 
equal iharei (a) ; but each son of an Intestate m&Io Farsi under tho proTlous section 
gets four times the share of each daughter (sec also S 501. 


54. (P. I, S. A. 5). If any child of a Parsi intestate 
has died in his or her lifetime, the ^>idow 
or widower and issnc of such child shall 
take tho share which such child would have 
taken if living at the intestate’s -death in 
such manner ns if such deceased child had 
died immediately after tho intestate's death. 


DiTision of prede- 
ceased child ■ abaro 
of intestate's pro- 
p®rty among the 
widow or widower 
and Issue of such 
child. 


Tho rule. In esse of death of a child during the lifetime of a Parsi intestate, 
the child's widow or widower and issue do not lose their right of succession to the 
estate of tho Intestate but arc entitled to tho share which would have devolved 
on the child If living at the Intestate's dcatb.te.by a fiction of law be is presumed 
to have died after the intestate. It u not a condition precedent to the application 
of this section that the child of the Parsi Intestate should have died leaving a widow 
(or widower) and issue. Thus, where a Parsi intestate left him surviving a widow, 
SODS, daughters, children of a predeceased son and the widow of another predeceased 
son who had died without issue, and a posthumous daughter was afterwards born 
to the intestate, held, that tho childless widow of the deceased son of the Farsi 
intestato was ootltlcd to a share In the estate of the Parsi intestate, such share 
according to 8 S5 being a moiety of that which her husband would have taken 
If he had survived the Parsi intestate, tho other moiety of this share devolving 
on the surviving issue of the intestate, iucludiog the posthumous daughter and the 
children of the predeceased son of the Parsi intestate {{>} 

Widower. This term moans In this section, a Widower relatively to the 
deceased wife only and without consideration of the fact or possibility of his 
remarrying, so that on remarriage be does not lose his right to a share in bis 
deceased wife's estate (c) 


Division of property 
when the Intestate 
leaves a widow or 
widower, but no 
lineal descendants 


55. (P. I. S. A. 6). ‘Where a Parsi dies leaving a 
widow or widower, but without leaving any 
lineal descendants, — 

(a) his or her father and mother, if both 
are living, or one of them if the other is dead, 
shall take one moiety of property in respect of which he 
OP she dies intestate, and the widow or widower shall take 
the other moiety, provided that, where both the father and 
the mother of the intestate survive him or her, the father’s 
share shall bo double the share of the mother ; 


(0) whore neither the father nor the mother of the 
intestate survives him or her, the intestate’s relatives on tlie 


(a) Shapurjl j Rutlomjl, 5 B9m L. R- 
252 


I (J) Manehetjiv Milhihal, I B 506 

I (c) JehangiiT PenthoJ, II B 1,5. 
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directly or indirectly affecting tbo Hindu la'^ in those matters to which the 
provisos relate, and thug from introducing changes which the Legislature did not 
contemplate” (a) The necessity of such restrictions will become apparent from 
*4 consMciatlon of the fact that the English law has been u®ed as the basis of the 
Indian buccession Act, an Act which was intended for persons governed by a 
wholly different system of laws and the wholesale application of the sections 
of that Act to wills of Hindus will have the effect, by a sidewind as it were of 
materially altering the law by which the Hindus are governed The lestnctiocs 
imposed by the clauses in the Schedule relate to (A) properties which are not 
transferable inter vtvos i (B) right of maintenance, (Cj the creation of an interest 
unknown to Hindu law , (D) the law relating to adoption , and (E) the law relating 
to intestate succession The restrictions are di'ected against any enlargement 
of the testamentary capacftv of the Hindus by the application of the sections of 
tho Succession Act which are made applicable to their wills As a consequence 
of the restrictions, in the case of Hindus their testamentary power is regulated by 
Hindu law (i), which governs not only questions as to the estate or interest sought 
to be given by will but also all questions as to the subjet.t matter of the gift, 
tbo power of a member of a Milaksbara family to make a gift by will, or the 
capacity of a donee, or the validity of a gift to unborn persons (r) Th® result, m 
short, IS that a disposition valia under a section of the Indian Succession Act may 
bocome invalid if uado by a Hindu testator because of the^e restrictions 


2 Cl tl) Nothing herein alienated inter vivos These words declare 
that the testamentary power of a Hindu follows the right of alienation inter tuos 
The former power, therefore, 13 not unrestricted but limited b“iog fettered by res 
triotions The extent and nature of the power of disposition by a Hindu testator 
IS not a question to be determined upon any notion of public expediency or of custom 
or usage but depends on the extent of the power of alienation during life and there 
fore 13 to be decided rather by reference mainly to the principles of the Hindu 
law of gifts (d) As their Lordships of the Privy Council have observed in the fcffO'’® 
case (e) — ‘Ihe introduction of gifts by wills mto general use has followed m 
India, as it has done in other countries the conveyance of properties inter vnos, 
and even if wills are not to be regarded in all respects as gifts to take 
effect upon death, they are generally so to be regarded as to tbo property which 
they can transfer, and the persons to whom it can bo transferred ’ It should be 
romombored that it 19 not every species of property or every kind of interest that 
Is alienable during life Is also devisable by will Thus a widow governed by the 
Mayukbya School may alienate movable property during life but not by will 
Therefore, although there Is a close relation there is not complete identity 


(a) j4hngamon}ot{ V 5onjmonf 6 C 637 , 
' IOC L R 459 lee Cally Nath y 
ChurJer Nath 6 C 378, 10 C L 

(t) Sonafun v Jugguh'XinJrge 8 M I A 

neer Pe'lal) V Afaharajah Ua]enJ«r 
^ 12 M I A, 1. 37 8 

fj, Tarort v Tagore 4 B L R O C 
103 . OB.PP 9CL n 377 P C 
Sonofun V Juggirtroondree O M I A 


66 6j fleer Peileh v Iia)erJe> 
12 M 1 A 1. 9 W R P C 15. 
fVano V Hutee 9 M I A 9o 
le) 9 B L R 377 397 399 , 1 A Sopp 
Vt.1 47,63 69 See «l«o fleer Ferfaft 
V T^ojendet 12 M 1 A I, 33 9 

W R P C 15 22. Da( Motiohooy 
Atamuhal 24 1 A 93 105 . 2l D 
709 721 , ^'agaMeAmee v Cet^ 
6 M 1 A 309 ritam Koonvat » 
Jay klihen 6 \V *4 C R lOI 
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between the law of gifts inter vtioa and the law of wills (a) in other words the two 
are not exactly co*cxtensive Accordingly it would perhaps be more correct to say 
that whatever is not alienable during life 13 not dcrisable, e < 7 , the right of a rever 
sioner (&}, or properties dedicated in trust for the performance of religious trusts (c) 

3i Where the right of alienation is limited Of course where restrictions 
are placed on the right of ailenation inter vivos by Hindu law there the right of 
testamentary disposition IS also absent, as Illustrations the following may bo taken 
into consideration — 

(i) Under Mital ihara law A person governed by the Mitakshara law can 
not dispose of by will his undivided interest to coparcencry property {d), unless 
he IS the solo surviving coparcener (e), but even then the disposition will bo 
inoperative in case of birth of a posthumous son or subsequent adoption of a child (/} 
(but not so if the alienation was by gift inter vivos) Coparceners who have the 
entire ownership of the whole of coparcencry property may make a joint will (p) 
A will made with the consent of coparceners is inoperative (^) (though a gift 
infer viios Is good) Although ancestral property cannot be alienated and devised 
so as to defeat the interest of others to whom under Mitakshara law it passed by 
survivorship, yet self acquired property con be disposed of by will (i), even by a 
nuncupative will whore the Hindu Wills Act did not apply to tbo complete disin 
berision of the heir (^) 

III) Under Dayahhaga law There is no restriction on the right of alienation 
by tbo owner of property, whether ancestral or self acquired under this law whether 
by gift infer VIVOS or by will (/.) A coparcener may also dispose of bis Interest 
In the Joint family property (fi 

(ml Btridhan A woman during coverture bas absolute power of disposition 
over bis Saudaylka Strldban property (nt) (gifts from relations at the time of 
marriage) In respect of other kinds 5fri<fAan ber power of disposal Is during 


la) BalSiilfieny AsmaUe II 1 A 164 
177 , 6 A 560 570 r 

Ramchandra 7 I A 161 194, 5B 
48, 61, 62 , Seth MuhhanJ y 
Mancha 7 B 491 
Sfiam Sundti V Atfifon 15^ A 
21 A 71 , 2C W N 729, Rama 
tamly Ramaeaml 30 M 255 
(c) Blihen v Nadir 15 1 A I l5 C 
329 

Id) Villa y Yamenamma 8 M H C. R. 

6 , Lakihman y Ramchandra 5 B 
49 . 7 1 A 181 . Hralal r 2)af 
ManI 29 B 351 Lalta Praiadr 
Srt Mahadecjl 42 A 461 . 58 1 C | 
667 . 16 A L J 5^3 
(«) AojalufcAmff y Cepoo 6 M I A 
309 

(/) I'cntafjnarjyanj y Suhhama! 43 1 ■ 

A 20 39 M 107 , 32 1 C 373 . ’ 

Parmanand y Shea Charon 1 Lab 

69 . 59 I C 256 21 P L R 1921 

(•doptrd mo) , Hanmont y Bh ira I 

ffifliya 12 B 105 . \hn ihl y I 
I'/Mppa 8 M 69, B^ehoe r I 

(•errfoi 29 B SI oe opp 31 D 373 . | 

11 N 769 . 17 M L.J 60 ' 

9 


(poiihumoui too) 

(s) La^fhml y Anandi 45 A 245 

lA) Lakshml r Anandi 53 I A 12s , 
49 A 313 93 I C 566 . Dhlkhahhai 
y Punhoitam SO 0 559 96 1 C. 
42t , S«M BioTTii 1 Rcwttwms A3 M 
824, 59 1 C 691 

(0 Beer Pttitth y RajenJer 12 M 1 A 
I 39 Roa Belvanl y Ram Kithori 
25 I A 54 20A 267, 2C Vt 

N 273 Rajah Buhen t Da^a 
Miner 12 B L R P. C 430 
(MilhiU law) 

(i) Sulhoiiiar Sutoji/a 10 M 251 

(i^l Tagore Caie 9 B L. R 377 , 
Nagalufehmee r Cofoa 6 M. I A 
30V , BeerPertch y RajenJer 12 M 
1 A I Ewl »•« Btle 3 b«Jow 

(fi Nogata'ehrriee r Ccfaa 6 M LA. 
309 344 , SarfaJ y ‘Destaj, 151 A 
51 10 A 272 263 

(i») I'rniefa r t'erJa'a 2 M 333 P C. 
Sihaj r RaghunatK, 30 B 229. 

Puran 5 A. 310, Shsm w 
JarXi, ’6 I A, I . 36C 311 . I 
1 Ci:6. 137. 6 Ed. 
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coTerture Subject to her husband's consent but oq bis death her power of disposal 
becomes absolute (a). 

(it ) Testamentari/ poicer of a tcoman succeeding to a male. Except in the Bombay 
Presidency, a woman who succeeds to property as heir whether to a male or to & 
female has DO power of disposition over such property, whether movable or immor 
able Thus, a widow (b), a mother (c), or a daughter (rf), tates only a restricted 
estate In the Bombay Presidency a woman, other than a widow, molber, 
daughter }a~laxr,or widow of a Crotraja Saptnda, inheriting property fTOtosasJe 
or female, has absolute power of dealing with it (e) Paternal grandmother inherit 
ing from her maiden grand daughter takes an absolute interest in such property I/) 
Among the Jamas a sonlcss widow of a Saorcgi Agartcaila takes an absolute 
interest in the self acquired property of her huslmnd (g) , in case of sncestral 
property she takes only a limited interest (k). 

(v) Ttstamentarg poicer in respect of motabte*. A father under JJitslshara 
law may dispose of a small portion of ancestral movables by way of gift but not 
br Will (i) As to the right of alienation by a widow over movable property inherit 
ed by her, according to Mithila School her right of disposal by an act infer nros 01 
Is absolute but not by will(f). nor is she allowed dispose of by wiH acecrdiog 
to Dayabhsga (1), or m ifadras (m), or m Bombay (») under ifitalsbara law. 
or according to Benares School (o), or under the Sfayukba Jaw (p), unless a poT'tr 
WAS given to her by h<»r husband (g), though it was recognised in earlier esses (r) 

(ii) Impartible estates The owner of an impartible estate may under *6^*®*° 
circumstances and m the absence of a custom to the contrary alienate it by will 
Inalienability does not follow from impartibility (s). 


(a) Bfiau T Regfimalh, 30 B 229 . 
Salemma v Lutehmana, 21 M l(X) . 

InJat v. Janki$ 5 I A I. 15 , 
I C. L R 327 , Ken^afa r f^en^a/a, 
> M 2dl.286 

(fcl Moniramr Kerri/ 7 1 A 115 154, 
5 C. 776 789, 79D ; Kcrj^ajra/rira t 
I’^enkiataramanayamma 29 I A 156 , 
25 M 678 , 4 Bon L R 657 . 7 
C. W N 1 , Guwnath y Knshnaji, 
A B 462 

(c) Km^Aui^ana'aj v Percalt, 32 B 26 , 
9 Bom L. B 1187 . V 

tfssjr, 9C 725 , 12 CL R 460 
Pocj-ndta \ Hemansirif, 36 C 75 , 
12 C W N 1002. 

((fl Chotavlal v Cfiurno, 6 1 A 15 , 
4C744 

(e) Saiffanr v Boji Rao, 47 I A 213 , 
43 C ’0 , Pilhefpa r Satilrl, 34 B 
510. 12 Bom L R 487 ftJ.ujW ; 
Rlndahel T Anechar^a 15 B 2C6 
. MadhaCTitn v ©afe, 21 B 
739 faifce greadnteee) Tieretjen 
H.odu Uw. 502 6 3 Ed 
Genjftl r IQal JaJai 24 D 192 , 

J Ban L. ft 574 fold m Neras/en 
X M'amaf 46 B l7, 23 Bom 
L R S'"? (widow of a ffpinda 
inhetiUsg from a !?«*)«) 

(g) Sbto Sngh r Da^ho 5 | A 87. 110 . 


J A. 655, Namaib r litandil, 27 C 
379 

(6) 5AimtAuv Ca^an 16 A 379. 

(i) i’airoliiai v BAogsonf. 39 B 593. 
3i I C 260 . S^Haraw f 
Rcmarrma 43 M «4 59 J C 681 . 
Paira v Snniceta AO 
1 C IIB Hmda Law 4^ 

6 Ed 

(f) BiwJunv Lvefim!. 10 C 392 
ik) Chamanlalx Ganuh 25 B 5.53 
(/) Dutge T. Chmiamoni, 31 C, 214 • 
8 C \V. N M , Thahot Deyhu * 
Bo\uk. H M I A 139, 175 , 10 « 

(m) A'aiojimAa v Pen^aladri, 8 
Pen^anna v Ilatai'mfiam, 44 » 

(n) Pandfiannath v GocinJ. 32 B 59. 

9Bon L R 130S , A 

(o) BhugvanJeen v Myna, MM * 

437 . 9\V R.P C23 , 

Ip) CAomanlal v Ganeih, 28 B ' 

6 Bom L R 460 

(q) J^refilal% RetUal. 21 B 170 

(r) BAiJpfrafAiia/ v Kchnujuat, , 

2«5 297, •Damodarr '^rr.ona"*» 

7 B 155. 163 Trevelraa 

Law 507.8 3rd Ed , . 

(.) T 0>urf of tf oit 26 • 

83, 22 M 393 




G8 


ailE INDIAN SUCCESSION ACT. 


[SOH III 


the defeasance of a prior absolute estate ooDtiugentl/ upon the happen ag 
of a future event (a) Property may bo bequeathed by will to an infant or id:ot 
or a person otherwise disqualified from inheriting because of personal disability (b) 
No person can take advantage of hia own wrong a murderer cannot claim to succeed 
to his murdered father (e) 


5 The test The test to be applied for determining the validity of a parti 
cular disposition is thus laid down by the Privy Council Whatever may have 
formerly been considered the state of that (Hindu) law as to the testamentary 
power of Hiodus over their properly that power has now long been recogn sed 
and must be considered as completely established This being so we are to say 
whether there is anything against public convenience anything generally miaohiev 
ous or anything against the general principles of Hindu law in allowing a teata 
tor to give property whether by way of remainder or by way of executory interest 
upon an event which is to happen, if at all immediately on the close of a lif^ 
in being Their Lordships think there is not that there would be great general 
inconvenience and public mischief in denying such power and that it is their 
duty to advise Her Majesty that such a power does exist (d) One restriction 
however, still continues to be imposed on the testamentary power of Hindus iir 
on the power to perpetuate the legal course of succession to the property of a 
testator (e) 

6 The right of adoption Only the widow is entitled to adopt under 

Hindu law. Power given by a testator to the executors to take a boy In adoption 
18 invalid (/) A Hindu adopting a son does not deprive himself of any po^*^ 
be may have of disposing of his property by will There is no implied contract 
arising out of adoption not to make a will Inalienability does not follow from 
adoption A bequest to a son falsely designated as ourasa or natural born does 
not invalidate the gift to the designated person (p) Alienation by a widow prior 
to adoption if made for legal necessity or with the consent of the next reversioners 
13 binding on the adopted son [h) but if not made on account legal necessity of 
with the consent reversioners it is valid only upto the date adoption unless the clal® 
of the adopted son becomes barred by limitation 0 } The rights of an adopts 
son arise after adoption Ha is not to be regarded as a posthumous son (y) ° 


(a) Ktsfoiomom v Nattndto (6 C 305 
392 Taro^ejiuf v Soshl 10 I A 
51 9 C 952 LqU v 24 

I A 76 , 24 C 834 850 ScQtjte 
money v DenohunJoo 9 M I A 
123 Tagore Case 9 B L R 377 
Bhoobun v Hurrsh 5 1 A 138 
4 C, 23 Bissor\aulh v Bart^a 12 M 
1 A 41 9 W R P C I Lakshmi 

r( rayana v l^aUlammal 34 M 250 
il I C J67 

ril hKldeh V If corner Maishsll 357 2 

^ H«r 370 

JeJ Vedanayaga v Vedammal 27 M 
59J 

(J) . r Q » 


2BLROCiJl Tagore CtK 

9 B L R 377 Puma Shashi f 
Kaldhan 38 C 603 , . 

(/) Amrlo V Surnormye 27 i A I 
27 C 996 on Bpp item 25 C e62 
2 C W N 389 24 C 589 1 C 

W N 315 . . A 

(g) i^en^aCa v Courl of 

83 22M3t>3 3CWN415 
(A) Lat^shmantt v Lakshmi 4M 
Anlal , DalMI 19 B 36 
Narayany Balajl 190 6^ 

(0 Lok.hmyy v RydhclA " 
Ramkrishna v Trlparahal 33 
I 1 C 647 yaldyenalha y SaiM^^ 
4T M 75 42 ] 

Sakharam v Thama 5 1 B 

1071 C 265 t A 169 

(fi Bamundoss v Tarinee 7 M » 
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1 y IT <• **ll> **>» r»|iral rj*r4i*n r'f Ih* uliplfj *00 

lh»t » uTiiirf rf ih* frma** P® ****>••*• •*' J*"® maintenance 

l» llndlrp cn Ihe ^irrlfd *en »niJ *t>fh a di»jcr*nj''*i In fitnor of iTe widow I» 
Ffod tfli An Bcrrrnfnl howaTer Wtwern He w,dow aJoflirc anf the calural 
futT rr of t^e adrptrd eon i« not I Ind ne on ihe adopted •'^n (b) althouRh In eome 

cae*"* It h»« teen h^M ll*idlnc(f} 

A dorumrnt not harlrc anj- tei^al rHecl at a wi]| naf mnfer a ratid authority 
to adort If dulp rrf:Ulered (</) 

7. Intcitato Bucccsston The law at rr/rardi inle«Ule lucctfilon It left 
untouched Tj’ the Hindu Willi \et bucee«ilcn to the the property of an Inteslat* 
thrirforc It f^orerned hp hit pertonal law 

8 Clhuao A Marriage ^ee 8 27 IVotIio note II nnfe 

58. {!) (S 331). 'lilt* protisions of tills Pirt sbdll not 
n|ipit to (t-Sl'tincntnn sncco«3ion to tho pro- 
General applici. pi.ri\ of ntu Mtili'iiiimndan nor, site ns pro- 
Miltd liv htctionoe, to tistniiiont ir) succes- 
sion to tlio propi rlt of nil)* llimlti Huddliist, Sikli or Jnitm; 
nor simll tin;. ''rpJ.' inndu bofoni tlio first day 

of Jnnufiry, iSOo. 

(2) (S. 2.) Sa\o ns pro\ide<l in sub stclion (I) or b} 
any other law for the time being in force, the proMsions 
of tins Part slmll constitute llie law of Prilish India appli- 
cable to all cn«cs <if t( hlaintntar) succession 

1 . Change Cf 8 331 cited under S 4. 

2 Sub section T The provlalona of tbia Ffirt dealing with tha lubstaDtiro 
law of willi haro no application (I) to tbe willi of Alubommadans (2) to tho 
willi of Hindus etc , laTC as provided In S. 57 and (3) to willa made before January I, 
18CC Tho exclusion of wills of ifuhammadans and of wills made before 1st 
January, 1866 U absolute but In respect of wills Hindus etc the application of tbe 
provisions of this Part as set out In Schedule HI is qualified in tho manner set out 
In S 57, they apply to wills and codicils made ofter Ist September 1870 
under clause (a) within the limits ond territories mentioned In that clause under 
clause (b) to wills wherever made disposing of Immovable property situate with 
in those teiTitories or limits and under clause (c) to wills of all Hindus wherever 
made after 1st January 1927 

3 Sub section 2 It formed 8 2 of the Act of 1665 It has been cons, 
trued to mean that tbe Aot Is of universal application In cases of testamentary 


(a) Lakifimt v Subramanya 12 M 490 
fold IQ Naiayantaml y Hamatarnl, 
14 M. 172 Baiava y Lln^aAgauJa 
19 B 428, 5«e Qanapotl v baolltl 
21 M 10 

(5) JagennaJha v Papamma 16 M 400 


loling HAaiba V Indar 16 C 556 
(c) I'hhalafihlv Saiaramlen 27 M 577, 
Paojl V Lak^hmlbat II 6 391 
(J) Kondapalli y Mandapako A 

305 23 A L J 799 
38 , 49 M L J 247 
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and intestate succession unless a persoo claiming to be excepted can show that 
by this or some other Act, ho was apocifically excepted from its proTislons fa) 
The entire Act of 1865 was applicable to those to whom it extended and no part of 
it to those to whom it did not extend (6). Now, however, different parts of the 
Act are applicable to different classes (c). 

4. The Lew of British Indie This clause shows that the court is no 
longer to look at what was the Enehah law. but that subject to the exception 
in this section, must look to the Act itself and to the Act alone for the law of 
British India applicable to cases of testatncntary and intestate succession Fur- 
tber, the statement, that the law contained in the Act shall constitute the law of 
the country applioable to all cases of succession, operates as a repeal of the 
previously existing law just as completely and effectually as if it has been expressly 
repealed (d) A Hindu convert to Christianity is governed by this Act (e) 

5. Testamentary succession. The purpose of the Succession Act being 
to amend and deSno the rules of law applicable to intestate and testamentary 
succession (Preamble, Act X of 1865), the Act does not affect the rights of 
coparcenership as between those to wbotn it applies It is with the devolution of 
rights on intestacy tliat the Act deals , it does not purport to enlarge the category 
of heritable property (/) The Act is confined to cases of intestate and testamentary 
succession Thus, the definitions of the words "minor’ and "minority" (S Ss) 
do not apply to cases of contracts {g). 

CHAPTER II. 


OF wills and codicils 

PeMons oapabsie 59. (S. 46). JEvery person of sonad 

of making Wills ‘ mind not being a minor may dispose of hi3 
property by will. 

Explanation 1 . — A married woman may dispose by will 
of any propery wliicb she could alienate by her own act during 
ber life. 

Explanation 2 . — Persons wlio are deaf or dumb or blind 
are not thereby incapacitated for making a will if they are able 
to know what they do by it. 


Explanation 8 . — person who is ordinarily insane may 
make a will during an interval in which be is of sound mind. 

Explanation 4. — iN’o person can make a will while _ ho is 
in such a state of mind, whether arising from intoxication or 


(a) 'Dagrei 


(M 


(c) 


PacetH, 19 B 783 For 

.4 .... ... <; % n«t. 


R- 423 , 427 a 

It) Nepen v Slllkaniha 15 C W N I5“. 
(/I Ftaneh V Calrt. P 

i») Sulfan Y Smyth, 12 B L R* 358. 
21 W. R 221 
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from illrif’f'; or from nnr otlifT cm''', tint ho (lo"'? not 
Inow wlnt ho i** doinp 

(i*) A c*n r*ff» wh«l It pcJre on In tiia lrn*'J •!? «<■ (th’-ouffn'od, and cm 
aniwrr fin ll*r but hi* ret aconfcl^nl i n'*rfiiard re a« to the raturr 

cf hit r* *t)e rertoni «ho are of Vtndrrd to hln rr In whete fircnr It 

«roa)d I c rroprr tbil be tbrald ntbe hit will A canrnt na\c a ralid will 

<m) a erc'titrt an Intlranint furr rtlrt; to l>e bit will, but be doei cot 
tndfritand thenitura of the Initrunml nor the f'lrcl cf Jt« fToTliloni Thla 
inttrument It rot a ralid w|lL 

(nil A beice Tcrr freble and debilitated butcaralle of cxereliinc ajudemeot 
at to the rroprr nade of i tpotlnc of hit rroi'crt)’. tsakra a will Thli la a 
ralld will 

t. Change The word* * and not * bate been chanRed to •‘not beirg** before 
the word nloor In the aectlon The wetda A reraon' In Exp 3 bare been 
ajbitituted for the word and tbe word **Jntoxieatli)o ’ for * druckeontsa” 

Id Ftp. 4 

2 The acetton Tbe leetion rclatea ocljr to wllli gorerord b; tb» Socccitlon 
Act aod therefore bat no appli ntlon to willa In rc'pret of norable property of 
a pertoa dofflieited abroad <S 3) It atatea that a will to be ralid tbe teitator nuit 
not be a tninor and be rautt alio poax*** «bat la called tbe teitamentarr capaeitjr, 
which neaoi tbat the teitator nuitbare a meiner> to recall tbe acrcral penoaa 
who nar be rtting objeeti of hit bounty and an underitandlng to comprehend their 
relatlonihip to bimielf and their clalmt upon bim Tbli li wbat is meant bp 
the worda *aotjnd mioJ or a sound disposing mind* (n) It decs cot mean 'a 
perfectly balanced nlad but ciTect i« sire*i to tbe cxprcision of the true mind 
of tbe testator and that inrolves a consideration of wbat Is tbe amount and 
quantltf of intellect which is requisite to constitute testameatarp capacity 
It is a question of degree to be eolrcd in each particular case in refcronco to 
the partienlar will in question Eccentricity must be disregarded for that docs 
not Imply testamentary Incapacity <3) Dlrergeoco from the ordinary typo may 
be erpeclcd la taatc ctrff Tbe tett wbtcb Is asuallr applied Is TFas fie aiad 
labouring a under a delusion (c) ? 

3 Every person Tbe wilt must be the expression of tbo testamentary 
IntcnttOD of one person (d) ScTCral persona may combine to make their testa 
mentary dispositions Jointly Such dlaposltiona faowerer are regarded as tbe act 
of each indlTldual testator and probate ma> bo granted on tbo death of tbe 
first of the two or more makers of a Joint will (e) In tbe absence of an agreement 
to tbe contrary (/) 


(a) ll^colmcr r Delif I Lth 173 179* 
tee poit notes 3 & 4 

(i) Hopev Camphelt 1699 A C I 14 
PtHlInglon r Qrai/ 1699 A C 401 
IVarlng v IVarlng 6 Moo P C C 
341 79 R R 73 

(c) Boughton V /Cnlgfif 3 P & D 64 
See below n 5 6c n 14 
<J) Hohon Y Blackium. I Add 274 


(«) Re P oztl Smyth 1898 P 7, lee W 
6 12 Ed 

(/) Stone Y f/oiklns 1905 P 194 cited 
in A/ naksht v P7jBian/Aa 33 M 
4D6 20 M L j 339 , (1910) M 

W N 48 • which again it followed 
in Jethahhat r PanhoUam 23 Bon 
L R,393 61 1 C 400 
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4 Sound mind In order to constitato a Bound disposing mind a testator 
must not only be able to understand that he is by his will giving the whole of 
fais property to one object of bia regard but must also have the capacity to 
comprehend the nature of his property and the nature of the claims of others 
whom by his will he is excluding from participation In his property Therefore it 
implies the capacity of recollecting who the relations are whom he is exclud ng 
of understanding their claims upon bis regard and bounty and of deliberately 
forming an intelligent purpose of excluding them from any share of his property (o) 
He must not only be cognisant of the contents of the will but be m a posH>on 
to exercise and must m fact exercise thought judgment and reflection lespectiog 
the Act he is doing (h) A man may act foolishly and even heartlessly (a 
making his will) if ho acts with full comprehension of what be is doing tbeCcuct 
will uot interfere in the exerc se of his volition (c) 


8 What constitutes sound disposing mind It has been held that the 
existence of hare consciousnes is not enough (d) There must be volition and inteU 
gent Gomprohen'iion (e) A capacity to understand a question and give a ••ational 
answer to such a question docs not make a person of Buch sound mmd as to eo 
able him to make a will for all purposes whatsoever (/) Mere capacity to sign a 
will IS not enough but the testator must be able to understand bis position to appre 
mate bis property and to form a judgment with respect to the parties whom he 
chooses to benefit by his will after his death (p) It is not uecessary however to ^9 
lo possess on of full pbys cal Vigour (fe) Sound d sposing tmnd therefore means & 
mind of natural capacity not unduly impaired by old age enfeebled by lllnees or 
tainted by morbid tnflucoce (t) The presence of monomania or insane delusions 0) 
or an attack of epileptic fits (A) does not noceasanly affect the will A man mar 
be capable of transacting business of a complicated and Important kind invclviog 
the exercise of considerable powers of intellect and yet be subject to delusions soas to 
unfit him to make a will U) Contractual capacity does not establish testamoctary 
capacity (m) 


6 TeUamentary capacity la a relative thing The question tn be 
determined is not whether the testator bad full capacity for will making 


(a) Harmod v 'doktr 3 Moo P C 292 
2^^ c ted W Womtih v HojAmon 
21 C 279 and in L fa v Btfoj 41 
C L J 300 „ ^ 

ii) D‘tftiur V Cra/f 3 Moo P C 136 
fdatl ha V Shh e i P & D 6^ 
N mierumall v Paiumarlj 28 I C 
959 (Holibuty c led) 

le) Mollhal V Jamuflet 29 C \V N 
43 80 i C 777 P C , , ^ 

IJ] MafomeJ v Dam Janbal 22 B 

\7 P C 

(A S« note* (2» (4 Woomuh y Rath 
iTion/ 21 C 279 306 307 on spp 
21 C 824 2 C W N 321 
y BhJhu 721 C 88 . 

I A AfowA y Tiif'cll 2 Hae 84 122 

' «fnt)h V PoiArioo/ 2i C 2/9 
/ojPfiA y 72 I C 83 

'A Sefton y //opwad IF be ? 379 


Sasll V Apsar 19 C W N 826 
SuretiJra v Ran{ 47 C 1043 
Worf,»h V Ras}mon 21 C 279 
29 1 “-3 Haianod y Stak^f 3 Moo P 
C 282 290 Lila v Sljoy 41 C 
L J 300 

(A) Sa)J Mv Ibai Jill 221 A 171 
23 C \ 

(0 Smith V Tehhil 1 P & D 393 

(I) lb d Smee V Smee 5 P D 84 

•Qaa^j V QooJJelhm L R 5 Q B 
3*9 Seen 15 below , _ 

(4) \falloppa V TtpaOa 32 Bom 1. H 
1219 I2&I C 545 

(f> ’■mee » Smee 5 P D 84 Baushlon 
> AntgAl 3 P A D 64 /hpey 
iampbell I699 A C I , „ 
(*n) AfoOotseh v Shapaell lOBom L It 
1004 
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whether be had the capacity to make the disputed will in question (a) Thus, a 
person sufTcrmg fro-n a paralytlo affliction and therefore not in one sense in his 
“full senses ’ might be capable of making a will of a simple character, although not 
fit to originate and to comprehend all tbo details of a complicated one (b) 

7. Will prepared by another according to testator's directions, 
A much lower degree of capacity is sulScIent for tbo validity of such a will 
Where a testator is of sound disposing mind when he gives instructions for a 
will, but at the time of signature accepts the instrument drawn in pursuance thereof, 
even though not able to follow its provisions then, slight proof of knowledge and 
approval will suffice to validate the will (c) A will prepared according to iostruc 
tions IS valid though at tbo time of execution the testator merely recollects having 
given instructions but believes the will he is executing to be in accordance with 
them (d) It would be even sufficient if it is proved that the testator had approved 
of tbo will although there might be no direct evidence as to his giving any instruct* 
ions (e). 

8 Minor The will of a minor is a nullity (/) Minority for the purpose 
of testamentary capacity extends to the ago of 18, unless a guardian has been 
appointed when minority cases at 21 (see S 2e) It has been laid down that a 
Hindu minor, though not governed by the Hindu Wills Act, cannot yet make a will 
unless he has attained the age of majority for making a will as deteroiioed by the 
Indian Majority Act (p) Under English law minority ceases at 21 Privileged 
wills can be made if tbo testiitor has completed the age of 18 (S $5) Onus 
lies on the party propounding a will to prove, tnler aha, tbot the testator was 
not a minor at the time it was executed (It) 


9 Explanation I In Eogland before the Mamed Womens Property Act, 
1882, (45 &, 46 Vict c 76) , a married woman could not make a will except under cer- 
tain circumstances That Act rsmoved her disability and conferred on her a general 
disposing po ver by will and otherwise The subsequent Act of 1893 (56 & 57 Vict c 63), 
removed the last vestiges of restrictions on her testamentary incapacity. In res 
pect of Hindu women the Explanation has no application, for their testamentary 
capacity is regulated by and depeods on their power of alienation under Hindu 
law (i) Act III of 1874 declares that the earnings of named women are to be 
their separate property but the Act does not apply to Hindus, Muhammadans 
Buddhists Sikhs and Jaloas A married woman of whose person and property a 


(g) SaradinJti v SuJhlf 50 C 100 35 

C L J 569 

(J) SajtdM V IbadAII 22 I A 171 , 
23 C. 1 . ll'omesh v 21 

C 279, 294 , ciiita Damtll v 
CofjfeW, I Rob 51 

(c) Suill V Apsari. 20 C L J 501 , 
19 C W N 826, Namherumal r 
Pasumatty, 28 1 C 959 , Kiuum r 
Satlshendra 13 C W N 1128, 
3 1 C- 787 . Saradirda x Sudhir, 
50 C 100 . 35 CL J 569 
(</) ParJ^er v Felgale, 0 P D 171 , 
Perera x Penra, J90f A C 354 . 

10 


fold in Jotal V Bis)esar, 39 C 245, 
256 . If'cwfffierr Daly, 1 L.K 173 
(«) Sofkfinlfia V Proiannamoyl 27 C 
W N 797 P C , See S 61 oole. 

(/) KendapalU x d^tandapolia, 52 I A 
305 , Jasennatha x Kunja, 46 I A. 
432 . 26 C W N. 374 fold 
(g) Krtthnamachaiiar x Knshnamachatiat, 
38 M 166, Hardvari x Com/, 33 
A 525 

(A) fiajlndar x Remjoval, 5 Lab 263 , 
Bhegtrathbel x Putianalh, 7 Bon 
U R 92 fold 

(I) See Sebed 111 cL (f) gold (2J. 
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guardian has been appointed and who has not attained tho age of 21 years is a 
minor (a). 


10 Explanation 2 A person who la from birth deaf and dumb Is presumed 
to be an idiot and therefore incapable of making a will (b), but tbo presumption may 
bo rebutted and the person shown to have capacity to understand what is written 
down (c) Thus, whore a testator, though deaf and dumb, communicates his testa 
mentary instructions by signs and motions and in conformity with such instruo 
tions a will IS duly prepared and executed by the testator tho will is good, but 
an affidavit stating the nature of the signs dnd motions by which the instructions 
were communicated might be demanded by the court (d) One not born deaf and 
dumb, can make a will in writing with his own hand, or if he cannot write * then 
he is in the same case as those which be both deaf and dumb by nature, te, if be 
have urderstanding he may make his testament by signs otherwise not at all (c) 
Persons who can speak and cannot hear or those who arc speechless only and 
not void of hearing may make tbcir wills themselves m writing or by signs if they 
are unable to write (/) Where a testatrix became incapable of reading or writ 
ing owing to an apoplectic stroke and only assented by nods of her head and 
several pressures of her hand in answer to questions put to her by the person 
drawing up her will and the testatrix put her mark with i pen instead of ber signa 
ture, held, if tho court was satisfied that the will was in accordance with the 
wishes of the testatrix it was good (< 7 ) 

11. Blind persons As a blind person cannot see and therefore cannot read 
what 13 written down for him the court must bo satisfied as to the clear know 
ledge and approval of such a person of tbo contents of tho will, though it is 
necessary to show that tho identical paper which the testator executed as his will 
was read over to the blind man (h) 

12 Explanation 3 Tho expression unsound mind is not to be understood 
In a medical sense It is a legal expression and denotes an incapacity to manage 
ono s affairs It answers to tho old legal term, non coTTipos mentis, which is equi 
valent to *no sound memorio (0 The words comprehend (1) imbecility or idiocy 
whether congenital or arising from oM age and ( 2 ) lunacy or mental alienulion 
resulting from disease (.j) The former kind of unsoundness of mind comprises 
cases arising from want of intelligence occasioned by defective organisation or by 
supervening physical infirmity or tb© decay of advancing age, as distinguished 
from mental deraugoment (A' 

13 Insanity Insanity was formerly divided Into two kinds ( 1 ) total and 
(2) partial, or as it came to be called later, monomania (1) But this distinction 


‘Pe Miranda 28 C W N 527 , 61 
I C 1008 

\V. 12, II Ed . J 23 
j 53 

Chfihn 2 Sw. & Tr 461 . 31 
L J P 171 HeGealc. 3 Sw & Tr 
431 . 33 L ) P 125 
\V 12 13 II Ed 
I \V. 13 II Ed 

/ie HoUam 108 L T 732 , ice 
Ryan r Hjan 7 C. W N ecu 
f^ncham r CJvatJt 3 Cud. 63 , od 


ipp 4 Moo P C 193 , 100 
V 7'homas 6 Moo P C 157 
j4r/ord I Sw & Tf 5-10 W 13 
14, II Ed J 53 4 7 Cd 

(0 Co Liii 246 (b) 
y) /?e ConaiJI 7 B 15 „ e « n 

(i^l Banh V Goodftlhv L R 5 Q U 

549, 566 , . , , 

(/) Clerk I Add. 279 3 Add 

79 . Waring v » aring 6 
P C 341 






fail »rrr T^»* hfwftff, r*>*f r»ar-i lhal t^ip n?n(J 

j* »f I'' t«V<* ln<* aT :i"t all r-ni^'ra!t''“« nf*f*»iry |o 
Iti** TTfj*r rrnAi-s <f a a»in ^ jI la a Ij^el Ic* « ~i* cf»In« rn r I aTfcUrj: l!« 
CfTfral fi'olt p* ar d r't fr»failri: In ffcard In any piriicolir iPsla'-pnUry 
dnin llPi a t»rf n <* '•a rtl hii iMla-i^rlary caraptly i^) Unl whpre 

l’pln»»rf c« en l» «it’j irpird to t^rio-a wculd Ihp nitnral oti^dt cf 
IIjp iniator'a I unlr Ih^n * »ni nad<* rfotlnc I'j" ptripnca of aoch deljalon 
a«Jll Inralid (p) **pfr wrsVrPH ef nlrd <!op« ml condltulp ur**nndppn of 
n rd A lunate *ll*iin tS'* ntanlrif of Act XXV ef I«*s (Admlnlalrallon of 
} •lain of Lnnallet), nnit t' tneapibl<' of n%nai;hi; hli oirn a'falra sed noit 
aUo I p of un»oanJ m-d irf) 

14 Delusion The (]up<tinn of Icaanity If a nlrcd one rsitl7 within the 

rarce of eonnen oha^rratl n anl partly witlln the raPRe of apcclal medical 
etpericnce (p) A nlll rrcnplpd by intane dp*t tlen or dplorlora esUtInR la the 
nind of a tri*ator and IrrutnelrR hit will, therphy Indu’inR bln to make a 
dlfpeiitlcn which he wculdnothtre made If he had bprn of found mind, cannot 
ftand (/) A man ray I'C lald In te under a dplufion, when be only labours 
under a t*'Ifiake and a belief In faeta whie*i no rational f^rien would hnre Lellered 
A rnrrlld or ln«ane df!u»lon rnraina a t'erilnncicu* odhprenre to tome delnilee 
Idea la eproiUlon to the efli^nc** of In fnlaity (y). The only delualon 

w| leb yroTPa irimity are Inane delations In orler In eonttituie an lotano delutlon, 
it mLit Le shewn, not only that the belief in It trai unfounded but that It waa to 
deiltute of foundation that no one except on io«nn» p^tfon eculd hare entertained 
It (h) The delation must b* such at to Inlltience the teatatora dceiiloa na to 
(bedltposal of fall property anddiiturb theexercUe of the faculties neceiiary for 
fueh an act li) A lunatic, it fboald le noted mn> hare capacity to execute a 
will but not to execute a deed (jl 

15 Lucid interval The will of a lunotio made during insanity la TOid (H) 
But eren In the caic of a perfon found b) Innufsitlon to be a lunatic, hia will, 
if made during a lucid Intcrral, will be good. le. ilat the time of its execution 
the testator was of sound mind, memor And understanding (f) There must, 
tliercfore. be an latermisslon of the disorder ot the time of execution of the 
will Genera] Inianity does not affect a will, for until proof of habitual Insanity 
if giren tho presumption is that the party was rational but where h&bitual 
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(«f) 
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insanity IS established then the parly alleging a lucid interval must prove it (o) 
Where the testator la proved to have been insane before the execution of the 
wilf the burden iies on the propounder to shew that it was made duneg a 
a lucid interval (6) , so also where a lunatio is found by inquisition The 
probabilities m favour of a lucid interval are infinitely stronger m case of deliriuni 
than m case of permanent proper insamt} and the difficulty of proving a lucid 
interval is less, in the same exact proportion in the former, than in the latter 
case (c) The making of a rational will affords some evidence of its execution 
during a lucid interval (d) Where insanity has been proved to have axisted the 
court should proceed with caution for the lucid interval may be in outward 
appearance only (e) The court should rely on facts proved by evidence to 
establish a luoid interval arid not on the judgment of others if) Lucid interval 
does not mean that a person tvould be restored to the same intellectual or 
mental estate which he enjoyed before the attack of the malady (ff) On tfio 
other hand, The lucid interval must be a substantial though temporary recoverj 
a mere cessation of the violent symptoms is not enough there must be restoration 
of the mind sufficient to enable the party soundly to judge of the act {h) 


16. Presunaptlon of insanity In the absence of any evidence to the 
contrary the testator will be presumed to be sane (i) This view however has 
not gone unohallonged (j) Thus, Jenkins J observes ‘ There is no presuroptioo in 
law m favour of soundness ofmiud and the court m each case on the evidence 
given by both aides ought not to affirm that a document is the will of a competent 
test'itor unless it believes that it really is so (k) But the learned judge st the 
same time add«, Very slight proof of the testators mentdl capacitj is ordinarily 
necessary where proof of the factum is regular ’ The presumption m favour 
of sanitj it has been pointed out in another case arises only in non contentious 
cases where it is sufficient to prove execution and rely upon the presumption 
of capacitj (/J This greatly whittles down the value of the presumption 


17 Explanation Intoxication A will of a person so drunk that he is 
deprived of the use of his rcTson and understanding cannot stand {m) But the 
will of a mad man who was addicted to liquor and under its influence talked 
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«'’■! I'lurrl Jiki- » r-s-l r»n »*• k»H I** p-'-iJlol \Nb»rp Ififr* wai no 
fTi-’frc'' In Iri f»l* I'll Ik** <'f • r-*»» 1 of hililt wai nnl 

rot t Wr ••j'lllil h*w*« net cf icorJ nlnJ wh»fl 

I « 1 Irirtufiirc I'-e lr»rf*t o' riffo! re !'• will lfi*“ will waiR'^d 

rti’rr-f ff riiirllt Uni dttpUfeJ ]j rrr" aerlnui 

lllrr** -nJ of 1 ^' 

18 llinpss llUft* Mfot In ll»e!f •ij'''fUnt In lnT*lidaJ» a will nnlrti ll 
Impiri if'e r-ind In in h At-arr**! a* to d'^iflre tSe ftf*»lirl nf the power of 
t.ri('rr»tiniiT K the rilure an! Of rif'jtjenr.-i of the act he U dclrclri Imrilred 
fhy»?'-iRi TIC urdue Inpem***"! rat-sljtl- anictim drei oni rfceiiarily Inpilf 
nenlil pnwrr« to »oeh an r*l*Rt ai to terdT a fefi n l-ci^inpof cxecLlinjr 
a win of a ilmplt el araclrr ('ll 

ID In extremis. Tb" r^tirt •! !«• rircfnl to aep that the Je-iloui 
TPTnii lioPi rf Ihe Isw r» t» the jtcof of acti cf ppr<oni done Inrx'rrni* are 
fully eo"7rl eJ With (r) In » ic*i c»tr* the cot ft U h i nd t •> ictullnl** wilh rare and 
caution lliP PTitl' rpe t» tn I'-e (p»1atcf*« tutanmiary pnrseilr when he U aald to 
harp ptepuled the will The op*" "*> etpp-ta to conr<lfn-r I* enlltlcd to little 
repar ! ur'cn I If ported typo dreniena foopdeJ on f*pl» which warnnl them 
Thua the TrlTj- C..«ppn nlnutoly ctanlnej the ptidfreeand cren the hour of 
I'pratt re, «i iroparun In T|ew o' tl e teatntor’a falllni: health, and held that the 
onua of prorlnc that w} m the wilt wa» ciecutrd the tp«tater wia col too esbauited 
and III fir a t»»tarentapy act wai not i a harped (nl 

20 Any other cnusc lAhere the mental faeuMIri of a perico hare been 
crently enfeebled I y phyilcal wcrlne** he n*») be capable of ciecullDg a will of 
a ilmple character tbouph until to comprehend and orlylnate the details of a 
eociplicstrd lett’ement The will it not affected unirra the eridence reasonably 
leads to the Inference that he «Bt incaiaMe of ucderstandlDe such business as 
falls to the lot of aTalukdsr or of regulating the succession to his properly (A), 
tlereold sgedocs col deprUc a mac of Ins rapacity to make a will (i), though 
it 11 conceirablc that hli intellect may be ro impaired that he ma> become unfit 
to make a will fy) Tht question in these cases is Is the testator equal to the 
Important act of disposing of bis property by will (A) ? Similarly where the 
testator sufTcrs from loss of memory (f) Cut mere weakness or infirmity of 
intellect Is no ground of setting aside a willfm^ In the absence any mental 
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derangement the enquiry into the capacity of a testator m extreme old ago 
enfeebled by Jong illness or where death is fast approaching is simply whether 
the mental faculties retain sufficient strength to comprehend the act to be done (u) 


21 Do 6S not know, ©tc Testamentary capacity implies a sound mind 
memory and understandinglh) There must*lierefore be intelligence or understand ng 
enough for the testator to appreciate the disposition of bis properly and to 
form an intelligent appreciation of the object of bis bounty and of the cla ms 
of those whom he is excluding from any benefit (c) Further it is essentia) to 
the validity of a will that at the time of its execution the testator should know 
and approve of its contents (d) otherwise probate will be refused (e) 

22 Onus The onus of proof lies lo every case upon the party propound 
mg a will to satisfy the conscience of the court that the instrument propounded 
IS the last will of a free md capable testator and that it was executed iu 
accordance with the law (/) This point is firmly established and has become an 
accepted principle (p) The onus is in general d scharged by proof of capacity and 
the fact of execution from which the knowledge of an assent to tl e centents of 
the instruments are assumed (h) The onus lies upon the person who sets up a 
will and not upon the person who is prepared to impeach Jt (») The onus is not 
discharged by proving capacity to sign a will or to answer s mplo questions (j) 
OP bj proving the existence of bare consciousness (A) Where the terms ore 
unusual and the evidence of testamentary capacity doibtful the vigilance of 
tho court will bo roused and it will require to be satisfied beyond all reasonable 
doubt as to the testamentary capacity of the testator (0 In cases of wills 
executed tnexlremta&itone proof is required that the contents of the will were 
known to the testator (m) and that it was bis spontaneous act («) btrong 
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proof Is BCifrallv require 1 io nl] cisca In whlclt clrciimitances exist which 
excite the tuiplcion of the court (n) If suDicIcnt c\ lienee has been adduced to 
establish the gcnuirene<8 of the will and tho cap3cit> of the testator probate 
will be granted of the «I1I (t) but If the cridcnce bo confl ctiog then the prof otindcr 
cannot be said to have ditcharged the onus that rests upon him and probito 
will be refused (c) As has been ouserred whcrcser circumstances exist which 
excite the suspicion of the court and wbatcecr their nature may be it is for 
those who arc propounding the Will to rcaiovo such suspicion and to prove 
airirmatlre]} that the testator know ind approved of the contents of the document 
and It 18 onI> when tl IS is done that the onus is thrown upon those who arc oppos 
mg the Will to 1 rove fraud and undue influence or whatever else they rely on to 
diiplacc the ease made of proving the Will {d} 

Tho burden of proof is much greater where the testator has been subject to 
uusoundness of mind previous to the execution of tlic will (c), especially where 
the will is an inoTicioui ons (/] te one lo which natural afTcetlon and tho claims 
of near relationship have been disregarded tg) But probate will not bo refused 
s mpiy because the will la inofTicious * Iho doctrine It has been held docs not 
prevail in Ind a (A) Where the fact that tho testator has been subject to an 
insane delusion is established a will should be regarded with great distrust ood 
cver> ( resumption shu lid In the Titst instance bo made ogalost it Where insane 
delusion has been shew i to have existed it may bo diHioult to say wbotber the 
mental disorder ma> not posiibl) have extended beyond the particular form or lo 
stance in which it has manifested itself It may bo equally diflicult to say bow far 
tbodoiusioD may not hive influenced the testator in the particular disposition 
of bis p operty (0 When a person is found to be a luoatic ueder Act XXXV of 1658 
tho presumption 18 that he contiDucs to be of uosound mind uotil tho contrary Is 
shewn (j) 

If the conscience of tho court upon a careful and accurate consideration of the 
evidence od both sides is not judicially satisfied that the paper id question does 
contain the last will and testament of the deceased, the party propoundiog the 
will cannot be said to have discharged the oaus that rests upon him and the 
court is bound to pronounce its opinion that the instrument is not entitled to 
probate (£/ The onus fs discharged {f the court bo able aflirmativefy on a review 
of the tho whole evidence to declare itself satisfied that the testator was of sound 
mind at tho time of its execution (/) As to when the court should hold a will not 


(a) Tynll v PoMon 1894 P 151 154 
tq 7 Ed 

(i) Bama v Tara 18 I A 132 19 

C 65 

(c) Romtihy Rajanl 21 C I 

(d) Tyrrell y Pairtlon 2 Mao P C 484 
RcCopeuur I6C W N 265 2W 
Lih V Bijoy 41 C L j 300 
SuKort V Sadler 3 C B N S 87 
Symes v Green I Sw & Tr 401 
Afallappa v Itpaoa 32 Boro L R 
1269, 129 1 C 545 

le) Smee v Smee 5 P D 84 

(/) Haraood v Baker 3 Moo P C C 
262 29 i Bank* v Goad/elloa L 
R 5 Q B (570j 


(g) Bank* V Good/ellow L R 5 Q B 
(570) 

(A) 'pammol v Hakol 22 C W N 
315 43 I C 208 
(0 5roee v Smee 5 P D 84 
y) Amanchl v Amanehl 33 1 C 578 
19 M L T 243 (case of adoplioo) 
(tt Bakery Ball 2 Moo P C C 317 
Panlon v IVilUams 2 Curl 530 cited 
in r Aptari 19 C W N 826 
27 1 C 276, i« Bakanlha v 
Ptaiarxnamoy 27 C W N 797 
P C 

(0 SuKon V Sadler 3 C B N S 87 
Padma v ’Dharma, 15 C» W N 728 
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to be genuine because the signature is forged, see Zfi/a v Bijoy{a). It “is essential 
to take care that the decision of the Court rests not upon suspicion but upon legal 
grounds, established by legal testimony (6)”. Avery strong presumption arises m 
favour of a will where it has been acted upon and recognised oy the members of 
the testator’s family for a long timefc) 

That the testator did not know and approve of the contents of the alleged 
will IS therefore part of the burden of proof assumed by every one who propounds 
it as a will This burden is satisfied, prtma facie. In the case of a competent 
testator, by proving that ho executed it But if those who oppose it succeed by 
crosb examination of the witnesses, or otherwise, in meeting this prima facie case 
the party propounding must satUfy the tribunal affirmatively that the testator did 
really know and approve of the contents of the will in question before it can 
admitted to probate “ 


60. (S. 47.) A father, wliatover his age mdy be may by 
Testamentary Will appoint d guaidian oi guardians for Ins 
guardian child duiing noinoritj. 


1 The section The section applies to the wills of Hindus etc 

2 Father By Hindu as also by English law the father is the natural 

of his minor children during their minority, but this guardianship is of the 
nature of a scared trust and bo cannot therefore during bts lifetime substitute 
another person to be guardian in bis place but remains the guardian notwithstand 
ing that be affected to substitute another m his place The authority oonfoned 
on such substituted guardian is revocable, the revocation depending on the 
interest and welfare of the infante, their parentage and leligioa (c) The sectmn. 
however, does not deal with the appointment of a guardian during life but with 
that of a testamentary guardian taking eflfect after death The power of appoint 
ing a guardian by will IS given to the father alone by this Act Under the Guar 
dianship of Infants Act {f) of England a mother la competent to appoint a 

guardian after the death of herself and the father Where guardians are appointed 

by both parents they ate to act jointly The English law has been followed In 
the case of European British subjects under the Oaurdians and Wards ActSi S 5 
of which provides that If the father be dead or incapable of acting a mother is 
also competent to appoint a guardian and where guardian*' arc appointed by 
both parents they are to act jointly In view of the consolidation of the law of 
succession by tho present Act It is not known why this provision of the Guar 
diaus and Wards Act, empowering a mother to appoint a tostanientdry guirdian, 

IB not incorporated in this Statute 


(c) 


(J) 


4I.C L J 300 

Sfternan v. Copaul. II MIA 25, 
44 • ciled in Afoliia! v /amieOee 

29 C W. N 45 

RalenJn r Jogendn. 14 M I A 
67 . 7 B L. R 216, 15 \V fi 
P C 41 (27 jresn in lliii cflie) 

Cleare v Cltare, I P. A D 65? 
etled i» Uormtu)l -r, DhanjUhav, i2 


M 

(/) 


Bom L R 569, 572 .ad id Bd- 
^rlihna v# Copltahat, 7 Bom R 
1 75 , .nd la Ltla v Ku/fiar 
41 C L J 300. , „ 

Beojanl v Narayanlah, 30 T k* *' 
560 . Li 

49 & 50 Vicl c. 27, now coaiidfi.bl/ 
inodifiM] by 1 5 & 16 Cco V C 45 
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3 Whatever his age In England it has beeen ruled that an infant parent 
can make an appointment by deed but not by will except lO the case of a 
soldier or sailor who is entitled to make *i pririlcged will (a) The section de 
dares that a provision in a will *ippoiDtiDg guardian of children by a minor parent 
is good though the will itself is not good (6) 

4 Child The child may be born or maybe in the mothers womb at the 
death of the appointor or may be conceived after tbo death of appo ntor (c) 
Where not made determinable on marriago of the infant the appointment may 
continue till the infant attains full age (d) Docs the English law require the 
infant to be unmarried (e) ? A father can not by will appoi it a guardian of this 
illegitimate child (/) 

5 A guardian or guardians Several persons may be appointed and if 
any die or renounce those who survive or are willing to act can act (p) Benuo 
ciatioQ must bs before acceptance (ft) 

6 How appointed No particular words are necessary for making the 
appointment It is enough if tbo intention bo sufBciently expreas<*d Thus where 
a testator having infant children requested his wife a sister if she should bo alive 
at his death to take their maRagcment and care on herself held that the testator 
had appointed her to bo the guardian of bis infant children (t) A testator appoint 
log a person 'guardian of the estate of the infant children does not thereby 
constitute him a testamentary guard an (y) A guard an of a child cannot be 
appointed by a privileged will though tbo testator may bo competent to make 
such a will (k) 

7 Assignment of office A guardian cannot ass go b s oflice to another (/) 
but a guardiau In case of his death may be authorised by the testator to appoint 
his successor (m) 

8 Revocation of appointment Testamentary appointment of a guar 
dian is not revoked by a subsequent testamentary appointment not executed 
according to the Statute and not directly ioportiog revocation In) 

9 The grant of administration A testamentary guardian of minor 
children is entitled to a grant of administration for tbcir use and bene&t prefer 
ably to a guard an elected by the children (o) It is not Incumbent on such a 
guardian to take out probate as a condition precedent to bis obtaining a certificate 


(o) 7 A 8 Geo V e. 58 S 4 see H 

XVII p 123 ( D (i) 

(&) C{ KonJapalli v hfanJapaka 42 C. 
L. J 38 where it wis Uid down iKet 
the will was bad the tettaior beisg a 
miBot but the auti o itf to adopt (ires 
by the will was good 
(c) 12 Car 1! c 24 S e 

(rf) hfenJet r hfendts I Vea. Sea 69 
91 (ftffe V Cbunfe t 9} thajUtkM 
2 P 102 107 

(«) See Ae cni Hell 25 Ch. 

D 492 491 

(/) Slftmann 11 1'aen l3Eq 36i. 

is) dstyv Ccar tu •/ 2P 

11 


W 10’ 107 

(A) H XVII p 124 <5* P Champnej 

I D ck 350 O Kee/c v Ccuey I 
Seh & Lef lOfiieldlo 

(1) At lift T HanU H S B 54) aee 
MenJetT AferJet 3 Atk 619 624 
(A n* 9 L R Eq 134 

(A) tRe TolUm cht 1917 I 246 
(ft lilansl V \^ellith 2 Swai 533 
536 

(m> fit P^rntlt 2 P & D 3*9 
fi.) Ft F £crl 9* lUU,tf 2 Ve. 34! 
The a'''4»cat 08 lo t^aet« a fit-diaa 

II to be esa'e by pet.tjcik 
(•) Ht Aftfrj 2 5w &T(>562 
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UQder the Guardians and Wards Act (a) A paper purporting to be a last will duly 
executed, containing simply an appointment of a guardian of his children by a 
father and not disposing of personal property and not appointing an executor is not 
entitled to probate (6) 


10 Powers and duties of guardians A testamentary guardian is guar 
dian both of the person and the properly of the infant (c) and as such has the 
right of realising rents and profits from and generally managing the minors 
estate (d) He has power to spend a suitable sum for the maintenance of the 
minor (e) Where a testamentary guardian of a minor exsts no one else can be 
appointed guardian under the Guardians and Wards Act (/) 

11 Power of court Where no guardian has been aopomted by the father 
the court can appoint one (g) if jt thml's fit to act jointly with the mother The 
court may remove the mother or any other testamentary guardian if it be 
necessary for the welfare of the infant and appoint another guardian in his or her 
place (A) A father cannot by will appoint any one to be guardian of bis illegiti 
mate children (0 The court however m appointing a guardnn of such children 
will take into consideration the wishes of their parents {;/ 

12 Appointment of guardians by Hindus and Muhammadans The 
right of a Hindu father to appoint a testameuCary guardnn is recognised 
Calcutta (k), and in Allahabad (/) but not in Madras (m) nor m Kagpur (n) and has 
been held doubtful in Bombay (o) Tbo right of a Hindu father does not ari«e by 
virtue of any Statute as neither this section nor the Guardian and Wards Act 
applies to the will of a Hindu (p) The will appointing the guard an must he 
valid (?) Even where the right is recognised by court a guardian cannot he 
appointed m respect of oroperties which are the ancestral private properties of 
the testator in which the minor will have a right by birth (r) nor in respect of 

properties dedicated to a religious trust (s) The choice of a testator is unrestr eted 

and he can even exclude the mother from the guardianship (f) A mother under 
Hindu law has no authority to appoint a guardian (a) The rule is the same m re* 
pect of appointments by Muhammadan testators 


(q1 

Palhan v Bal Panlbai 19 B 


832 

(k) 


Re Motion 3 Sw & Tr 422 j 3 L 

Ul 

J P 8c M 87 

(m) 

(c) 

1 2 Car II c 24 S 9 Beaaforl r 


fBtrly 1 P W 703 704 Mafhew 

(n) 


y Dtse 14 Beav 341 

(ol 

(d) 

fQtaufotl V Berly I P W 703 

H y Shetrlnglon 3 B 8c Ad 714 

(P) 


716 

(o 

(e) 

H XVII p 129 130 

(rj 

U) 

Sayad Skahu V Hapl]a !B‘gam 17 


B 560./?o5rM 21 C 206 

fa) 

(si 

Johmlone v Beallle 10 Cl 8c F 1 

42 122 ' 

(0 

m 

Re Me Grath (18931 1 Cl 143 147 
tee Guard am and Wardt Act Vltl of 

1692 amended by Aci XVII of 1929 
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Dehanand y Anandmani 43 A 213 
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l^en^aframan V fanardhan 52 B *o 
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L R 553 
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13. Quorry. A question may arise erbether an appointment of a guardian 
can bo made by a will which docs not contain any disposition of property. In 
England a will ns defined includes an instrument disposing of the custody of 
children whereas under the definition of tbo term as given in this Act S. 2 (A), a will 
must contain a disposition of property. 

61, (S 48). A ^viIl or any part of a will, tlio making 
Will obtained by which lias bcon caiiscd by fraud or 
fraud, coercion or coorcion, or by such importunity ns takes 
Importunity. away the free agency of tl>o testator, is void. 

Ulustraltons, 

(t) A falsely and knowingly represents to the testator that the testator's only 
child Is dead, or that he has done some undutiful act and thereby induces the 
testator to make a will in hla, A's favour; such will has been obtained by fraud, 
and IS invalid, 

(it) A, by fraud and deception, provalls upon the testator to bequeath a 
legacy to him The btquest is void. 

(til) A, being a prisoner by lawful authority, makes bis will. The will is not 
invalid by reason of the imprisonment. 

(iv) A threatens to shoot 0, or to burn bis bouse or to cause him to be 
arrested on a criminal charge, unless he makes a bequest lo favour of 0. B, in 
consequence, makes a bequest in favour of 0. The bequest is void, the making 
of It having been caused by coercion 

(t) A, being of sufficient intelleot. if undisturbed by the influesee of others, 
to make a will yet being eo much under the control of Bibat be is not a free 
agent, makes a will, dictated by B It appears that be would not have executed 
the Will but for fear of B The will u invalid 

(vi) A, being in so feeble a state of a health as to be unable to resist 
importunity, is pressed by B to make a will of a certain purport and does so 
merely to purchase peace and m submission to B. Tbe will is invalid 

(mi) A, being in such a state of health as to be capable of exercising his own 
judgment and volition, B uses urgent intercession and persuasion with him to 
induce him to make a will of a certain purport. A. In consequence of tbe inter- 
cession and persuasion, but m the free exercise of his judgment and volition, 
makes his will in the manner recommended by B The will is not rendered invalid 
by the intercession and persuasion of B 

(fill) A, With a view to obtaining a legacy from B, pays him attention and 
flatters him and thereby produces in him a capricious partiality to A. B, in 
consequence of such attention and Battery, makes bis will, by which be leaves a 
legacy to A. The bequest is not rendered invalid by the attention and Battery 
of A 

1. The Section. The section applies to Hindus, etc. A will, like a 
contract, must be a voluntary act of a capable person Section 59 lays down that 
a certain disordered slate of mind may prevent a person from knowing and 
understanding the nature of a testamentary act when be will be declared incapable 
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of making a wilL The act of a person sufTeriog from a meatal derangement or 
physical infirmity cannot be termed a voluntary act, because of his incapacity to 
apply his mind properly to his act This section deals with certain external 
factors which similarly prevent a will from being the voluntary act of a testator 
Such a will IS also declared to fae void The section and the illustrations embody 
the English law. The illuatrations are not exhaustive (a) 


2. Fraud, For definition, see Contract Act S 17 Prof Anson describes 
it as ' a false representation of fact made with a knowledge of its falsehood or 
recklessly, without belief in ita truth, with the intention that it should be acted 
upon by the complaining party, and actually inducing him to act upon it lb) 
A false representation which does not actually deceive does not amount to fraud 
"If a testator be circumvented by fraud the testament losetb its force’ (c) Falss 
representations to the testator of matters to the prejudice of a legatee or of the 
members of bis family who are the natural objects of his bounty m order to 
Induce the testator to make a particular will amount to fraud and invalidate a 
will (d), so also falsa representations respecting the character of an individual to 
a weak old man to induce him to revoke a legacy (e) In some cases were the 
heir presumptive by falsely representing that be would provide for the Immediate 
relations succeeded in inducing the testator not to make a will or to revoke a 
that has been made, the court gave effect to the wishes of the testator by holding 
the heir to be a trustee and the intended legatees as the beneficiaries (/) Of 
course it IS only in clear cases of fraud that the doctrine will be applied (y) 
Where from fraud or inadvertence a testator has been induced to insert a olauso 
in hjs will (ft), or a clause is fraudulently inserted without his knowledge (0 ^ 

forgery after his death (y), it is to be rejected if it be distinct and severable fiotn 
the true part But where the rejection of a part alters the sense of the remain^*^ 
or renders it meaningless, quccre whether the will is valid (ft; Even la euch 
a case it seems the part le to be rejected (f) 


3 Will prepared by another. If no directions be given and the w\U 
IB executed without knowledge of Us contents, the will is bad (ntj A will piepa^sd 
in pursuance of instructions and executed by the testator in the belief that it 


(a) ^Corisonv Adm Qenl 7 M 515 
(^) Law oi ConifBCt 

Ic) Switb cited in Alien t Me Phenon, 
\ H L C 191 See Smith v Km/ 
7 H L. C 750 779. 771 The 
principle applx* to every ctic where 
iDHuence ii aequiied and abused 
where ctmfidence »i reposed and be 
trayed " * The familiar caies of the 

lefluence of a parent over hii child, 
c( a guardian over hii ward, of an 
aliorcey oier his client are bui 
jBslancei" 

fj\ Bovie V Posihorough 6 H L C 
2 49. 55 

(el *’ Phnon I H^L C 191, 

207. GocIndmamI v Kannammal, 
51 M-UJ 747. 991 C 393 ,, 

(/) SMekhnd r Aldridge 9 Ver 516, 


Cftei/er V Ufaiek 23 Bcav 
Pe Pc/k/iw 0902} ICh 403, Pt 
Stead (1900) I Ch 237 (where the 
principle with III liaiilalions iicleatly 
laid down) , 

<g) Afe Comtek v G/ogat L R- 4 H L 

(A) Jltkn . AA A»Ac,jor, m L C IW 
(0 Barton v ^icbtns 3 PhiHim 4l> 
role (b) 

U) Plume y Beale. I P W 356 
ik) Phodes y Plodei, 7 A C 192 I" 
See Harter v liatiet 3 P A D • • 
A/orrf/v ftW/ 7P D t70) 

(/) Pe Boehm I69J P 247.251 Kt'J 
256 9 Giflih V Poihara) 1 ^ ^ 

(rn) i/ojf//oE) V Stolte f P & D 64 
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frr*rffTil« Hi h** l» wfiiX fo nr^fttlird II i« Riwi (o) Wordi 

Inlre^n <>3 Ir rf »linn pn-vi f*Uh t»H:»i Ihc Ifilstrr dec* not 

Intcllicrnllr a-f-rre *1'' df' tf-l t-ial* a »lll lai fO *'»'> •Hnlnpc^d fillh 
tbp wordt rf a «511 *tp n’ircrn-»pnl»3 la Ibc (f) \\rffe wcrdi tte 

IniPMrd bf riiitalp and ih^rc li na clpar ctl'pncp iJal Ibfj wrrp brot.ghi 

lo ih* mind rf ib** iPiUlc', Ibfy wIIUp CTilUcd fren (n Thai a wilt hai 

bfc*> r«*td erff lo ihe Ipitifar a *lPC"jr f-*f»arrlfeia 1‘iat he ondcMlcocf 

and aprroTC^ nf ihp C'*npnti (<■) 

A Coercion, rordr^nttloa trp Contra''! Ael *». IS C<f rcloa rf durf«i r^am 
ruttfnff a na*i {n fttr bj- c^nnlJt re ff I'ffalrnfre lo cn—nll an ocl whfeb 
Imperil* LU llfp, or n"‘b, pp prnpf rly. A man rcilrc ondcr • Jch conilralni cr dirgcr, 
whether acluilly InflictpJ f offit ranrot la a frcp BKPat an! hi* act* arc not 
rclontarp, ihcrfforc H* will li told (/) Cccrricn »"*)• ccP»J«l In actual er (brcatrn. 
cd tlolcnce cr ctch itnaglnirp Ifvcm *jf*'clcnt lo dcrtlte Ite Icilator of free 
agency Cff). Dot •'a tain frar I* not enough tomale a tPitarent told (A) 

5 Such Importunity toatntor. Alllrnarrep* are not unlawful Ter* 
•ua* otJ. appea’a to the if etion* or tiei of kindfpd, apptali to a aentiment of 
RfatUode for pait acrtleei. or rhy for future dcitltuUon, or the like— tleie are 
all legitinato and nay be fairly preated on a leatalor I’reiinrc of wbateter 
ebaraeter. whether aellnc on the feara or liopea If ao exerted aa lo oterjower 
the Tolitlen without eontlrcloR the jodgneo*. It a apeclea of rctiralnl under 
which no valid will een t« made Importunity or threat* lueb aa the testator 
has aot the courage to reiist nornl command oiierted a&d yielded to for tho 
take of peace and rjulet. or of e*eaplag from diatrets of i lind or social discomfort, 
these if earned to a degree In wbicb the free tb> of the testators judgment, 
discretion or wishes, is oterbotne will conttHute undue influence, though no 
force Is either used or threatened |n n word, n testator may bo led but not 
driren ; and his will tnu<t be the ofTsprlngof hie own volition and not tho record 
of that of some ono clio (i) A will therefore is not invalidated simply on 
the ground of iti having been executed under pressure unleas tho pressure was 
such o» the teatnior could not resist Jliustrations (riij and (vln> of the section 
practically lay down tho rule wbieb abould guido oil courts on the question of 
importunity and embody tho English rule (^) Thus wbero a wife persuaded her 
husband to execute a will in suporscssion of a former cue not so favourable to 
her but the Influence was such as not to deprive the testator of the exercise 
of his judgment and volition, held it did not amount to undue iofluonco (^) 


(o) Parker v Felgale. 8 P D I7I See 
S 59d 

(0 Phodee y Phodee 7 A C 192 , 
C^uordAotue v Blackburn I P & D* 
11j9. Harferv Harter, 3 P &D II 

(c) CoI//ru V Eltfone 1693 P 1 

(d) BtUco V Baillle Hamilton 1932 P 
234, See Thomas v Jones 1928 P 
l62 

(e) Quatdheuse v Blackburn | P & D 

109 Clears v CUare I P & D 
655 , ^eamhh v Beamish (1894) 
1 If R 7 , lee Bal ^ongaAaf v 
Bhugnandas, 32 1 A 142 , 29 B 


(/) 

(g) 


0 ) 

(it) 


530 (Summaiiscd iron Jarman p 
34) 

Boyse V Tiossborough 6 H L C 
2, 44 

Boyse V Possborough 6 H L C 

2 . 44 

W 29 sc n Ed 

Hall V Hall \ P & D 461 , see 
Kinleside v Harrison 2 i’hillim 449, 
551-2 

JaJnesTnarl v Vgteshreari 1 1 C w N 
624 

Jtrcfifon V Adm Cen), 7 M 515 
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6 Undue /nf/uence Wbat is called here importunity geoerally goes by 
the name of ‘undue influence’ m English la^r For definition see Contract Acts 16 
The expression however, is hard to define (a) The question as to what Is undue 
influence is sometimes a difficult one (&) As has been said in the preceding para 
graph ali influences are not unlawful (c) Undue influence to defeat a will must not 
be such as arises from the influence of gratitude affection or esteem but it must 
he the control of another will over that of the testator whose faculties have been 
so impaired as to submit to the control of such other person so that the 
testator has ceased to he a free agent, and has adopted the will of the cod 
trolling party (d) It la difficult to determine m any case the point at which the 
influence of one mind upon another amounts to undue influence It is specially 
so in the case of husband and wife, and the burden or proving undue lafluence 
in such a case lies upon those who allege it (e) It is not sufficient to establish 
that a person has the power unduly to overbear the will of the testator It is 
necessary also to prove that to the particular case that power was exercised and 
that it was by means of the exercise of that power that the will, such as it 
13 has b«cn produced (/) It will thus ba seen that undue influence avoids 
a will not because of the bare exercise of influence but because of the exercise 
of domination over the testators mind or will so as to take away his free agency 
As has been said influence may be degarding and pernicious and yet not uodee 
influence la the eye of law To be undue influence there must be coercion (ff) 

It must come under one or other of those beads coercion or fraud {h) Where 
persuasion stops short of coercion and the volition of the testator, though biassed 
and impressed by the relation m which he stands to the legatee, is not overborne 
and subjected to the domiodtloa of another, so that tho testator is really carrying 
into effect his own intention formed without coercion or fraud the will is not 
affected, (i) Moreover the undue influence must be an influence oreroised in 
relation to the will itself not an influence in relation to other matters or 
transactions (.;) e g & general asse-tion of the wife s oommaoding obaiacter 
awd tha huabaade weakness goes for little (A.) But this principle must not be 
earned too far The undue influence may be practised so contoraporsneously 
with the will or connected with it as by almost necessary presumption to affect 
it (1) A person In the last days or hours of life may be 30 weak and enfeebled 
that any little pressure or mere talking to him at that stage and pressing 
something upon him may so fatigue the brain that tho sick person may be 


(fi) Bo jse V lioishonugh 6 H L C (50) 
Sound Afuliammod V Faff<n Muhom 
‘ mud 22 C. 324 336 

/,) //a//v /do?M P &D 46J 

(d) LotxU V Loce/f 1 F & P 581 , 

^ So/lon V Hopvood * ^ ^ * 

S^Caunlah v Bennel I Cox 355 
AfaWionv ^dm Cenf 7 M 5|^5 
lt\ Bo:\k oi Montreal v Stuart 19llA 

' C 120 137 

//) Wingroce t Wlngtoce 11 F D 61 
cU«A in Bando/flJ v Rtehaidton 19 6 
A C 169 CiafS T Lameureux 19’0 
A C 349. Guthrie 19^9 

A c 278 Bur Shgh V Utlam 
% Sirrgh 331 A 13 I 


(g) lyingrovev iVtngrooe M P 
(M Sound Afuliommod v Fattoh Muharrt 

mad 221 A 4 22 C 324 336 ? 

See Coolndasaml v fCannamrrral 31 

M L J >17 99 I C 39J 
(0 Boyxe » Rosihoraugh 6 H L C 4 
49 53 Par/K V Laalcr ZV teU 
462 

0) Boyse V Roihorough 6 
Hall V Hall I P & 
tyir>eroce v L^P fie 

\forlion > v-Jdm Genl 7 M 51 
527 8 , . , 1? 

ik) Sola Mahorrjcd y Dame Jariat It- 

B 2R « - la 

(0 /<*oe* r Gad Ich J Man P C. 16 
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Induced for quietneas* sake to do asythlng lo such eases the coercion in fact 
maf be of i small amount )ct the wiH cannot stand (o) Questions of undue 
Influence and Incapacity arc wholly different issues (h). 

7. Evidence ilotivo and opportnmty for the exercise of undue influence 
by some persons and that some of them in fact beneSted by tbo will are not 
enough Such circumstances excite suspicion, but in order to set aside the will 
there must bo clear evldcnco that unduo inflncneo was in foot exercised (c) 
The facts that the propounder of a will is the principal beneficiary under it and 
took a Jeidiag part la girwg loatractioDS for the will and In procunag its 
execution excite tbo suspicion of the Court requiring ii to examine the evidence 
With great Tigilanco and scrutiny and probate will not bo granted uutil the 
suspicion is removed 'd) In order to set aside a will on the ground of undue 
influence it is not suflicient to show that the circumstances attending its 
execution are consistent with the hypothesis of its having been obtained by 
undue influence It must be shown that they are inconsistent with a contrary 
hypothesis (e) A man may act foolishly and even heartlessly if he acts with 
full comprehension of what ho is doing the Court will not interfere with the 
exercise of his volition Incases of this desoription 'it is essential to take care 
that the decision of the court rested not upon suspicion but upon legal grounds 
established by legal testimony ‘ (/), Attestation by servants is an eleoieot to 
be taken into consideration when there is reasonable ground for suspicion that 
the will IS not the volouotary act of tbo testator but has been procured by 
undue Influence of the members of family (p). A party is not hound to cross 
examine witnesses until evidence in support of a will is produced at the trial (h) 

8 Suspicion from relationship to testator Suspicion of undue influence 
arises from various causes (t), not tbo least important of wbicb are cases (^) where 
benefits have been oooferrod on persona etandiog in a particular relationship with 
the testator Such gifts are naturally viewed with tlie utmost jealousy by courts 
in order to guard against unduo lafluoncefA). ep, wills in favour of husbands 
by wives ,(/) in favour of medical atlcndents by patients (m) . in favour attorneys 
by clients (nl , in favour of a person attending tbo testator in the last stage of 
his illness (o) , jq favour of persons ezereiswg spiritual ascendency over the 


(o) tVingrove v fVlngnce IIP D 81 , 
Hapfon V Quy 64 L T 778 
(o) Sayad Afuhammad v Falleh Afuham 
mad 22 1 A 4 22 C 324. 336 

(c) Buf Singh V UHem Singh , 3S C 
355 367 . 2> M L J 100, 
Afallappa v Tipaoa 32 Bom L R. 
1289, 128 1 C 545 Saratr Sakhl 
33 C W, N 374 . 113 I C 
471 P C 

(d) Pel/aiffS-my v Sliaraman 58 M 
L J H4 121 I C 230 

(e) Boyic V Rosshurgh 6 H L C 2 51 
(j) Sreemanv Copaul II M I A 26 44, 

Afol bal V JamselJee 22 A L J 93 
PC 80 1 C. 777 . Romesh v 
Rajanl 21 C 1 See Leong v Leon 
121 I C. 796 (diiinheiiioQ oI eldeit ton}, 
(r) Choley Narain r KenrpaU 22 I A. 


(24), 22 C 519 532 

(A) SuhMlv Kedar 23 A 435 P C 

(0 See Sefton y Hoprsood I F & F 
578 

(/) See ^Uccrd v S^wner, 36 CJi- D 
145 163 (doI a cate of will) 

(A) Bal Gansohai v Bhugvandai 29 B 
530 

(/) Afanh Y Tyell 2 Ha? 84 Boyxe r 
Rozfiorough 6 H L C 2 Afortion y 
Adm Cent 7 M 515 

(m) Athvell T L^ml 2 P & D 477 
Jones Y Qednch 5 Moo P C. 16 
20 Bal Gungabal v BhagtanJas 
29 B 530 

(n) f/indson y Jf'ealhn/l 5 D G M & 
G.301 

(o) /Cing y Airea, 40 I C. 1034 { 5 L. 
Bur B 141 
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testator (q) , by a lady m favour of manager (6) , in favour of persora exercising 
influence over the mind of the testator in any degree (c) 

9 Undue Influence In case of gifts or contracts and wills There 
IS no presumption of undue influence from the ralationship of the parties in case 
of vfills So as to shift the onus on tho let,itec standing in such relationship to 
prove that the legacy was not obtained by undue influence as m the case of gifts 
and contracts (d) Thus a testamentary gift to a client by a solicitor is not 
as against the latter liable to all the same considerations as a gift to him inter Dtws 
would have been A solicitor preparing a will is not disentitled to a gift under 
it (e), but the cheat would not be be bound fay a gift by deed (f) la Lyon f 
ffome (g) a widoiv after seeing a spiritual medium r^as induced to make two gifts 
of £30 000 each to him and also a will in his favour /lefd, the gifts only were bad 
This illustrates the distinction tn the effect of undue influence on gifts by wil^s 
and gifts inter vivos So cases of undue influence m respect of gifts inter ritos 
have to be applied with caution ia testamenlry matters But where evidence has 
been given of undue Influence m respect of a gift under a will the same rule will apply 
to both cases (h) 


10 l*sQues in cage of undue influence On an issue of undue influence 
rightly raised a court should consider whether the gift lo question (1) is one 
which a right minded person might bo expected to make (2) is or is not 
improvident act on the donor's part (3) is such as to have required advice if 
not obtained by donor, and (4) whether the loleotion lo make the gift originated 
with the donor (0 


1 1 Onus Jo order to establish a will three things muet be proved, capacity* 
testamentary intention and execution The onus probandt is always upon those 
who set up a testamentary instrument, and when there are suspicious circumstances 
the evidence to prove the afErmative roust be stronger than m ordinary esses eS* 
where legacies are given ro favour of guardians, truateei, solicitors, doctors (j) 
Fraud cannot bo presumed but stronger evidence is necessary in such cases 
where all natural presumptions are m favour of the disposition {/!:), Tho general 
rules may be thus stated — (1) The onus is on the party propounding the will (fl . 
(2) if a party writes or prepares a will under which he takes a benefit or ifaeJ 
other circumstance exists which excites tho suspicion of the court, and wbaterer 
thcic nature may be, It is for those who propound the will to remove such 
suspicion and to prove affirmatively that tho testator knew and approved of 
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Huguenin v Boieley I4 V«» 273 , 
Lyon V //sme 6 E«? 655 , Par^H r 
LavUsi 6 P te. O 462 Manna 
Singh V Umajal I Z A 523 
Aflrra Kunafataln v Peara Saheh 32 
\ A 244 33 C. (f6 
Trtmleilon v D> /t/lan I Dow & Cl 
65 (ibe will wai invalid ai lo pail 

onW> W 32 U Ed 
Parfill V LtneUit 2 p & D <62 , 
Crjigy Larmureax 1920 A C 340 
Hlndton Y II ealhetlll 5 D G M & 

H'iUU V Damn, 1932 A C 271 • 
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6C.W N ceir 

6Eq 655 , I r 

Bojjje V Roishoroagh 6 H 1- C 

151) . Rhodes y Bate \ Cb 252 

Mahomed v f/osselnlBB, 15 

I A 86 15 C 664, 693 (caeoi 
deed) 

S« Smith y Kay 7 U L C. 750 
771, 779 Bo/nofifl/idi V 
7 Pal 221 , 107 1 C 14 „ - 

/ones y GoJrIcb 5 Moo p C lo 
20 21 
Ibid 
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conienti of tb<* vlll, and it It onlr whao tbii Is done that the onus Is thrown 
00 tboit who opp9»e the nil] to proTe fraud or undue Influoncc, or whatever 
thrp rrlp on to displace the ette for provinit the nrlll (o) Thoonus Is discharged 
bp proof of earacltp and tie fiet of execution from which knowledge of and 
atient to the content! are atiumed(b) These rules ought to be closely adhered 
to (cl , (3) if the teililor was (n a aount state of body and mind, tho presumption 
it that he executeJ the will without coercion or undue influence (d) Undue 
influence it not to be preiumcd (e) It mutt not he understood, however that If 
a will is read out to the testator and be thereupon executes it, all further enquiry 
it shut out (/). 

12> Purdanashin lady When dealioi; svith a cate of a deed or will 
executed by a purdanashin lady, a particular and peculiar onus rests upon 
tboto who come forward to lupport tbe doeument to shew that the executant 
thereby understood what the was doing, and wat thoroughly and fully acquainted 
with the terms of the document tho was executing (p), as tho court throws special 
protection round purdanashin ladles {h) 

13> Costs Where the facts luriounding the making of a will bring the 
case within the principles laid down In Foulton v Andrew (i) or Tyrrell v 
Poinron (y), aud iaposo upon the propounder the burden of renicvmg the suspicion 
attached to tho making of tbe will, the person opposing it. though unsuecestful, 
ought to have bit costs, as between party and party, allowed out of the estate [k) 

, 14 Inconsfstont dofoneos Aa to whether loconsistcst doUacea eao bs 

taken, e g , an allegation of forgery of signature and of execution under undue Inlluencc, 
It has been laid down ia Mahomed JPulsh v J/ossetnt 0) that such defences 
cannot be taken but held to be permissible In Ahkjan v HambarQn(m) 

15 Pleadings It Is a well settled rule that a charge of fraud must be 
substantially proved as laid, and that when one kind of fraud is charged another kind 
of fraud cauDOt upon a failure of proof, be substituted for it (n) Where evidence 
was given tending to show that tbe testatrix was prevented by fo'cc and threats 


(0) Laehho v Copi 23 A, 472 refeniog 
to Barry v IBullIn, 2 Moo P. C. 
460 482 , FouKon v Andrev L R 
7 H. L 448 , Tyrrell v Fainhn 
1694 P D, 151 , Farrelly v Corrigan 
1899 A C 563, 5r«ernon v Copaul 
II M I A 28. 44, 20 E R 11. 
MoUhal V /amtellee, 26 Bom L. R. 
579 , 60 1 C. 777 , King v Abrea, 
5 L Bur R 141 , 40 I C 1034. 
Rathmohlnl v Umeih, 25 C 024 
Sukh Del V Kedar, 23 A 405 , 5 C. 
W N 695 P C 

(1) Laehho Bill V C7opl Naram 23 A 
472 lee tho Ahlehell v Jones 6 
Moo P C 137 At hai been itid in 
MoUbei V JarmeUee 29 C W N 45 
80 I C 777 P C , the ODut of 
etubliibiog capacity liet on the peti 
tioner (or probate but if the will be 
impugned by a caveator on the ground 


(c) 

(d) 


(e) 
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(g) 

(A) 
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W 

ik) 
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(m) 

(a) 


of undue influence efc, U lies upon 
the eavealot to cstabliih that case 
Finny V Coiell 25 T L R 186 
Janjeihaarl v Ugreshoarl 1 1 C. W 
N 624 

Boyie V Bosshurgh 6 H L C 2 49 
FottUon V Andrea, L R. 7 H L 
448 

Khaa Alehal v Adm Cent 5 C W. 
N 505 

See SinefuiaW/if V Girdhatl 12 C I. 

J 115 (case of deed) , Altaian y 
Rambaran 1 2 C L. J 357 NLIarlnl v 
Nando 30 C 369 , 7 C W N 353 
L R 7H L 448 
1894 P 151 

mUonv Baasll 1903 P 239. Orion 
y Smith 3 P & D 23 fold 
151 A 81 . 15 C 684 
12 C L J_357 (not cases of wills) 
Abdul y Turner II B 620 643 
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signature may be disregarded (a) Where a testator signed the sheets in order 
to guard against others being interpolated, the signatures ^ore held to be 
Insufficient (6) A signature in the attestation clause of a printed form of s will 
has been held sufficient C<?) 

13 Cl (c). Shall be attested To attest means being present and seeing 

what passes An attesting witness is one who sees a deed executed and who 
signs it 13 a witness (d) The attestation required by 8 59 of the Transfer of 
Property Act of 1832 was attestation by witnesses of the execution of the docutnen^ 
and not on admission of execution (a), but the law has now been changed The 
witnesses must sign ammo attestandt (with the intention to attest) (/) Therefore, 
merely writing on the will the words ‘witness* (p) or ‘this is’ (A) (testators 
signature) la not sufficient In the absence of anything to show that intent on 
it is eesential that the attesting witnesses shonld be described as such i Ci 
persons who were present and witnessed the execution A person who w 
described as a writer of a deed and who was present and witnessed the execu 
and whose name appeared on the document, was a competent witness to pfo 
execution (0 In ease of a registered will the endorsement at the bact, purpor lOS 
to show that the will having been acknowledged by the testatrix an 
execution admitted the Registrar and another witness (usually the 
signed the endorsement, is regarded as sufficient attestation under c o 
The witnesses need not attest in the presence of each other (A) 

14. Attestation clause No express attestation clause is 

Therefore^ no particular form of words need fas used for the purpose o at ^ 

Where there are no suspicious circumstances due execution wi/l be . g- 

lU the absence of an attestation clause (m) So where the testator and t e . 

witnesses were dead and there was no attestation clause, the wi ® 

to probate (n) But if the will be lost due execution must be proved (oj 
attestation clause forms no part of a will or codicil even 
testator, and, therefore, a recital by mistake in an attestation clause to a 
a former codicil was cancelled does not revoke that codicil (p) 

16. Proof of attestation sinot affirmative proof of due olteslation 
not absolutely necessary where the crcumstouces ore "“"“j uen 

court m reasonably concluding from tho se oiremnstances that the will ha 

IP «<D27;.J Afugirdv relycM ^6 I C ^ 

fy’) ..9,. 

K' l9ofp df. WVrs « 

: f®rLC.“ s|Sri;f,-v 
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duly alleitcd. The presence of iheto clrcamatAncos rIto riso to the presumption 
that the will was duly executed and atteitcd (a). The presumption will arise even 
In the absence of an ottestalloo clause (6). In this country the presumption 
arises under this section (c), where a testator asks a witness to attest his 
win (d). But the presumption does not arise where there U cTldenco Impcaching 
IheralJdlly of the will fe). "A wlH may ho composed of sercral clauses written at 
distinct intcrrals, and one memorandum of attestation subscribed to the last part 
may apply to the whole, Including as well what was long before written as what 
kaf rtwnltr i/}, 

16. Attestation where wHI consists of sovcral sheets. When a 
will conilsts of tsveral sheets, the detached parts must bo present when tho 
attestation takes place and It must be Intended to apply to the whole (p). Where 
a will and a codlelt were separately fastened and tho codicil was signed by the 
testator, "an attestation clause on the back of the will was held not applicable to 
the codicil without proof that it was so Intended and that tbo sheets were pinned 
together at the time of aubscrlption** ^A). As to tho nature of attachment 
necessary see ra Oausden (0. Where each sheet was duly signed by tho testator 
and all but the last was aUo subscribed by tbo witnesses, held, the witnesses not 
haring attested the last algaature. the will was not properly executed {j). Where 
a will eooilited of several abccts each of which was signed by the testator and 
after the testator's signature On the first page four witnesses bad signed and after 
the testator's signatures on the other pages two of them had signed, held, the 
testator*! signature on the first pego was the operative signaturo and the 
witnesses tigaiog onimo aUettundi, the will was properly executed (A*). 

17, Order of signature. The section does not prescribe in so many 
words the order In which tho signature of the testator and of the attesting 
witnesses are to be altixcd. But It has been said that it is Implied from the 
language used and from tbo order la wblob tbo rules for execution are laid down 
that tbo Legislature Intoudod that tbo two attesting witnesses must have seen 
the testator sign before they affixed their own signatures, in other words, they 
must sign their names after thg testator had sigaed. or made an acknowledgment 
to them of his signature (/)• "The Court will in some cases presume that the 
testator had signed his name prior to tho attestation, although there Is no direct 
proof of the fact"(m). Probate has been granted where attesting witnesses were 


(o) Mfaf V. Nagani, 10 C. L, J, 499 ; 

WtlgKl Y. Sanderson, 9 P. D 149, 

(4) Burgoyne v. Shovlet, 1 Rob ^c. 5 ; 
163E.R.945. 

(c) Sibosundaii v. Hemanglnl, 4 C. W N. 
204. 

(<0 Ghanshamdoss v. Sotasoall, fl? I C. 
^ 621 . 

(«) Re Lee, 4 Jur. N. S. 790 ; Wyatt v. 

(Botry, 1893 P. 5 ; but lee Wright v. 
, Sanderson. 9 P. D. 149. 

if) Re Calltall, 33 L. J. P. 106: J. 
105. 7 Ed. 

ig) Bond y. Seaoell, 3 Bur. 1775, 

ih) Tie Sraddoek. I P. D. 433. 

W 31L.J.P.53. 
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(i) Sveetland v. Soeetland, 34 L- J P. 
42; Tie Vilkes. 3 P &D 164; 
Phipps V. Hale, 3 P. & D. 166. 

(it) Sahllil V. Saol. 19 GW. N. 1297 ; 
29 I. C. 743. 

(/) Sfssonath v. Doyatam 5 G 738 ; 
HarnSandati v. Chundet, 6 C. 17; 
iXCaklanath V. Jllendra, 22 C. L. J. 
262 ; 19 G w. N. 1295. Khulfun v. 
Poona, 24 W. R 322 ; Hindmarsh v. 
Charlton, 8H L. G 160; ISw. & 
Tr. 433 ; Wright y, Sanderson, 9 P. 
D. 149 ; Wyatt y. Berry, 1893 P. 5 ; 
Bwvn y. Sl(lrro», 1902 P. 3, 7. 

(m) W. 44. f. n. Re HackoaU. I P. & D. 
375 ; Re Peam, \ P. P. 70. 
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both dead and the order of the signatures could not be ascertained {q) A person 
signing at tho end of a document but above the executants signature cannot 
be an attesting witness. Querry, whether a scribe signing a document caa 
supply the place of an attesting witness in face of S 68 of the Evidence Act (6) 


18. Each of whom has seen This section requires that each of the 
witnesses should sign in the presence of the testator or that they should occupy such 
a position that tho testator could be said to be in tho presence of each of the 
witnesses while he is signing the will (c) Where witnesses see tho testator's 
signature on a will but not its contents and are asked by him to sign it the 

attestation has been held to be good (tf), ** not necessary that the witnesses 

should see the fingers of the testator more while the signature is made (e) It 
IS sufiioient that tho witnesses had a clear view of the testator (/) It >3 not 
necessary that affirmative evidence should be forthcouiiog that the testator did 
as a matter of fact se** the attesting witnesses put their signatures or that the 
attesting witnesses did actually see the testator sign the document It ii enough 
if tho circumstances show that their relative position was such that they 
might have seen the ozecution and the attestation respectively (g) Where of 
two attesting witnesses one could see and be seen by the testator, but the other 
being behind the curtain neither could see nor be seen by the testator, both 

were in the presence of the testator to make their attestation valid (A) Where 

after tho testatrix had signed, while one of the attesting witnesses was sigoiQg her 

Christian names the other attesting witness came up and to her the testatrix 
made an acknowledgment of her signature held as the first witness did 
not complete her signature, the attestation was good (0 An attestation was 
held good where a testatrix sat in her carriage opposite to tho window of an 
attorney's office where the will was attested (^} Where o testator does not sign 
in the presence of witnesses they must have an opportunity of seeing the sigaat“^® 
of the testator and If such be not the case it is immaterial whether the signature 
be, in fact at the time of attestation, or whether the testator say that the 
paper to be attested is his will, or that the signature is Inside the paper (D 
Therefore not only must there be an acknowledgment that the instrument i® 
will but there must be an acknowledgment of the signature as well and alio 
an opportunity for the witnesses to see the signature (/) The acknowledgmeot 
may be of a signature made by the testator himself or by somebody else for him («) 
The acknowledgment may bo by gestures («) The section however requires a 
personal acknowledgment to bo received from the testator himself It Is not 


fo) Re Puddephatl 2 P & D 97 , Re 
Peterell, 1902 P 205 
(h) Bahadur v Balehand II C. 1 79 
(c) A//KOV Sangifer 3 Luck 482 112 

I C 13 . Horendra v Jllendra 16 C 
19 , Sher Afuhammad v ‘Du CemmI 
tiloner 58 1 C 134 , Umal!an(a r 
Btteamhhat 8 Pal 419, 117 1 C. 
874 

(</) ReJnaae Moort, 1901 P 44 

le) Kttkl V Du Commitshner 58 I C 

' 945 ; 70 L J 589 

(/) T ®j/ Comrahahner 58 1 C. 
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Brahmadaf v Chaudan 20 C. W N 
192 

Nenton v Clarke 2 
%ee Carter \ Sealon 6 C. W N 
Paltoek V Harris IOC W N 
folin* Hlndmatsh v Charllon on 
L C 160 ^ ^ 

Coiien V Dade I Bro n 

Re Cunaian Blake v Blake 7 P 
102 

See Re Gurtalan 7 P D 102 
ReRegof, I Curt 905 
Re DaUea. 2 Rob 337 
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necessary that both the witnesses should prove the same state of things, but it 
is enough if one saw the testator sign the will and the will was acknowledged 
before the other (a) Where a testatrix signed a will la the presence of a witness, 
when the other witnesses entered the room and the former was asked bf a third 
person to sign bis name under the testatrix's signature which he did, and then 
the second witness also signed held the will was properly attested, the words 
of the third person requesting witnesses to subscribe were beard by the testatrix 
and were as it were her own words (5) In case of a blind testator tbo rule 
is that if be is so placed that bad he not been blind he could have seen the 
witnesses then these witnesses were in his presence within the meaning of law (c) 

19 Acknowledgment of the testator's signature An eminent 
authority has laid down the following rules with regard to acknowledgment (d) 

(1) The signature to bo acknowledged may be made by the testator or by another 
for him (e) 

(2) A testator whether speechless or not may acknowledge bis signature 
by gestures (/) 

(3) There is no sufficici t acknowledgment unless the witnesses either saw 
or might have seen the signature (g) not oven though the testator should 
expressly declare that the paper to bo attested by them Is bis will (ft) 

(4) When the witnesses either saw or might have eecn the signature an express 
acknowledgment of the signature itself is not necessary a mere statement that 
the paper Is hia will (0 or a duection to them to put tbelr names under his (^), 
or even a request by the testator to sign the paper (ft) Is sufRcient (I) 

(5) When the 6 goature is seen or expressly aoknowlcdged it is not material 
that the witnesses are not told that the iostrumcot is a will (m) 

(6} It is of course sulGcicnt on a mere re execution merely to acknowledge tbo 
B goature made on a former occasion (n) 

20 The witnesses shall sign Witnesses may sign at any place in the 
Will provided they mean thereby to attest Ibe signature of the testator (o) A will 


(a) Maktanalh v J lendra 22 C L J 
262 . 19 C W N 1295 R< 
Roymoney I C 150 

(i) IngUtanty IngluanI 3P & D 172 
tc) Re Pieney I Rob 278 Neolon y 
Clarke 2 Cu t 320 cited m Horendra 
ChanJrakanta 16 C 19 
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WJ J TOI 7 Ed 
(e) Re Regan I Curt. 938 
Afo> « I R. 9 Eq 609 
(/) ReDaiict 2 Rob 337 
lx) Re hJarHton 2 Curt 863 , Re 
SttlnfetJ, I P & D 630 
ift) Re Gunftan 3/ate v Bla^t 7 P 
D l02 , Bee^ell y //ote 2 P & D 
I conffB overmlcd AckDowledgmeol 
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wiioMtei It eaough eten though they da 
»e« h m » ga or obierxe the tettaioi • 
• gaiiure , Balmakt:Ttd y Bhancndat 
15 Boa L. R. 209. 19 I C.A01 


404. CatUm v GitlSlm 29L.J P 
31 , SmUh y Smllh I P & D 143 . 
35 L 3 P 65. SeektII y 
HotPt 2 P & D I . 35 L. J P I 

tefd to , prorided the leitilor t i gas 
lure wn iKete AmetKhand y 
Mohanud 6 C L J 453, htenk(ial 
T Hormai]t I B 547 
(0 Re ‘DacfM 3 Curt. 749 Cailhm r 
Cvtllm 29 L. J P 31 . Re 
Huet^cale I P & D 375 
U) Qaer Cexe 3 Curt 45? 

(k) If rfjftf y Sandenon 9 P D 149, 
Dclnfive y Butcher 13 P D 102 
(Ij RePaftMn (1916) 2 If R. 90 
(in) htlg9ln y Ketfvln 3 Cart W7 . 

Re hfoort 1901 P 44 
(„) Re®e«W l7jBf 1133 
(«| Re Doth 3 Cert 745 . RJyriry 
Ph 4 E. & B 453 fsU « Be 
SlTtalrj 1591 P 172. 
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written m duplicate is not properly attested if one be signed by the testator 
and the other by the attesting witoessca (_a) Witnesses must sign with the 
intention to attest the testators signature and the position of their signatures 
May be material from this point of view Thus a legatee may show //oa the 
position of the signatures that tho signatories did not sign as witnesses (6) The 
position of tho signatures may create a presumption which is rebuttable that 
they have been attached by the witnesses as attesting witnesses {c) Oa 
re execution of a will a witness must sign over again In England a signature 
by a witness includes a mark initials full name or description as in tbe case of 
a testator {d) But writing the word Bristol (e) or putting the date of 
re execution (/ ), or signing the name of the husband of the witness fg) will not 
do Acknowledgment by a witr ess is not sufilcieot compliance with the Act (A) 

21 Contfadictory testimony of attesting witnesses 'Where attest ng 
witnesses contradict each other as regards attestation the court may take the 
evidence of other witnesses present on the occasion into consideration (i) or reijiDg 
on the probablitics of tho case may admit the will to probate (jJ so also where both 
the attesting witnesses state that the attestation was not proper Ik) unless 
the witnesses conclusively prove what they state (1) The mere fact the attest 
witnesses have repudiated their signatures does not invalidate a will Ererf 
presumption will be made in favour of due execution and attestation of s will 
regular on the face of it and apparently duly executed (m) 


22 in the presence of Presence involves two factors namely mental 
oognitfon of the act and physical contiguity the person m whose presence afl 
act 18 done must be able to know what is being done and what is done m the 
presence of a person must take place in phys cal proximity to him (n) 
expression implies a testator being lO such a position that he could If he chose 
see tbe witnesses Thus where tbe testatrix a purdanashia lady sat beh oi a 
closed fold of a door and she could have seen tbe witnesses by putting her 
bead forward held (he attestatloo was good It is not absolutely neccssMy 
that a testator should actually see the witnesses who attest the will for a blind 
man can make a will (o) Mere cont gully however is not enough where the 
testators view is obstructed No doubt the rulers iftho testalor mlghtsee 
bo did seo but if tbe testator In the actual position m which he was (?) ot 


(a) He Haiton 6 P P 204 
(h) 'Dunn V Dunn I P & D 277 He 
Smith 15 P D 2 , 

fc) Shlam SanJtt v Jafiannath 54 M L 
1 no 106 I C 554 
id) 1 103 4 7 Ed 
fe) He Tucantan 2 Rob 311 

lllnJmatsh v Chatllon 8 H L* C 
160 

(-) He Ucertnghn 1 1 R D 8^ „ 

iM Dunn V 'Dupn I P & D 277 He 
15 P D 2 ^ 

lf\ younr V [tleharJs 2 Co I 3/1 
n UHgMv Hogen I P & D 678 
tL\ Cooper r DoekeK 3 Con 648 663 
fc64 iev*d oa app 4 MoO P C 
417 


(/J He Cu/ufoo 7 P D 102 

76 78 II Ed ^ ... f. 

(<n) Drahmadct V ChauJatx 20 C ^ 
192 34 ! C 636 (ieeeaie»e 

tee Bulrtiukund v Dhagnandas 

I C 401 404 ari 

(a) Satut y Bonda 14 C m 

Hotmoneal v Conaur PC vv n 
40 hrt V Dal Qense 14 C W N 
165 lefdi to . If. r 

(o) Ilotenda v Chandra Kania Ib ^ 
19 

(f) R.Colmm 3 Cut 118 Cu*' > 
Seaton 65 I T 76 _ to/i 

(9) Jer\net y Ffyneh 5 P P 

Bnon y Sk^rrotf 1902 P 3 
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I'fw'icir of hli inalllili’ to noro vrithotit bvlp (o). could not icc the witnetici 
ilim thr kllcttatlon »lll I'*' IrmfTcrnt It {< furller nccctiitf, si obierred by 
^fr Jarman (t) that the trilairr iboitd be acmible of tbo act performed before 
him Tbereforr If the witnmri sen while the trilator ii In on Iniensiblc 
•tate the atlr'latlon li bad (r) The teitstor muft further be conscious of the 
act tbrrcfrre aitcilalion witheut the testator’a knowledge is InsuCicient [d) 
The wiire»» i nu»t s gn In the presence of the testator though not necessarily 
la the prcicree of each other te) The Wills Act of England requires the 
almoltanrous prcscrce of two wltnesiri (/) rrcrloui to that Act under the 
fitalute of Traudi It was not neccs*ary for the witnesses to sign In presence 
of each ether th^y could therefore attest the execution separately at dlfTcrcnt 
times (cr) The Indian \ct has adopted the old rule This acctlon doci not require 
both the wlinrssfs to I>» pm^nt at the aatna time (A) tbercfo*e a will algned 
before one witness and Its exeeutlon acknowledged before another and attested 
by I oJh witnesira la properly ereeoled 01 

23 Presumption In favour of a will A will cannot be itnpcacbcd on 
account of the inferior social position of the wltncsiea Something more than 
mere autplclon la ntcestary In such a cate (j) It la not safe or des rable to 
rtly on susp clous eircumitaneca In face of clear evidence of a trustworthy 
attesting witnrsi A will apparently In perfect from Is not to be discredited 
simply because In the opinion of the court the dispeillion of property ought to have 
been dlffereat (k) Where a will Is In every respect a natural will and in accordance 
with the feelings and tenor of life of the testator the presumption of law la 
in favour of Its being maintained If Its execution Is proved by anything like 
reasonable evidence (0 All things are presumed to have been rightly done in 
ease of a will regular on the faee of it unless there Is reasonable ground ahown 
for doubting it therefore where wIIrcsscs did not remember having attested a 
will but acknowledged their s gnaturcs the attestation was held good (m) 
Recitals In deeds cannot b} themselves bo relied upon fortbo purpose of proving 
the assertions of fact which they contain Attestation of a deed proves no 
more than the signature of an executing party has been attached to a document 
to the presence of a witness It does not imply any knowledge of the witness 
of the contents of the deed C«1 With regard to secret trusts exfrfnsfo evidence 
to show a specific trust is Insdmlsslhlo unless the legatee under the will assented 
to the trust or led the testator to bel eve tl at ho bos assented to it (o) 

(a) Tnber Ttihe I Rob 775 I /agtenlv ©ufgo 41 I A 76 80 

(M Willi p 107 7 Ed ' - o ' r' 

(e) Right y Pike Doutt 241 
(d) Jennet v F/yncH 5 P D 1 06 
|el Re H'ebi I Deane & Sw 1 
(/) HlnJmonh v Chotllen 8 H L C 
160 IVyatl V Bevy 1893 P 5 
Biotins Skltfoa 1902 P 3 
(g) etlU s Smith I Ve* Jun 12 
(A) Sab I, I y Savl 19 C W N 1297 
29 L C. 743 

(0 SatoJa V Ttlguna I Pal 300 70 

I C 402 

(i) *Dulhln V Hatnandan 20 C W N 
617 P C 33 I C 790 Chofap 
i^araln r Ralan 22 I A 12 24 


W N 673 30 M L. J 555 P C 
(/| Jagianl s Durga 36 A 93 221 C 
103 P C 

(m) fVoodhouje s Baljour 13 P D 2 
SJfahmadat s Chaudan 20 C. W N 
192 IVtlght T Sanderson 9 P D 


srooimerv Uaty I l^ati iiJ 
(ft) Jagaf 44 C 186 

(ft) Toylor T Krishna 2 1, C d 
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64. (S. 51) I£ a testator, in a will or codicil duly 
Incorporation of attested, rcfcrs to any other document then 
papers by reference. actually Written as expressing any part of his 
intentions, such document shall be deemed to form a part of 
the will or codicil in uhich it is referred to. 


1i Changes Tho words “deemed to form** bare been substituted for 
“considered as forming *’ 

2. The section* It applies to the wills of Hindus, c/c. The execution of 
an unprivileged will, to be valid, requires commplisocc with certain formalities 
But a Will may by refcreaco incorporate a document which is not properly 
executed as a will or a codicil Thus, where a testator made a will which was 
deposited m India and then executed a codicil in England referring to and 
confirming a paper purporting to be a copy of tho will but which was not duly 
executed as a wilt, held, being incorporated In the codicil probate could be 
granted of the paper (a) By incorporation any informally executed document 
(not necessarily one intended to have a testamentary operation) referred to by 
the testator m order to explain bis intention will be deemed to form part of 
the will or codicil (6), Tho effect of such incorporation is that the document 
though invalid as an independent instrument (c) yet takes effect as a testamentary 
disposition, the defect of the lostrument being cured by incorporation (d). Thus, 
a codicil conditioned to take effect upon an event which did not happen was held 
to have the effect of setting up an unattested will to which it referred (e). The 
rule as regards incorporation la subject to two conditions (1) The document 
must be existing when the will was made , and (2) it must be referred to in 
terms which point out with sufficient distinctness to an existing document, 
so that tho court maybe able to siy without any doubt that it is the instru- 
ment referred to(/), or, as has been more shortly put, it must bo clearly 
indentified by the description given of it in the will (p), with the help of 
parol evidence, if necessary {h) Both these matters must be established, one 
without the other is not sufficient 

3. Document must be In existence This Is cloarly indicated by the 
words “any other document then actually written," which imply tb^t the document 
must be in existence at the time of reference by tho will or codicil (i) A 
reference to u'dccd "dated, etc, and made between, etc" is a reference to an 
existing instrument (y). Where a will of nn Oudh Talukdar was not registered 
as required by tho Oudli Estates Act (I of 1869) and an addendum was made 
to it which was duly executed as a will and registered held, by incorporation 


(d) 


Re Mercer, 2 P. & D 91 . tee Allen 
V Maddoek, 1 1 P- C. 427, lold 
ID Re Healhcole, 6 P. D. 30. 

I. 123 7 Ed 

Moesahhal v Jaeoohhhal 29 B 267 ; 
7 Bom L. R 45 (e»je ol deed) 

Blzeev r FUshi. 3 Ch D 269 
•Re Da Slice. 30 L.} P.7I. 
Unicenlly College, etc t. Taylor, 1907 


P 228 

(g) Slt^glelon V Tomlinson, 3 A C 404 
(A) Allen y Maddoek, 1 1 M®® P* C. 
427. 

(0 Re Sunderland, I P. & D 193 , 
Durham v Northern, 1895 P. 66 ; Re 
imarf 1902? 239 

(f) Sheldon V Sheldon, 8 Jor 677; Dlzzey 
Y. riighl, 3 Ch. D, 269. 
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the original will became’ valid (a). “So a reference to persons or things “herein* 
after named*' (6) or to “the annozod sobedule'* (c), is not so clear a reference to 
any document as then extlng as to incorporate writings that follow the signature 
of the testator and of the witnesses" (d). 

If the document comes into existence after the date of tbo will it cannot 
bo incorporated m the will Where “a testator by his will directs part of bis 
property to be disposed of in such a way as he shall by letter, memorandum, 
etc , or the like, direct, It is clear that no such document can have any 
testamentary operaiion, unless executed ns a will, or incorporated by a subsequent 
will or codicil" (/)• But courts have given testamentary operation to unattested 
documents in case of secret trusts (g) A document not in existence at the time 
of the will may however be incorporated by a reference in a codicil if it exists 
at the date of the codicil, provided the will speaking from the date of the codicil 
refers to the document as then existing ih). Thus a codicil confirming a will 
which latter directs certain properties to be distributed in the manner directed 
in a memorandum by the testator will uot have the effect of incorporating tho 
memorandum (il. 

4< The document must be capable of being clearly identified. 
Where a testator made a will and several codicils, and in 1833 made a codicil 
which was signed but cot attested, and by a further codicil in 1839, duly signed 
and attested, declared that bo thereby “ratified and confirmed bis said Will and 
Codicils," held, such general reference was not sufiicient to identify and so 
incorporate the codicil of 1638, the reasons being that a codicil strictly speaking 
means a codicil duly executed, and secondly, the general description without 
particular mention of the codicil in question introduces an element of uncertainty 
Probate of unattcated papers has been refused in several cases (Ai) for want of 
sufficient evidence to identify them (/) Of course there must be reference in a 
will or codicil to the document sought to be incorporated Therefore, where a deed 
poll was not referred to In the will for tbo purpose of making it part of the 
will, held, it was not a testamentary writing under this section (m). 

5' Admission of parol evidence. Parol evidence must necessarily bo 
received to prove whether there is or is not In existence at the testator's death 
any such instrumeot as is referred to by the will or codicil. A reference in a 
win or codicil may be in such terms as to exclude parol testimony, as where 


(0) Salrupay. Hulas 2S A \2\P.C 

(1) He tValkins. I P. & D. 19 , He 
Breviru, 33 L J P. 124 

(c) Singleton y. Tomlinson, 3 A C 404 
413 414. 

(cf) J 124 7 Ed. 

(e) He iKeymhi 4 C. 721 ; See He 
AfarcAanf. 1893 P. 254 ; He Smart, 
1902 P. 238. 

(/) J 123 7 Ed Ke Uneasler, 29 L J 
P. 155 ; Johnson y. Ball 5 D. G & 
S 85 : TJe. S\tathtas3 S. W. & Tr 
100 sod oiher ciicf refrd to 

(S) He ettarchan! 1893 P 254; He 
Blaek»ell 1923 Cb 614 ; in 
1929 A. C 318. J 123 


(A) He stevart, 32 L J P. 94 ; Re 
7*fure, i P. & O 221 ; Durham v 
yVorfAem 1895 P. 65 ; He Smart, 
1902 P 238. 

(0 He Lencaster, 29 L. J P l55 , He 
IVamer 10 W R 566 T. 66 7 Ed. 

(7) r. Moreuh of Htrljotii. 4 

Moo P C C 339, 367 

(*} •Ho cm. 2 P. & D 6 i Qametl, 
1894 P. 90 1 dy« T. <&«. 1903 P. 
131 ; Unlcersilij College ttc r Taylor 
1907 P. 228 ; 1903 P. HO 

(0 J 126 7 Ed. 

(m) iQal CungaSat v. Bhogpandas, 32 U 
A 142; 29 B. 530 
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it IS to papers not yet written, or where the description is so vague as to be 
Incapable of being applied to any mstrument m particular ; but where there is 
reference in a duly executed testamentary instrument, BO as to make the document 
referred to capable of indentification, it is necessarily a subject of parol evidence 
If the parol evidence satisfactorily prove that In the existing circumstances there 
IS no doubt as to the instrument referred to. It Is no answer that by any possibility 
circumstances might have existed in which the instrument could not have been 
identified Thus a statement, ‘ This is a codicil to my last Will and Testament,” 
was held by reference to incorporate a will not attested and render it valid (o) 
In order to admit parol evidence, therefore, for the purpose of identifying a 
document referred to in a will and intended to be incorporated, the description 
of the document m the will must definitely refer to an existing document. If 
the will can be construed as referring to an existing or future document, parol 
evidence Is not admissible (i) 

6, Onus, The onus of proving the identity of the document and its existence 
at the date of the will lies upon tbo party seeking to establish it (c) 

7. Revocation of Incorporated document, A.n incorporated document 
may he revoked by destruction (d) 

8. Two wills, Where a testator makes two distinct wills, eg, one of 
properties m England and one of those abroad, the former only need be proved 
In England (c) ''But if one refers to and confirms the other m such a way as 
to incorporate it, both will he included in the probate" (/) 

9, Omlsalon from probate. An incorporated document may be omitted 
from probate where it is lengthy (p) or in the possession of a third party 
Whether it is to be included in the probate or not ' is a question of practical 
convenience” {h) Where an incorporated document is not set out m the probate 
copy, tbo original may be looked at by a civil court called upon to construe 
the will (i) 

CHAPTER IV. 


OF PRIVILEGED WILLS 

65, (S. 52). Any soldier being employed in an 
expedition or oogaged in actual warfare, 
Privilege wi s airman so employed oi engaged, or 

any mariner Ijoing at sea, may, if ho has completed the 
age of eighteen years, dispose of Ins property oy a will 
made in t])o manner provided in section GG. Such u ills are 
called privileged uills, 

(o) Allen Y MadJock. 1 1 Moo P C. 1896 P 65 ^ 

427 . fold in Re HealhcoU, 6 P. D (/) Re //arris 2 P. & D 83 , 

30 lloDden. 43 L. J P. 26 , Re Todd, 

fi) L/nlccfil/y Col/eje (5c y Tajj/of, 1908 1926 ? 173 

|». HO, bed note . 1907 P. 228 . («) Shefdoryy Sheldon, B l<sr 677 

Gatnell ltl94 P.90. tM v H/cIif 3 Ch D 269.273 

r.evrt.VMP 131 (0 /fJUtey r lUghf. 3 C/i D, 269 1 

(cl 5fnc/<fon Y Tomllnion, 3 A C. 404. Qulhemplon r Going, 24 w,R 917, 

IJ) ‘7eeCeyfe.56L T.5I0 J 126-7.7 Cd 

(r) Re Attor, I P. D 150 , Re Murray, 
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(0 a mediosl ofTlccr attached to a regiment, is actually employed m 
an expedition Ho is a soldier actually omploycd m an expedition, and can make 
a privileged will 

(i>) A is at sea in a merchant ship of which he la the purser Ho is a 
manner, and, being at sea, can make a privileged will 

fill) \ a soldier serving in the field against insurgents, is a soldier engaged 
in actual warfare, and as such can make a privileged will, 

(if) A a manner of a ship, in the course of a voyage is temporarily on 
shore while she Is lying in harbour He is, for the purposes of this section, a 
mariner at sea. and can make a privileged will 

(v) A, an admiral, who commands a naval foieo, but who lives on shore, 
and only occasionally goes on board his ship, is not considered as at sea, and 
cannot make a privileged will 

(iiy A, a mariner serving on a military ezpeditioo> but not being at sea, is 
considered as a soldier and can make a privileged will 

1. Change The words “or an airman so employed or engaged have been 
added by Act Z of 1927 and the wo*ds *in the manner provided in section GS’bavo 
been substituted for the words as is mentioned in the 53rd section' by the 
Act of 1925 

2< The section The section is not applicable to Hindus etc The 
privilege consists in the exemption from the formalities laid down in S 63 
The nature and extent of the privileges are set out in S 66 S 11 of the 
Wills Act of 1837 (1 Vict c 26) deals with privileged wills and there are other 
Statutes also dealiog with them (a) It should bo noted that the privilege is 
confined to two classes of persons only namclj a soldier and a manner and then 
only under the conditions laid down in the section The rule is of ancient origin, 
being adopted from Koman law ({>) The words ‘manner and soldier* are not 
confined to persons of the male sex alone (c) 

3 Soldier This word includes an officer and a surgeon in the army (J) 

It has been held to Include a soldier in the employ of the East India 
Company (e) 

Employed, etc There must bo a state of war to begin with and the 
soldier must be m some place for the purposes of that war or take some steps 
towards joining the forces In the field {/) Mobilisation order entitles a soldier 
to male a privileged will {g) as also receipt of order to proceed abroad In an 

(c) f7e//afe (I9l5)21r R 362 (ftasle 
Irptit on a liser) . Sfanley (1916) 

P 192 (icldim icclcdn Duriei) 

(rf) ‘DnimrTKnJ y Parith 3 Curt. 522 . 

“Pe Hayt) 2 Curt 33® 

(«) Re*DonalJ3en 2CutL3°6. 

(y) RtHnaxk 1901 P 78. P* TAomv 
4Sw & Tf 36 
Cc'fsari t Kms 1902 P 99 
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eipedition (o). A soidzer quartered la the barracks in time of peace is not entitled 
to make a privileged will [b). 

5. Mariner The word includes a purser of a battleship (c), a surgeon m 
the navy (d), also a sailor in a merchanlship (e). 

6 At sea A ship m harbour or m a river has been held to be at sea (/) 
A manner m the course of his voyage may make a privileged will while actually 
on shore (p) A manner serving m a vessel stationed m Portsmouth harbour 
was held entitled to make a privileged will (A). The seaman must be at sea (»). 
A sailor who has received orders to ]om his ship can make a privileged 
will (J-). 


7. The age of 18 years. Under this section a soldier or mariner is 
competent to make a privileged will if he has completed the age of 18 years 

8< Alteration, revocation. Alterations m a privileged will are presumed 
to have been made while the testator was entitled to make a privileged will {/v) 
No formalities are required for the revocation of a privileged will (1) A privileged 
will IS revoked by marriage of the maker (m). 


66. (S.53.) (1) Privileged wills may be in writing, or 
may be made by word of month. 

(2) The execution of privileged wills 
sliall be governed by the following rules: — 

(a) The will may be written wholly 
by the testator, with his own hand. In such case it need not 
be signed or attested. 


Mode of making, 
and rules for 
executing, privileged 
wills. 


(b) It may be written wholly or in part by another 
person, and signed by the testator In such case it need not 
be attested. 


(c) If the instrument puiporting to be a A^i(I is written 
wholly or in part by another person and is not signed by 
the testator, it shall be deemed to be his will, if it is shown 
that it was written by the testator’s directions or that ho 
recognised it as his will. 

(d) If it appears on the face of the instrument that tlio 
execution of it in the manner intended by the testator was 
not completed, tlic instrument shuIl not, by reason of that 


(a) Re \92ep m 

(i) 'Drummond V ParbA. 3 Cutl. 522 
(() Re Haya, 2 Curt 338 
(Ji Re Scunden. i P &c D 16 
(*) ^foneU r ^Cofrell, J Htg Ecc 51. 
TTie MettK»at Shippieg Act, 57 & 58 
VicL c. 60 aIio (•)'• down enuta 
tulci lojirdiBj diipoiition oi property 
by willi by meiciitnt seomco 

(/) Re Af* ^CurJo, I P. & D 540. 


(*) 

(A) 

(0 

(J) 


(H) 

(0 

(m) 


Re Af Mu, do. 1 P & D 540 
Re M CiUtdo. 1 P. & D 540 
Re /indenon, 1916 P 49 . DarnarJ 
V Dhch, 1919. 2 fr R 404 
Re Yale,. 1919 P 53; Wjll, 
(Soldieri and Sailori) Acf, J9I9, 
7 & 6 Geo V c 55 
Re Tvetdak, 3 P AD 20* 

Re Couage. 1921 P 194 See S 72. 
Re fi'ardnp. 1917 P. 54 
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circumstTncc, bo invalid, provided that his non-oxccution of 
it can 1)0 msonably n^cribod to sorno causo othor than tho 
ahindonincnt of tho testamentary intentions oppressed in 
tho instrument. 

(r) If tho soldier airman or inarinor has written 
instructions for tho preparation of his will, but has died 
before it could bo pieparcd and executed, such instructions 
shall bo considered to constitute bis will 

(/) If tho soldier airman or mariner has, in tho presence 
of two vitnosscs, "ivon verbal instructions for tho preparation 
of his will, and they have been rctlncod into writing in his 
lifetime, but ho has died before tho instrument could bo 
prepared and oveented, Mich instructions shall bo considered 
to constitute his will, although they may not have been 
n'duced into writing in his presence, nor road over to him. 

(g) The soldier airman or mariner may make a will 
by word of mouth by declaring his intentions before two 
witnesses present at tho same time. 

(h) A will made by word of month shall bo null at 
the expiration of one month after tho testator, being still 
alive, has ceased to bs entitled to make a privileged will, 

1. Change Sorno verbal alteratloos bavo loco made hero and there. la 
clause (A) tho words ’ beiog stiU alive' have beca added la tbia Act. The third 
clause of S 53 has been aumbered (c) aod (<f) io this Act The word ‘airman' 
in clauses (e), (/) and {g) has been added by Act X of 1937. 

2. Tho section. Tho section does not apply to wills of Hindus, etc. The 
various modes of maklog privileged wills arc:*'(l) written wholly by the 
testator, not signed (a) nor attested , (2) wrltteo by another person, wholly or 
in part, and signed by the testator; (3) written by another person, wholly or in 
part, by the testator’s directions or recognised by him, not signed, nor attested; 
(4) If execution m the manner intended by the testator be not completed, It 
will be a valid will, if non-completion bo not due to abandonment of testamentary 
intentions; (5) written instructions for preparation of a will, if soldier or mariner 
die before its execution. (6) verbal instructions for preparation of a will given 
in the presence of two witnesses and reduced into writing in the lifetime of 
the soldier or manner (though not io bis presence nor read over to him) when 
he dies before execution of the will, (7) a will by word of mouth (nuncupative 
will] declared before two witnesses present at the same time. The last mentioned 
kind of privileged will remains good for one month after the soldier or mariner 
has ceased to be entitled to make a privileged will, provided the testator is 
alive at that time An entry in the kindred roll kept by military autbortties 


(a) He ScoU, (1903) P 243 (oor even | 


by ihe msker) 
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cannot be treated as a will (a) A privileged will js to be strictly proved by 
satisfactory evidence {6) 

3 Duration of a privilsg^cd will In Hnglmd a privileged will remains 
valid even after discharge of the soldier (c) unless there is intention to 
revoke (d) 
r 

4. Testamentary intention. In order to establish the validity of a 
Boldier’s will it has been held that it is not necessary to prove that he knew 
that ho was making a will or that he had the power to make a will by 
word of mouth It is enough if be intend to express bis wishes as to the 
disposition of his property in the event of his death (f>) But In a later case 
it has been held that an informal will of a privileged person must be testamentary 
in character and intention f) Even a holograph instrument not intended to 
be testamentary has been held not to be a will (p) An intention to make a 
privileged will later on does not prevent aa informal will of a privileged person 
from taking effect (h) If exception be taken to any part of a privileged will 
by inlhtary luthorities it will be excluded from probate (t) 


CHAPTER y 

OF THE ATTESTATION REVOCATION, iLTEBATION 
AND REVIVAL OF WILLS 


67 (S. 54 ) A will shall not bo deemed to be 

insufficiently attested by reason of any benefit 
Effect of B'ft to tberebi given eitbei by nay of bequest oi 
by T\ay of appojiitiDont to any person 
attesting it, oi to liis or liei wife or husbanci, but the 
bequest or appointment sbalJ be roid *0 far as concerns 
the person so attesting, oi the wife or husband of such 
per‘?on, oi any peison claiming undei either of them. 

L'rplanatwu — A le^ateo iindci a mil does not lose his 
logac) by attesting a codicil which confiims the will 


1 Tho section Tbo section docs not apply to wills of Hindus, etc 
It says that where the testator has made a gift to an attesting witness to a 
will, tho attestation remains good but the gift becomes bad The Statute of 
Iraiids required devises of lands to bo attested by credible witnesses and witnesses 
to n will who were legatees under It were not regarded os credible Accordingly, 
tlicir attestlon was bad and wills in many cases becomo invalid In order to 
remove the Inconvenience by the Wills Act Ss 14 and 15, it was provided that 
tho attestation would not bo affected by the gift but the gift eboiild not take 


(e) 

(i) 

(c) 

IrfJ 

(0 


See Dhagulal y AppaJI 47 B 552 
72 I C i77 

fihmH'* Afoitrll I Ha? Ecc 5) 
Ltjnarn » Dontall 1 Add 3®9 
H< Booth 1926 P IIS 
He Coleman (1920) 2 Ir R 332 
[{e 1919 P 7 , fold loGooJman 

y CooJmar, 1919 P 229 


(/) RtSieech 1923 P 46 „ _ 

(g) Boughton Knight v D /hon 32 1 
L 146. ^ 

[Al Catlaardy Knee 1920 P W 
iO Rt Hey^ood 1916 P 47 (on!/ li e 
leiUtnenlar/ part will be admilled lo 
probate) 
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Will be CQtitled to the interim income during the life of the attesting witness 
and until birth of issuo (a) 

7. Privileged will The rule laid down jn the section does not apply to 
a privileged will An attesting witness is competent to take under such a will (fc) 

8 Effect of probate A cWlI court can regard a witness as an attesting 
witness if his name be included in the probate (c) 

68. (S 55) No person, by reason of interest in, oi 
Witness not oxecutor o£, a will, shall 

disqualified by be disqualified as a witness to piove the 
interest or by being execution of the Tt ill 01 to prove the 
validity or invalidity theieof 
Change The words “shall bo* have been substituted for the word is’ 
The section The aectiou applies to the wills of Hindus, etc It says that 
a person who is appointed an executor of a will or has been given a benefit 
by a will, is not disqualified as a witness, solely by reason of such appointment 
or interest, from proving the execution of the will or its validity or invalidity 
The section is based on Ss 16 & 17 of the Wills Act of 1837 ‘The person 
who signs the testators oamo at bis request la not competent attesting 
witness (d), but the writer of the instrument is (e) 

69/ (S. 57.) Every will shall be revoked by the 

Revocation of maiiiage of tbe maker, except a will made 
will by testators in Gxeicise of a power of appointment, when 
marriage property ovcr which the poivci of 

appointment is exorcised would not, in default of such 
appointment, piss to his oi her executor or administratoi, 

01 to the person entitled in case of intesticy. 

E^planahon . — "Whei e a mnn is invested with power 
to deter mine the drspo&ition of property of which ho is 
not the oi\nor, he is said to have power to appoint such 
property. 

1 The section The soction docs not apply to tbo wills of Hindus etc 
It follows clo3cl> S 18 of the Wills Act of 1837 which provides for rovocalion 
of wills the subsequent niarrhgc of the testator 

2 The rule Tho rule Is based on the principle that marrnRC brities about 
a wholly new set of obligations and tbo original will should notlc allowcl to 
stand balever the reison may lo tho rule ciiinot be extended on the ground 
of presumption of indention or from change of circumstances eg, birth of a 
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clilld (a) In fact S 19 of the Fncllsh WilU Act cxpreisly prorldcs that 
a will ihall rot be rcTobed bp any prcsnmptlon of an Intention on the ground 
of an alteration in the clrciimatancra No auch provision la contained In this 
Act (t) Hcvocillon takes place, therefore I eciuse It Is provided by the law and 
not because of *in> presumption of auch Intention The birth of a child has no 
effect on the will The will of self acquired propcrt> made by a Hindu has 
been held not to be rcroked by the birth of a posthumous son of the testator (c) 
Even a declaration by the testator thit the will shall not ho null and void 
on marriage Is of no effect A will made In contemplation of marriage Is revoked 
by tic marriage taking place (d) Hut S 1«7 of tho Law of I’ropsrtj Act (c) 
now pro\ idea that a will expressed to be made in contemplation of marriage shall 
not be revoked by the solcmnliatlon of the marriage contemplated No such 
change has been introduced In this Act 

3 MarrIagO The marriage contemplated by the section is a valid marriage 
recognised by the lawt/) The marriage Is not conGned to tho first marriage 
of the testator Thus n will made Hulscquentb to the first marriage and during 
tho lifetime of tho first wife was hold revoked bj n subsequent marriage of the 
testator 0) In case of mutual wills the marrhgs of one testator revokes bis 
will but it does not affect the will of the other testator (A) 

4 Domicil In English taw it has been held that a will Is revoked by 
marriage onl> where tbo testator has an Eogllsb domicil a will of a foreigner 
will ho governed by the law of bis domicil (i) but the capacity to marry Is not 
affected by tbo law of foreign domicil (>) 

5. Power of appointment A power of appointment is a power to dispose 
of the property of another so it Ins been described as a power to give away 
what you have not got ' It is therefore (so long as it remains as a power) cot 
ownership but one of the rights iuto which ownership is divisible vie, the right of 
disposition separated from the other eights It Is therefore not an interest In the 
thing, but an authority to create an interest or interests The interest or interests 
to be created under it will be, of course, future interests m the sense that it or they 
will ariso sometime after tho grant of the power or authority to create them 
Powers of appointment can be validly created by wills of Hindu testators (A) 

The ground of exception is obvious The rule declaring a will to be revoked 
on marriage has been introduced in order to mako provision for the wife and the 
children that might be born of the marriage in case the testator did not make a 
fresh will after marriage Where in default of appointment property would not 
pass to the testators heirs or representativea a will made in exercise of such 
a power is not revoked Tho only kind of power of appointment therefore, 


(a) Gtamanl v 'Danakoll 99 I C. 775 I 
(J) Subha Rcddi v Dotaaomi 30 M 369 , 
GramanI v Dana^oH 99 1 C 775 

(c) Subha Reddt v DotasamI , 30 M 

369 , ^itarsfon v Roe d Fox, 8 Ad 
&EI H 

(d) Cadyaold I Sw Ct Tr 34 
hraell y Rodon 2 Moo P C 51 

{«) 1925. 15 Geo V.c 20 See S 57, 


I note II 

(/) Afeffey Afelle I Sw & Tr 416 
(g) Gahrely Afotda^al I C 148 
(A) ^ '• — 'I"** 

/n ■ • 
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that 13 revoked by marriage is where m default of appomtmeat, the testator’s 
heirs or representatives would benefit under the instrument creating the power. 
Thus, where in default of appointment the testatrix’s brother would get the 
property, held, marriage subsequent to the wiM did not revoke the will (a) , but it la 
only that part of the will, that exorcises the power of appointment that is saved 
by the rule laid down in the section, the rest of the will is revoked (6) The words 
‘next of km’ alone (e g when used in a will) refers to a more limited class than 
the word ‘next in km’ under the Statute of Distributions (e) 

70. (S. 57) No unprivileged -will oi codicil, nor any 

Revocation of thereof, shall be revoked othei wise than 

unprivileged will or by marriage, or by another will or codicil, 
or by some writing declaring an intention 
to revoke the same and executed in the manner in which an 
unprivileged will is hereinbefore required to he executed, or 
by the burning, tearing or otherwise destroying the ‘same by 
the testator or by some person in his presence and by his 
diieotion with the intention of revoking the same. 

Illustrations. 

(t) A has made au unprivileged will Afterwards, A makes another 
unprivileged will which purports to rovoko the first. This is a revocation 

(lO A has made an unprivileged Will Afterwards, A, being entitled to make a 
privileged will, makes a privileged will, which purports to revoke his unprivileged 
will This IS a revocation 

1. Ths section The section applies to the wills of Hindus, efc It is based 
on S 20 of the Wills Act of 1837 The provisions of this seotion are exhaustive as 
to the modes of revocation of wills Even m cases of wills of Hindus, etc, the 
question of revocation IS not to be decided with -oference to what has been called 
Hindu sentiment and the spirit of the Hindu law but with reference to tbo provisions 
of the Hindu Wills Act. The will of a Hindu however, is not revol ed by 
marriage (d) No will is revoked by a testator making gifts in his lifetime after 


tbo alleged date of the will («>) 

2 Intention to revoke necessary Revocation is a question of intention, 
except ID the case of marriage when revoootlon takes place by operation of Jaw. 
Thus, revocation during the insanity of tbo testator is ineffectual (/) It is now 
settled that a codicil will not impliedly bo revoked. In the absence of an intention 
to that effuct, by the revocation of tbo will (g). So also cincDlling tbo wrong will 
by mistake or destruction of a will on tbo erroneous supposition that it is iavalld (h), 
or has been revoked, or has become usoless (i), or that another instrument is valid (j). 


(o) Rei’atrJ, (192l)2Ch I 

li) Re/W//. I5P D 111 

(t) lie Site I'lear. IPAD 671 

(t/) See ScheJuU ill cl (4) snd S 57 

(e) h fio^ct Sing T ^CtMOl.C 

7C0 

(/) Dnint T Drunt 3 P AD 37, lie 
nine. 1693 P. 282. 


(j) Surendra v Sltcdas, 35 C Jr J 

S« Re Baker ll929), Ch 663. 
Rcacme/tM892 P 254 
(A) Q/cj V H'arren. 2 P /< D 401 . 
Re Tharnfcn. 14 P. D 52.^ ^ _ 

(I) Chihon V Clafkton 2 Sw A It 
497 . Stamford -r H Wc •'^32 I 46 

(J) Perron v PertoU. 14 44.), 

‘Dancer r Ctoii 3 P A D 9- 
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will not revoke tbc Will (al Intention to revoke must always be present lathe 
absence of such intention there can be no revocation Thus, a mere mistake in 
copyiDS the wi'l shall not have the effect of revocation of the portion left out (6) . 
a mere desire expressed by the testator to draw up a new will does not effect a 
revocation of the existiog one (o) . a will made under a mistaken notion of fact 
will not have the effect of revoking an earlier one (cf) If there be a clause of 
revocation in a will it must express a present Intention to revoke ie) A will 
partially torn, m the possession of the testator, will be deemed to have been torn by 
him (/) and will not amount to revocation if Incomplete, particularly if desisted 
from further tearing by the interference of friend** ig) 

3 Implied revocation There maybe implied revocation of a will Thus, 
where a will Is misslog, if it appear to the Court that the intention is *'of such a 
part and of such a nature as to afford evidence that the deceased did not intend 
the document any longer to operate as a will/ then it wiH be deemed to have 
been revoked (A) In case of a will id testator's possession not found after bis 
death a presumption of revocation arises (0 The law is thus laid down by the 
Privy Council*— "It is well settled that a will duly executed is not to be treated 
as revoked, either rholly or partially, by a will which is not forthcoming unless 
It is proved by clear and eatisfaotory evidence that the later will contained 
words of revocation, or dispositions so inoonsistent with the dispositions of the 
earlier will that the two cannot etand together. It Is not enough to show that 
the will which Is not fortbcomiog differed from tbo earlier will, if It cannot be 
shown In what the difference consisted It is also settled that the burden of 
proof lies upon the person who oballengcs the will that Is lO existence" (;)• 
Parol evidence may admitted in doubtful cases (k) The Court is to Infer from 
the circumstances of the case with the help of extrlosio evidence whether the 
will has been revoked The intention to revoke will bo gathered from a 
consideration of the tubstacce and not of the form of the will (f) 

Wbere there are two or more wills and they are inconsistent, they cannot 
stand together If they cannot be reconciled, and tbe later will in such a case, 
is considered to have revoked the former (m) It is however a well settled principle 
that tbo dispositions of tbe prior instrument will not be disturbed by a later 
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mstrument /urtber than is necessary (a) Where the inconsistency is not so 
great the court will give effect to both so far as they are not contradictory (6) 
Where a testator made two wills on the same date and it could not be ascertained 
which had been executed first, the two wore rejected only to the extent to which 
they were inconsistent and therefore void for uncertainty (c) The court ought 
always try to reconcile them if possible (d) 

A will made in exercise of a general power of appointment is revoked by a 
general clause in a later will revoking all prior wills (e) How far a will made 
in exercise of a special power of appointment is revoked by general words of 
revocation contained in a later will seems to be not yet fully settled (/) 

' 4 Any part A testator is quite competent to revoke only a part of bis will 

Where revocation is not express it is a question for construction by the court 
whether the whole will is revoked or only a part {g) Where there are more 
testamentary instruments than one if they are not inconsistent they will be 
together regarded as the Will of the testator so fa” as they are not inconsistent (h) 
If however the lat^r will deals with the entirety of the testators property, tho 
prior will IS to be deemed to be revoked (t) Evidence of testators Intention 
IS admissible in doubtful ca^es to show whether the later will was intended to be 
ID substitution of the prior one (j) Extrinsic evidence including that of the 
testator s declarations is admissible for the purpose (A) A later will whose 
contents are not known does not revoke a prior viill (/) There maj be a partial 
revocation of a will by marriage e g, where a part of the property is suljeot 
to a power of appoiottneot (m) In cas«s of destruction of wills tho question 
arises whether the testator intended to revoke the whole or s part of hia will (n) 
Where the material portion of a will necessary to give validity to the do uoient 
03 a testamentary disposition is m ssmg the whole will is deemed to bo revoked (o) 
but not so always (p) The topic is fully discussed in Kedar v Satojim (q) 

5 By another will or codicil The law as regards revocation by a 
Rubsequeot will or codicil is thus stated In Toan endv Mcorc (r) citing from 
Williams the mere fact of mak ng a subsequent testamentary paper does not 
work a total revocation of a prior one unless the latter expressly or In fact 
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reroVc Ihc former, or the two be Incapable of elanJiog together, for though it 
be n maxim ii Swinltrre eajs, that nomnnean die with tno tciiamenta, yet 
any number of ln«tnim*nti, whatever be their reSatire date, or In whatever form 
they may I e, (to at they may be all clearly testamentary) may be admitted to 
P’obate as together eontatninr the bit will of tl o deceased And if a aubsequent 
tettanentar) Initniment be iDCOnalsteot with one of an earlier date, 

then such bier instrument will lavoke the former na to those where 

thc> nro Inconsistent'* lo that cate probate was granted of both the codicils 
80 far as the; were reconcilable A codicil tevokleg n prior will does not necessarily 
rcrolc a prur codicil to t) at will (a) Dut by cutting o(T the signature to a will, 
0 codicil on the eame piece of paper was held revoked, there being proof of intention 
to re\oke the codicil (2>). Similarly, a codicil confirming a will in the absence 
of other circumstances confirms a codicil altering the wilt fc), but if the Intention 
be to confirm tbe win abna without the alterntlons made by a subsequent codicil, 
the codicil will le befd to le revoked (cf) The doctrine that tl c words ‘last will’ 
in a testamentary paper necessinly Imports a revocation of all previous instruments 
80 far at It finds support from the cate of Plenty v. H'rjf (e) is overruled by 
later cases (/) It is a questlo’i of Intention when a codicil revokes a prior 
Will whether the Intermediate codicils are also revoked Thus. If the revoking 
codicil refers to tU« will by date or distlrguishes between the will and subsequent 
eodlciis the latter are not revoked (jr) 

6. Some writing doclaririg an intention to rovoko. A writing to bo 
cCTcetu'il in levoklor u will must be executed in the same manner as a will, is 
signed by the testator and attested by two witnesses, although unlike a will 
it may cootam no testamentary disposition. Thus, where a testator wrote at 
the foot of a will This will was cancelled this day,’ and he duly executed such 
memorandum in the presence of two witnesses who also signed it, held 'this 
memorandum is merely a writing, and not will or codicil The deceased does 
nothing by it in any way disposing of any property, he only revokes the paper 
(0 which it Is attached ’ (h) A letter addressed by the testator to bis brother and 
executed with the formalities required by this section as stated above was held 
effectual in revoking the will (0 In such a case, it has been observed ' the 
better course will be to order administration to issue with the memorandum 
annexed ’ 0) Where a testator obliterated tho whole of a codicil so as to make it 
illegible, locludlng his signature, by thick black marks, and at tho foot wrote the 
words signed by himself and attested by two witnesses, “Wc are witnesses to 
the erasure of tho above," held, though it did not come up quite to tho letter 
of tho Statute, tho words constituted a writing declaring an intention to revoke 


(a) Fanet V. Sf Catherine's College, \6Ea 
19 , Re Saoage, 2 P & D 78 , Re 
Turner. 2 P & D 403 
(i) Re Slccklty.QP D 169 

(c) Greeny Tribe, 9 Ch D 231 , FolUtl 
V Tettman, 23 Ch D 337. 

(d) Me Lead v Afc Nah, 1691 A C 
471 

(el t Rob 264 

(/l Catto v Gtlberl, 9 Moo P C 131 , 


Sloddart V Grant, I Mseq 163 cilod 
IQ Tovruend v Moore, I90> P 66 
butieej 1093 7 Ed 

(gl Farrer V Si Catherines College, 16 Eq 
19, Pratt V Pratt, 14 Sin 1^9, 
T 48, 7 Ed 

(A) Re Fraser. 2 P & D 40 
(i) ReDaranee 2P & D 4''6 
(/) Re Hicks 1 P it D 683 
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another (a). Similarly a will cancelled m order to revive a prior will which 
cannot be revived, is not thereby revoked (6) 

The doctrine applies where a legacy is revoked by the testator under an 
erroneous impression of fact, if the mistake appears on the face of the 
instrument Thus, where a testator revoked certain legacies given by a codicil 
assigning as a reason that the legatees were dead held, there was no 
revocation the assumption of the facta being erroneous, the intention to 
change was dependent on, the existence or not existence of the fact of death (c) 
But where the revocation whether of a will or of a legacy is unequivocal, le 
the intention to change is absolute and not dependent or contingent on the 
existence of certain state of facts, the revocation will acccrdingly be absolute (d) 

It has been pointed out in the case of Vencatanarat^ana v Subhammal (s), 
that ‘The Courts have recognised a distinction betVeen cases where the infirmity 
of the second will was apparent on the face of the will, and the defect was 
intrinsic, {eg, for want of attestation) and cases where the will was inoperative 
for reasons outside the instrument, te whore the defect was extrinsic, {eg, for 
viant of capacity of the donee to take) In the former case the second devise 
would not operate as a revocation of the earlier dense. In the second case it 
would ' In that case a testator governed by Mitaksbara law disposed of by 
will hia divided share in the ancestral property and gave his widow authority to 
adopt But subsequent to the will be took a boy ID adoption and the will thereupon 
become ineffectual Then the testator made another will which, infer aha, gave 
the widow a contingent power to adopt but there were no words m the later will 
revoking the earlier one The adopted eon died after the testator, then the widow 
took a boy in adoption It was held that the power to adopt given by the earlier 
Will was not revoked by tho later will although the dispositions of property could 
not take effect, as on adoption both the wills, to that extent, bad become ineffectual 

II. Revocation by adoption Wberca testator by will conferred on his 
wife a life estate With power to make a gift to an idol to ho established hy her and 
by a subsequent rtnamo/ipafro in which bo referred to bis will authorised his wife 
to adopt and provided that she was (o have possession and managenieat of the 
properties during her life and after her death her son was to be the Ae/d, on 

adoption the widow was divested ami the adopted son took and that the anumaU- 
palro in effci-t revoked the power of appointing a aAeftnif conferred on the widow 
by will //y A n ill however is not revoked by the birth of a pcstbumousson and It has 
been observed in onothcr case, that by parity ofreasnniDg tbo same argument will 
apply to the case of an adoption made b« a widow after tho testator's death (p) 

But where an adoption was mido by tbo testator governed by the Mitaksbara 
law after making a will disposing of ancestral property of which he wos tbo 
sole surviving coparcener of a divided share the will was held to havo been 
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revoked and of course after adoption a fresh will could Dot be validly made as a new 
coparcener was added by the adoption (a) Adoption, therefore operates as a 
revocation not under this section but becanse it takes away the capacity of the 
testator to dispose of his property, A ground which will not ipply to an adoption 
by the testator’s widow 

12 Destruction of one part of a duplicate will. Such destruction 
generally gives rise to the presumption that the testator Intended to revoke the 
will The presumption arises when the part in testator s possession is destroyed (b), 
it is weaker when both parts are In testator’s possession and only one is destroyed (c) 
Actual destruction or a formal revocation In writing is not necessary to constitute 
revocation of a Hindu will not governed by the Hindu Will’s Act (d) The addition 
of cl (c) has no doubt altered the law. 


71. (S 58.) No obliteration, interlineation or other 
Effect of obi tera ^iteration made in any unprivileged will after 
tion, *ioterl!neatfon tbe oxccution thereof sbaU liave any effect, 
or aiteratioD in un except SO far as the words or meaning of the 
^ will liave been thereby rendered illegible or 

undiscornible, unless such alteration has been executed in like 
manner as boreinbeforo is required for the execution of the 
will . 


Provided that the will, as so altered, shall bo deemed to 
bo duly executed if the signature of the testator and the 
subscription of the witnesses is made in the maigin or on some 
other part of the will opposite or near to such alteration, or 
at the foot or end of or opposite to a momoiandum roforring 
to such alteration, and niitten at the end oi some other part 
of the will. 

T. Change Tie waftfi "das deco exvcaied'* dave 6een sufisUfuferf for 
the words “shall bo executed," the word ’Provided for the word '’save, 'and the 
words ' is made” for the words "be made ’. 

2 The section. The section applies to the wills of Hiudos, cie It is bated 
on S SI of the Wills Act 

3 Obliteration ‘What is an obliteration t Is it not by some means 
covering over words originally written, so as to render them lllegiblo? (e) 
Obliteration to be effective must be made in one of two ways, (0 It must be 
complete, so as to make the origloal words or their meaning illegible or 
unintelligible!/), or (lO It must be duly executed in the manner required for the 


(a) IVn^ofanarafyana v SeSiammal, 43 
I A 20,39 M 107 

(I) /ones t HarJlng, 58 L. T 60 , Paige 
V Bfoet*. 75 L. T 455 
(0 Pemberton r Pemberton 13 Ve*. 290 
(dj Perteb detain v St^bao Koeer 4 
16 


I A. 228, 3 C 626 feld » 
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cited la Pe lion fo*J, 3 P. I* D 211 

iO 




122 


THE INDIAN SUCCESSION ACT 


fS 71 


execution of a will (o) Complete obJiteratlos of the signature baa been held to 
re7oke the will (6) Partial erasure of the testator s own signature does not amount 
to rBvooation (c) so also tbe name of a legatee has been supplied from the context 
where the erasure has been partial (d) The effacement of the original clause in a 
will br pasting paper over it has been held to he ohJIteration and it has been stated 
that if the words thus obliterated could not be read with the aid of glasses 
chemical agents should not be resorted to nor the pasted paper removed but 
probate should go with those part# m blank altbougb if the amount of legacy 
was similarly effaced the upper paper may be removed (e) It is not allowable to 
resort to any physical interference with the document so as to render clearer 
what may have been written on it The words may be attempted to be read by 
placinga piece of brown paper round them and holding the document agamst the 
windowpane or with the aid of magmfyiDg glasses (/) But in re Gilbert fg) 
a testatrix made several alterations m her will and later on pasted a piece of blank 
paper over them the court made an order for the removal of the paper only 
lU order to ascertain what the words wero Parol evidence is not admissible to 
prove the portion obliterated eg by producing a draft copy of the wilUA) unless 
the doctrine of dependent relative revocation applies \e the erasure was effected 
to substitute another legacy m its place which latter was not effectual (i) 


4 Interlineations or alterations There is a distinction between an 
lOterliQcatioo and an alteration The former is used merely to complete an 
imperfect sentence while an alteration Is a chat ge in tbe origioal disposition (/) The 
section docs not apply to tbe case of interlineations or alterations made before 
execution of the will Thus where, a testator made several alterations mbs 
will and confirmed It as altered by a codicil tbe court grouted probate of the will 
showing the alterations and inte/lioeatioos (I) Pencil alterations made before 
execution If the body of tbe will is m ink nre generally disregarded being pn^io 
/acic merely deliberative (1) But a clause locousisieot with the test of the will 
if struck out in pencil will bol treated as cancelled (m) In re Oreeiuoodln) the 
names of executors appeared beloiv tbe attestation clause w tb an asitrisV brfwa 
with another asterisk before the word executor in the body of tho will and were 
written before the exeeut on of tbe w/H It was treated as a sort of interlineation 
and the will admitted to probate but erasures and siibsequeot substltuiions were not 
admitted So It is desirable for tbo testator and vitaesscs to initial tho obliterations 
alterations and interlineations la order to prevent any question arising as to 


(a) 
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whether the; were made before or after execution (a). In respect of alterations 
and mterlineattoDS made after the execution of a will, the rule is. that either the 
original words or their meanings should be rendered Illegiblo or undisccrnible, 
or they should be executed with the formalities necessary for the ezecutloa 
of a xalid will Thus, where a testator after execution of bis will changed 
the word ‘four’ into ‘five' but the alteration was not attested by witnesses, the 
court granted probate of the will with the word 'four,' it being plainly discernible (&)• 
A case of unattested alteration In the name of the executor in a will has 
similarly been treated (c) Where a testator made certain alterations in bis 
will m the presence of the Itegistrar which were not attested, letters of 
administration v\ ere issued with a copy of the will annexed without the alterations (d) 
No effect can be given to unattested alterations (e) Interlineations wiU be 
rendered valid by the initials of the testator and of the attesting witnesses 
being placed qq the margin opposite the interlineations (/), or at the foot (^) The 
reason for requiring the security of attestation by two witnesses is to establish the 
fact that the testator has executed the whole Instrument sought to be proved (A) 
An interlineation in a duly executed will, acknowledged but not signed by the 
testatrix and Initialled by two witnesses, has been held not properly attested and 
therefore omitted from probate (i) AUeratlons made after the testator bad 
signed but before attestation were allowed m a will not governed by the Hindu 
Wills Act 0) Where a testator having by his will duly executed, disposed of 
various properties, ineludiag a bouse struck out the words of description of the 
house and placed his own signature near such alteration and also interlined a 
clause in the last will and added a memorandum signed by him and attested by 
two witnesses to tbc effect that the words were struck out for the benefit of his wife, 
held, the memorandum validated the alterations, interlineations and obliterations {k). 
In Ker v Ifeakin (i), one of fou* pages of a will not attested by witnesses 
was substituted by tbe testator thereupon, probate of the whole will was refused. 
It was pointed out that the doctrine of dependent relative revocation would apply 
tu such a case, provided tbe obliteration or alteration was made with a view to give 
effect to tbe substituted disposition altering tbe amount of the original legacy 
without revoking It altogether In such a case on tbs failure of the altered 
disposition, because it was not effected in the manner required by law, tbe original 
gift would remain good (m) Reference id a codicil to an interlineation m a will 
after execution is validated by incorporation (n) Where the original words were 
not discernible, probate was issued with tbe parts erased la blank (o) The 
circumstance that there are blank spaces left lo a will is no objection to Its validity 
An loterlineation of a trifling nature has been allowed (q) ‘ The mere fact that 
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the amount of a legacy or name of a legatee is inserted in different ink and m a 
different handwriting does not atone oonsUtuto an obliteration mterlincation 
or other alternation within the meaning of the statute nor does any presumption 
arise against the Will having been duly executed as it appears (a) 

5 Presumption A will is presumed to be duly executed even li there be 
no attestation clause (6) With regard to alterations and erasures the general 
presumption 13 that ifunattcsted they were made after execution of the will but 
this presumption may bo rebutted by proof of internal evidence to the contrary (c) 
Where there js a codicil the presumption is that alter-xtions in a will were 
made not only after execution of the will but of the codicil also (d) unless the 
codicil conhrms the alterations in the will (e) Evidence is admissible to show 
that the alterations were made before the execution of the codicil (/) A date 
to an alteration is not m itself sufficient to establish that the alteration was 
made at that time (27) Internal evidence may also go to prove the alterations to 
have been made prior to the execution of codicil (h) But it has been held that there 
18 no presumption as to alteration before or after execution but the onus is cast 
upon the party seeking to benefit by the alteration to adduce some evidence from 
which the court might infer that the alteration was effected before execution of 
the will (t) Where the date of an alteration was uocertslo the court on the 
evidence of an expert was satisfied that it was made before execut on and admitted 
the Will to probate ( 3 ) Farol evidence of decieratioss by the testator made 
before execution of the will has heon admitted to rebut the presumption azisiog 
from alterations {k) Post testamentary declarations have been held not to be 
admissible on tho ground that the effcot would be to substitute a mere statement 
of the testator for attestation required by law (/) 


6 Disposal of the subject matter of the legacy If a testator 
sell (m) provided the sale is not unauthorised (n) the legacy becomes inoperative 
A compulsory order for sale eg by order of court (o) or under on Act (p) 
operates as ademption of the legacy even wbere there Is an order In such 
cases for ro Investinont In some other land tq) But a direction to sell docs not 
operate as ademption of the legacy but the legatee Is entitled to it (r) It is 
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not proper to call theso cases of revocation, for revocation, atriotly speaklog, 
can be ciTected onlf in the manner todieated In the seotioD. Ur. Jarman has 
described them as "revocation by alteration of estate ’ (a). 


72. (S. 59.) A privileged will or codicil may bo 
revoked by tbe testator by an unprivileged 
expressing an 

cociicfL^ intention to revoke it and accompanied by 

such formalities as would bo sufficient, to 
give validity to a privileged will, or by the burning, tearing or 
otherwise destroying the same by the testator, or by some 
person in his presence and by bis direction, with the intention 
•of revoking the same. 

Explanation . — In order to the revocation of a privileged 
will or codicil by an act accompanied by such formalities 
as would be sufficient to give validity to a privileged will, 
it 13 not necessary that the testator should at the time of 
doing that act be in a situation which entitles him to 
make a privileged will. 


The section. The modes of revocatloa of piivlleged wills enumerated In 
this section are three in number, (1) by ao unprivileged will or codicil; (2) by 
an act expressing an iotentloa to revoke If coupled with such formalities as 
will validate a privileged will (6), ie., it can bo unmade in the same manner 
in which it has been made If the testator express such an intention by any 
act (e) : such revocation is possible though the testator at the time of revocation dees 
not possess the capacity to make a privileged will id); (3) by burning, tearing, &c. 
Besides, under S. C9 every will, and therefore necessarily a privileged will also, 
is revoked by the marriage of tho maker (e). 

The corresponding section la the Act of 18S5 (8. S9) was, by the Blndu 
Wills Act, made applicable to the wills of Hindus, apparently by oversight, for 
the seotloDB dealing with privileged wills were not applicable as they are not 
even now. This section is not included In Schedule III now and therefore dees 
not apply to Hindus. 


73. (S. 60.) (1) No unprivileged will or codicil, nor any 
part thereof, which has been revoked in 
auy manner, hball be revived otherwise 
than by the rc-exccutzon thereof, or by a 
codicil executed in manner hereinbefore required, and showing 
an intention to revive tho same. 


(«) J. 143 7 Ed., (SuDBttiwd iroB ibe 
•atboi*t book OB willi). 

(^) See S. 66. 


(c) Re OoiMre. I92t P. >94. 
(4) See ExpUkstioa to the Sec. 
(e) Re H'srJnp. 1917 P. 54. 
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( 2 ) When any mil or codicil, ivliioli 1ms been partly 
lorokcd and afteiwaids nholly roaoked is laviaed, suoli 
revival shall not extend to so much tlieieof as has been levoked 
befoio the leiooation of the whole theieof, unless in 
intention to the coiiti iiy is shown by the mil oi codicil 

1 Change The words shall be has been changed to has been’ in 
three places in the sect on 

2 The section This aectioo applies to the wills of Hindus etc H is 
a reproduotiOD of S 22 of the Wills Act 1837 (1 Viot o 26) with the addition 
of the Words by tho will or codiell at the end These words have I een added 
m order to exclude aiij other mode of proving intention cff by parol evidence 
or other documentary evidence Tho court Is to construe the testator s intention 
from what appears In the will or codioil itself The means of proof are clearly 
indicated by the words by tho will or codicil Parol evidence is thus not 
adrousible to hbow whether the testator s intention to revive a will extended 
to tho whole or part of it Such evidence m the absence of these words is 
admissible under Eiglish law for this purpose 4 will reiokod cannot bo revived 
except by re execution or by a codicil (a) 

The section deals with the revival of & will It therefore presupposes the 
existence of a will md tho revocation of that will The methods of revival 
are two in number (1) ro execution « (2) by a codicil (i) dulj executed and 
(ii) shewing an mtention to revive the wil) The second subsection deals with 
the revival of a wiU which has been revoked in two stages first m part aid 
aftenards wholi} According the subsection tbo revival of such a will 
extends to the will as it stood before its complete revocation Tbo whole will 
is not Id conseiiucDce revived unless tbo testator Indicates a oontrarj Intention 
bs his will or codicil in which ciso the whole will including tl e part that 
was first revoked is revived ihl Under tho old law in England a will revoked 
bj another was revived by tho revocation of the revoking will hut that law 
was changed bj the Wills Act 1837 (c) Where a will was found after the 
testators death but by parol evideooo it was proved that by a subsequent will 
he hod revoked all prior wills and codicils and his later will naa not forlheoming 
but parol evidence was given of its revocation heiti tho former will ivas not 
revived by the revocation of the revoking nlll but there was intestacy (d) 
There will bo no revocation however where tho dootrino of dependent relative 
revocation applies to tbo c roumstanecs of the esse (e) 

3 Bo rovivod Roiiml to bo effective must bo by re execution or by tbo valid 
execution of a codicil showing on intention to rovif o tho testamentarj instrument 
Dcaltucticn of the rooking will or codicil is not suflieicnt it Is not a re execution of 
the revoked wili according to the Act Intention to revive and refirence to « pr of 
lcstani*nlar> iaitrument an iisential The merefjotof thecxccution of a codicil Iinot 
enough but it must refer in some shape or other to the instrument which is set up (/) 
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If the later Instrument calU itself s codicil to a particular will then there 
IS sufficient reference to the will and sufliolent evidence of intention to amount 
to a repiblioatlon of the will Where reference is to dispositions contained in 
the will referred to thcro^s revival of the will (a) 

4 Re execution The re execution must be proper and valid te, effected 
in the manner required for the making of an original will otherwise the original 
will is not affected one way or the other (h) Where a testators signature was 
cut out but gummed on to its former place but the will was in the testator a 
custody held the presumption was that the document was cancelled amtno reiocandi 
re pasting the signature did not amount to re ezeeutlou (c) If a testament was 
in the custody of the testator, and upon bis death it is found upon bis repositories 
mutilated or defaced the testator himself is to be presumed to have done the act and 
it has already appeared the law further presumea th..t ho did it nnimo reiocandi (d) 
He execution means execution over again te by complying with all the 
formalities of law required for the execution of a valid will (e) 

5 Revival by codicil A codicil duly executed republishes the former 
Will it being immaterial whether the will was properly executed or °ot the 
defect m its execution is cured by republicatlon (/) It may revive a will with 
unatteated alterations (p) It has been held that even a codicil that Is conditional 
aay have the effect of ropublisbing tbo will or making it valid (A) But it has 
been established that the physical existence of the will sought to be revived Is 
necessary Therefore where a will has been revoked b> a later will and destroyed 
it cannot be revived by reference In a subsequent codicil So also where a testator 
has destroyed a will With the intention of tevokiQg It a codicil referring to it with 
the intention of reviving it cannot effect its revival (0 

6 Intention to revive Merc re execution without an intention to revive 
is not sufficient 0) Such intention is cisentisl id case of revival by codicil Tbo 
law is fully explained in re Steele (h) There it has been pointed out that the theory 
of law was that a codicil formed pact of a will and consequently to mako a codicil 
was to affirm tbo existence of a will aud to republish or reaffirm it All codicils 
therefore revived their respective wills If revoked the only diScuIty lay in 
aicertaining to which or what will the disputed paper was intended as a codicil 
The Legislature by using the words intention to revive must have meant that 
'the intention of which It epeaks should appear on tbo face of tbo codicil either 
by express words referring to a will as revoked and Importing an ioteotlon to 
revive the same or by a disposition of the testator s property inconsistent with any 
other iatention or by some other expression conveying to the mind of the Court with 
reasonable certainty the existence of the intention in question It was designed 
by the Act to do away with the revlvsl of wills by mere implication As baa been 


(a) Be niUon I P D 552 He 
Baker (1929) I Ch 665 
(M Dunn T Dann ' P A D 277 
3iell V Folhergll 2 P & D M9 
id) \X ISI 6 Ed Cl ed lo eopra 
(f) Be Banrhan I P D *129 
(/) Allen \ hfadJoek II Moo P C. «7 


Andenon v Andenen 13 Eq 351 
(si Be Heath 1692 P 253 
(6) Be S.Ue 30 L. J P 151 
(0 Be Sletle IP & D 575, 71* 
Beede 1902 P 75 
(i) T)wtn V Darj, I P A D 277 
(41 IPAD 575 
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shortly put it appears to have been the object of the legislature to put an end 
equally to implied revocation and implied teviTals (a) The intention should 
appear by express words referring to a will as revoked and there must be some 
expression conveying to the raind the existence of the nftentlon in question (ft) 
In the absence of intention therefore there can be no revival (c) The intention 
overrides mistakes in expression (d) 


Intention to revive a will is not to be gathered from mere reference by date to a 
will (e) The date is an important element but it is not sufficient by itself 
Intention to revive must he found in the instrument (/) VI here a codicil expresses 
no mten lon to revive a prior will or codicil to which it refers the lostrumeats 
revoked will not be revived by such reference merely fp) In fact a codicil which 
refers by date and which the testator intends as a codicil to one will may be 
entitled to probate with another will (A) By simply attaching a codicil to a 
previous will the will is not revived {i) A codicil described as codicil to an earl er 
will does not impliedly revoke a later oDe(j) unless other circumstances arc 
present (A) Where a testator by his second will revokes the first and then makes 
a codicil and describes it as the oodicil to his first will the reference in itself has 
been held sufficient to revive the first will only (ij but in other cases it has been 
held that mtention will decide whether the testator intended to revive the first will 
only (m) 


7 Extent of revival It is also a question of lotcntloDas to how much Is 
revived Thus if a codicil revoke a legacy given by a will and a subsequent codicil 
confirm the will evidence is admissible to show what was the intention of the 
testator The will may be revived not In combination with but as d stmet from 
the codicil (ft) The principle is plain namely In the« absence of intention there 
can be no revival (ol and if the Intention be clear an error la expression may be 
corrected ip) Where a testator by o will revoked a prior will and codicil and 
subsequently executed a paper and described it as a codicil to the revoked will 
held the intention was to revive the revoked will only and not the codicil (?) 
W here a testator gave all his properties to A and by another will devised bU 
estate to B then revoked the second will by cutting off the signature held 
the first will was not wholly revoked by the second will but only to the 
exteut of the real estate which was d sposed of by the second will \\hen 
the testator destroyed the second will with the Intention of revoking it the 


(fl) ^for^h T hfanh 1 Sw & Tr 533 
M Bt SU^U IP tcD 1578) 

ic) Hr Hradr 190Z P 75 

id) •Jit •Diike.fi P D 207 , Be May 
I P {t D 501 Be SUaJham 
6 P D 205 Be Andenon 39 L. 

(e) he I P D 575 

S\Xa<j JP & D 5fll pet eanUo, 
Be BeynelJi 3 P D 35 
SfrilkeiTv. 6 P D 2Q5 
(J) ^^eLecd T 1691 A C 

(,\ BtPennU 1691 P 376 •Re (net 
* 2 J’ D 111 

‘Hcffn V GaoJenaugh 31 L. J P 


49 

(0 C\:cLeod V 1691 A C 

471 

(y) Be Sledhem 6 P D 2 5, Re 
ChUcoii 1697 P 223 
lA) Be Brynclij 3 P & D 35 

t/j Be Beynotds 3 P & D 35 

(m) Be Sltele I P A D 575 

(n) McLeod T IfcAoJ 1691 A C 
47J Be Jim (19D4) I Ch 317 

(o» Re Btade 1902 P 75 
tr) Rt •Di.h 6 P D 2C7 Be 

Chllecit 1897 P 273 Be Baier 
(1929) I Cl 66S J 190 181 
7 Ed 

(v) Be BeyrtolJ. 3 P A D J5 
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revoked part of the firtt will was not thereby revived, but the opcratloo of 
the second will in respect of the revocation of part of tbo first wilt still 
remaioed The former will so far as It was revoked, could not be revived 
except by re execution or by o codicil (o) 

When a testator by a codicil confirms In geaeral terms his will or bis last 
Will and testament, tbo will togetheV with all tho codicils Is taken to have been 
confirmed * The will of a man Is the oicgregato of bis testamentary Intentions 
BO far as they are manifested in writing, duly executed according to tho statute (6). 
On tbe other hand. It is equally clear that the testator tnay, by apt words, 
express bit intention to revoke any codicil already made and set up the original 
will unaffected by any codicil (e) The authorities lay down two propositions, viz , 
(1) if a man ratifies and confirms his laat will bo ratifies and confirms It with every 
codicil that has been added to it, (2) tbo ratification of a will described by its date 
is a ratification of the will as modified by tbe codicils and, therefore, does not 
revoke the codicils which were made between tbo date of the will and tbe confirming 
oodicil In Bjrlon v October]/ (d) a second codicil was held to revive tbe will to 
which a reference was made by date but not a prior codicil to which no reference 
was made bfr Jarman Is of opinion that the decision is erroneous on this 
point (e) 

8 Effect of republication. A will in existence unrevoked may be 
republished, te, confirmed by a subsequent wilt or codicil To republish a will 
is to reafifrm its validity (/) Kepubtieatioo, therefore, takes place when 
an unrevoked testamentary instrument is confirmed by a later one The effect 
of republlcstioo of a will by a codicil IS to make tbe will take effect as if it had 
been executed at the date of the codicil and to constitute a new will of tbe date 
of tbe codicil (p), unless a contrary intention is shewn (A) A codicil does not 
always make tbe will speak from the date of the codicil (0 A codicil which is 
merely auxiliary explanatory and supplementary to a will does not by republishing 
the will erase its date Therefore tbe will as modified by the codicil stands (,;) 

A charitable gift made by will Is not Invalidated merely by tbe fact that tbe 
will containing it is confirmed and republished by a codicil executed less than 
three months before the testator s death (k). 

One effect of bringing down the date of tbe will to that of the later codicil Is to 
pass after purchased property not mentioned In tbe will (i) Another effect of revival 
Is to “effect tbe same disposition of tbe testators estate as if the testator had 
at that date made a new will, containing tbe same dispositions as the original. 


(0) Be //oJgi^insen 1893 P 339 

(1) Lemage v Qoodian, 1 P & D 57 

(c) Qnen r Tribe 9 Ch D 231 (lee 

caiei teieried lo) 

(d) I Ch D 234 ezpUised m Green 
V. Tribe 9 Ch D 231 

(e) p 186 7 Ed See Be ^etifieW* 3 
P & D 35 

(/) Be Sleele, I P & D 575 578 
fg) 'Dudley T Cbamphn (1693) I Ch 
101 , Be Bayer, (1903) I Ch 665 . 
17 


He Hardyman (1925) I Ch 67 
(A) Hopvood T Hoprtood 7 H L C 
728 

(0 Hopw>od V Hoprsood, 7 H L C. 

720, 710 

{J) Adm Gent v Hagbea 40 C 192, 
203 21 I C 183 

Ik) “Be Moore Long v Mote! (1907) 
I It R. 315 

Ui Greeley r Sempion (1917) I Ir 
R 26 (til leadiBg ca>e« are renewed) 
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but With alterations Introduced by the various codicils (a) The same rule is now 
applied to the case of specific gifts (b) Therefore a legatee not m existence 
when the will was written may taXe under the republished will or a legacy that 
has lapsed may be revived because the will after republication expresses the 
testator s lotentions at the later date (c) * Republication does not revive a legacy 

which has been revoked adeemed or satisfied (d) nor does it substitute a new 
legatee (e) As to the mode of repuWtcation of a will see Halsbury Vol 28 p 578 
9 Parol evidence Parol evidence is not admissible to show that a 
testator made a mistake in referring to a particular testamentary Instrument 
although it may be admitted for the purpose of expunging a clause by showing 
that it was never intended that it should from part of the wHl (/) In 
ascertaining whether a testator lutended to revive a revoked will the court 
IS precluded unless there is a latent ambiguity m the codicil from receiving 
any evidence except what may sufiSoe to place it in the position of the testator (?) 
Intrinsic evidence may show that a reference to the date of a will s 
erroneous (A) but parol evidence is not admissible m this connection (i) 


CHAPTER VJ 


OF THE CONSTRUCTION OF WILLS 


74. (S, 61.) It IS not necessary tliat any teclinjoal 
TTOids or terms of art be nsed in a wil), 
Wor me of will wording be such that the 

intentions of the testator can be known therefrom 


1 The section The section applies to the wills of Hindus etc This 
section can hardly bo said to lay down a canon of construction but is inserted 
here by way of introduction to the rules tbat follow It enunciates the 
well known rule that no technical words or terms of art aro necessary In a 
will (j) and states that wbat the testator sfaouid bear in mind m writing his 
will U to express his intentions clearly with the help of suitable words so 
tbat there may be no room for ambiguity, and coosetiueotiy no d fficulty io the 
construction of the words Th s may be said to be golden rule of drafting 
a will 


2 Meaning of construction To construe a trill niescs to give effect 
to tbo intention of the testator lA.) Intention Is tho clement by which the 
courts are to be guided In determining tho cfTecl of a tcstamonlary disposition (/) 


(a) 

(c) 

iff) 
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I/) Walpole r Chlomendely 3 V« 402 
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H 20 p 577 
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The rules of conitructioo arc rules designed to assist In ascertaiotog Intootlon (a). 
These rules, as set forth in the following sections, are founded on decisions 
of the Court of E<)uUy and embody the svsults of the earnest endeavours of 
a long senes of eminent judicial authorities to givo effect to the wishes of testators 
as expressed in their testamentary documents (A), and these rules are intended 
to aid the court, where there is ambiguity, and not to get rid of the expressed 
words of the testator, if expressed in clear terms (c) The English rules of 
construction ba^o to be applied with caution in this country (cO The courts 
here should take into consideration what are the ordinary notions and the 
wishes of Hindus, efe (e) 

3. Intention ia to bo gathored from tho whole will. The paramount 
duty of the courts in construing wills Is to ascertain and giro to effect to the 
intention of the testator to be collected from the whole rrill and not from 
any particular word or expression which may be contained in it (/) The whole 
will must be read in the first instance without paying any attention to legal 
rules for the purpose of seeking the testator's intention and the meaning of 
the words he has used (j;) Each clause must be taken in cOD]UDetion with, 
and interpreted h}. the other portions of the instrument (A) In construing a 
testamentary Instrument not only should the whole of it be taken into 
consideration so that, if possible, no part of It contradicts the other (i), but the 
court should look at all other testamentary lostrumeots (J) An erroneous 
recital of a will in a codicil, however, will not alter the construotioo of the will (A), 

4. How Intention is to bo deduced* InteotiOD is to be collected from 
the words of the will (/), taking tho whole of the instrument together (m) 
These form tho materials from which the iotentioo is to be gathered, as they 
convey the expression of the testator's wishes (n) In other words, the words 
supply the clue to the intootlon (o) The first duty of the Court expounding 
the will is to ascertain what is the meaning of the words used by the testator 
It IS very often said that the Intention of the testator is to be the guide, but 
that expression is capable of being misunderstood and may lead to speculation 


lo) Rem La} V Kona} La!. )2C (Sm 
(A) Jalram v Kuoetbal, 9 B 491, 504 , 
Adams t Crap, 48 M L J 707 
(c) Re Hamlet, 39 Ch D 426, ciled 
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as to what the testator may have supposed to have intended to write whereas 
the only proper enquiry is what is the meaning of that which he has actually 
written (a) Accordingly construction ta primarily directed to determiniog the 
meanings of words used in the will instead of discovering the intention of the 
testator ‘The question m expounding a will is not what the testator meant 
but what IS the meaning of hia words The tise of the expression that the 
intention of the testator is to be the guide unaccompanied with the constant 
explanation that it is to be sought in his words and a rigorous attention to 

them IS apt to lead the mind Insensibly to speculate upon what the testator 

may be supposed to have intended to do instead of str ctly attending to the 
true question which is what is that which he has written means (6) It is 
the writing only that is to be considered (c) Accordingly it has been stated 
that where there is an intention on the part of the testator overwhelmingly 
established upon the words of the will Itself the court will declme to go 
beyond that (d) The rule therefore is to ascertain the intention of the testator 
as declared by him and apoarent in the wordj of the will and to give effect to this 
intention so far as it is consistent with the law (e) The court is not at 

liberty to speculate upon what the testator may have intended to do or may 

have thought that he had actually done The court cannot give effect to any 

intenfiou which is not expressed or plainly implied m the language of the 

will (/) The court cannot put m words simply because it may have some 
suspicion that m making his testamentary disposition that was tbe intention 
in bis mmd (^) Tbe same rule applies to constructions of deeds (A) Tbe 
question whether tbe Intention is consistent with tbe rules of law or not 
can never arise till it is settled what tbe intention was (t) If the intention 

conflicts with any rule of law it cannot bo given effect to (y) Thus, where 

a devise of a house was made to a legatee for life then to a charity but 
should there be no chanty established then to the same legatee Aefd if the 
charity could not get the home the testator Intended it to go to the legatee (A.) 
Words should be understood as the testator understood them or intended that they 
should be uaderstood JntenJJoD is to be gathered Sroa the language and not 
from anything extraneous to It Where a will la written m the vernacular the 
court has to see id wbat sense the words m tbe will were used by the testator (I) 


(a\ RodJu V Filzgera!J 6 H L- C 823 
TJe Fttemon (19 0) I Ch 6hl 
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*‘But from the Imperfection of language It li impossible to know what that 
Intention Is without Inquiring further and teejog what the circumstances were 
with reference to which the words were used and what was the object appearing 
from these circumstances which the person using them bad In view; for the 
meaning of words varies according to the circumstances with respect to «tbicb 
they were used." ‘'The same words used in two wills may express one iotentioa 
when used with reference to the state of one testator's alTalrs and family, and 
quite n different one when used with reference to the state of another testator's 
affairs and family" (a). In eonitrumg a will the intention of the testator abould 
be ascertained For the purpose of ascertaining the intention, the will ahonid 
he read by the light of eurrounding clrcumstancea (fr) Primarily the words of 
the will are to he considered, nnd next the earrounding circumstances when the 
testator's meaning may he affected by them {c). 

5. How words arc to bo Intorprotod. It is o cardinal rule of 
construction that clear nnd unambiguous dispoaltive words are not to be controlled 
or qualified by any general expression of intention (d). The broad rule of 
interpretation has been thus stated : That which the testator has written is to 
be construed by every part being taken Into consideration according to its 
grammatical eonatruetioo and the ordinary acceptation of the words used with 
the assistance of such parol evidence of tbo aurroundlog circumstances, as is 
admissible, to place the court In the position of tbo testator (c). To construe 
la to place one self Iq the position of the testator!/). The court must look to all 
the clauses of the will and give effect to all the clauses, ignoring none as redundant 
or contradictory and the meaning of.a word may be modified by the context (p). 

The first rule, therefore, id construing all written documents is that the 
grammatical and ordinary aenao of the words is to be adhered to unless that would 
lead to absurdity or some repugnance or inconsistency with the rest of the 
instrument, In which case the grammatical and ordinary sense of the words may 
be modified so as to avoid that absurdity, repugnancy or iDconsistcDcy, 
but no further (A). This is the prima facie rule of construction with which the 
court should start (i) Rules of grammar and the usual meaning of technical 
words may be disregarded In case of wills of illiterate persons but no words can 
be struck out which has a clear and definite operation in the disposal of his 
property (y). 

A word in a will must receive its natural and ordinary meaning, even though 
it may make a gift, capricious, unless such meaning la prohibited by any rule of 
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ascertain whether there exists any person or thing to which the whole description 
given m the will can, reasonably and with sufScieot certainty, be applied (a) 
Thus, in order to avoid a repugnancy between the language of the testator and the 
facts of the case, children may mean illegitimate children (6), or wife may mean 
not a legally married but a reputed wife (c) 


7. Extrinsic evidence and parol evidence Extrinsic evidence is not 
admissible where the words of a will are perfectly clear, but parol evidence is 
admissible to explain them m order to ascertain the persons and tbiogs 
insufficiently described or explained by them, the fundamental distinction being 
between evidence m 'explanation of the words of the will themselves and evidence 
sought to be applied to prove to iotentlon itself (d) Evidence is admissible to 
explain the meaning of the words used by the testator as distinguished from the 
evidence of the testator's intention. It la also admissible to show that expressions 
used in a will had acquired an appropriate meaning, either generally or by local 
usage, or amongst particular classes, and the sense and meaning of the language 
may be investigated and ascertained by evidence de hors the instrument itself (e) 


8. Addition and alteration of words. Where an estate has been created 
by express words it would be a strong thing to control and override such words 
by any other part of the will unless it IS explicit The court cannot put in words 
simply because it may have some suspicion that id making bis testamentary 
disposition that was the intention in the mind of the testator (/) The court will 
decline to alter a clause to a will where there IS no ambiguity (y) In such a ease 
to substitute one word for another “would be doing a violence to the language 
which nothing would warrant but a clear and unmistakable intention collected 
from the other parts of the will {h) CoDiCcture is quite imadmissiblo to control 
the expressions of a will (*)• Courts have even gone further and said that If 
effect connot be given to a will without straining the words of the testator, the 
courts will not be justified m taking such liberty with a will Therefore, where 
an attempt to create an estate tsH aadee the n-iU ol a Hiadu waa be^d tobe voiif 
the legatees were held cotUlod to life estates and not heritable estates 0) 
Similarly, where the words of a bequest are wholly insensible, the property will 
go as in the case of intestacy There must be o reasonable certainty as to the 

persons who are to take and the estates they ore to take before a gUt^ can be 
Implied (1) Where the will was written by a person who knew nothing' of the 
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testator's family and tbero iras an error m the name of i legatee tho court 
refused to rectify the mistake (□) 

9. Absolute and limited Interests An absolute gift may be cut down 
by an indication to tho contrary expressed lo the rrill [b) or in consideration of 
what are known to be the ordinary notions and vrisbes of the Hindus with regard 
to the devolution of property (c) But an absoluto gift made by a wili cannot 
be cut down by subsequent words unless they clearly hsvc an effect to restrict it (d) 
A power of absoluto disposition created m favour of a donee (eg, a widow) 
Indicates an iotention to create an absoluto interest m favour of the donee (e) 
unless all the provisions taken together indicate that tho donee was to tako only 
a life interest coupled with a power of appointment (/) but tho gift will not bo 
construed in this limited sense If there be In so many words a clear and absoluto 
gift (even if the dooco be a Hindu widow) (g) A gift over if a devisee or legatee 
to whom an absoluto interest is given docs not dispose of hU Interest or dies 
intestate, is void both as regards realty and personalty (^) similarly when an 
absolute Interest has been given to the first taker a gift over of what may cot Lo 
required by him is void for uncertainty (t) 

10 Technical words Ho technical words are necessary for a will (^) 
With regard to technical words or words of known legal inport the rule is tbat 
they must have their legal effect even though the testator uses mcoasislcnt 
words unless those Inconsistent words arc of such a nature 03 to make it perfectly 
dear that the testator did not mean to use the technical terms in theic proper 
seOBO (fc) Another rule of construction tbat prevailed was tbat where two 
ioteotlons wore apparent on the face of the will both of which could not take 
effect namely a general and a particular intent the courts 'isecrtainod what was 
the generol and paramount intention of the testator and then construed the will 
BO that the particular intention should give way to such general paramount 
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intcnttoQ This doctrine has been qualified in the following manner in Jasson v 
fa) that the general intent shall OTeriide the particular is not the most 
accurate expression of the principle of decision The rule is that technical words 
shall have their legal effect, unless from other words it is very clear that the 
testator meant otherwise Accordingly jt has been observed that argument® 
founded upon the supposed general intention of a testator require to be carefully 
watched (6) A word may have a plain meaniog and a technical one and the rule 
of construction applicable will differ according to the view the court takes of the 
meaning of the word (c) 

11* Function of courts The court cannot decline the jurisdiction to 
declare the meaning of a will (d) As to the foundation of the jurisdiction of 
courts in India m respect of construction of a will see i?rinif>as v Sionmohtnt 
Courts must go by the words of the testator and not speculate upon his mteo 
tion (/) The judgment of a court m expounding a will should be simply declaratory 
ofwhat is in the instrument (p) Ofall the cases which come before the court for 
its decision none can be roorp embarrassing and more unsatisfactory than those 
which arise upon the construction of wills The court has no real guide to enable 
it to arrive at a conclusion (h\ The House of Lords has rejected the argument 
ah tneonu^meni* m the construction of wills (») The office of a judge it has been 
said la not to legislate but to declare the expressed intention of the legislature 
even If that intention appears to the Court to bo injudicious ij) The court 
should look to the words of the will alone to determine the operation and effect of e 
gift and disregard altogether the legal consequences which may follow from the words 
as regards the nature and qualities of the estate when such estate is once collected 
from the words of the will {k) The question whether the intention is consistent with 
the rules of law or not can never arise till it is settled what the intention is (1) 
Except on isolated words and phrases decided cases arc not of much real Bcrrico 

in tho construction of wills (m) but It has been observed that the judges ate bound 

to have regard to any rules of construction which have been established by the 
courts and to construe a will as plain legal minds would do (n) Where the 
language is clear tho construction caouot bo altered because It is harsh or 
capricious (o) But where a will admits of two constructions that which bespeaks a 
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reaaonablo and probable intention is to be adopted, that which would indicate 
an intention unreasonable, capricious and inconsistent with the testator’s wiews, 
as evidenced by his conduct and by the dispositions of bis wiii, Is to be rejected (a). 
Courts would decline to adjudicato upon rights of parties In a contingent event (b), 
or to determine questions of title as to future interest (c), or to make any 
declaration aiTeotlng the rights o^ persons who are not parties to the proceeding (d) 

12 Utility of the rules. Tho rules which are to govern the construotlona 
of wills, as well as all other written instromonts. are now very clearly established, 
and it is impossible to overrate the Importance (notwithstanding all the 
temptations from supposed hardship or probable intention) of steadily, strictly 
and faithfully adhering to thoso rules, for the sake of the great interest of 
society m avoiding litigation, and affording tho only chance of obtaining certainty 
in the coostruotlon of wills, as such a subject fa capable of (e) Decided cases, 
however, are of very lUilo assistance in interpreting a will, except in so far 
as they lay down broad canons of construotions (/) The will of one testator 
cannot be construed by referooco to that of another (p) The rigidity of the 
rules of construction however, sometimes defeats the intention of the testator 
when his language la clear and the courts aro thereby precluded from giving effect 
to an intention not expressed by him (A) Half tbo disputes arise from a 
consideration of what the canons of constructions mean unaffected by the 
circumstances of each particular case *'If you lay down a oanon of construction 
which la supposed to meet every case you aro absolutely certain to go wrong” (0 

13. English rules of construction and Indian wills The rules of 
ooostruotion established m English courts for construing English documents bavo 
grown up side by side with a very special law of property and a very artificial 
system of coaveyaaciog It is a very serious thing to use such rules in interpreting 
the instruments of Hindus, who view most transactions from a different point, 
think differently, and speak differently from Englishmen, and who have never 
beard of the rules in question O) Therefore if m translating a testator's words 
into English some technical words come to be used, the former words are not 
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iiBcessanly to receive the technical meainDg Ascribed to the Engh«h words (o) 
Further, the courts in India are botiod by the provisions of a consohdatory 
Statute, the object of which n to place the principles of law upon o footing more 
specific aod more certain than the practice of English courts. In interpreting 
those statutory provisions the courts are specially to guard themselves against 
bejOg guided too much the Eagltsb cases and too little by fbe words of the 
Statute Xt should also be remeinbered that in many matters the Succession Act 
has departed from the rules and prjnciplea adopted w EogJaod Tbs court 
should Hot also allow Itself to be influenced by anv consideration of the previous 
state of the law fc) 

Where the rules of English law are applied hv analogy to Hindiii, thoce 
relating to personalty are more freqaently resorted to than those relating to 
realty (dj. In construing the will of a Hindu it is not improper to keep m mind 
what the Hindu Jaw is and what It permits even though the testator himself be 
Ignorant of the law fe), or to take lato consideration what are known to be the 
ordinary notions and wishes of Hindus with respect to the devolution of property, 
thus, where the Hindu Wills Act did not apply a gift to wife under a Hindu will, 
in the absence of express terms giving a heritable right or power of alienation was 
hold to confer only a Hindu widow's estate (/) 

14. Certain Special rules Words of futurity, m ease of a proviso 
to take effect on the legatee becoming bankrupt (0, or, in the case of a proviso for 
defeasance of an estate tail on the donee tn tail being Lorn In ui) (testator's) 
lifetime I are not allowed to operate to dcfeit the nnnifest Intention of the 
testator (A) ff there be clear words roakiog a gift vested clear words ore requited 
to convert it into a cooticgeot oue (i> 

15 Procedure The question bow far the old pnctice of the Court of 
Chancerj, namely, a suit for administration is necessary for the purpose of 
Construction of a will is discuvsed In J^htiggol uKi v fPooroopro'omo O' All 
Interests thit may In any event bo affected must be present (H) 
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under sucli will, tlie property wliicli is clnimcd ns the subject 
of disposition, the c'rcumstances of the testator and of his 
familv, nod into every fact a knowledge of which may conduce 
to the light application of tho words which the testator 
has used. 

Illustraftons 

(t) A, by hi3 will, bequeiths 1,000 rnpcca to his eldest son or to his yoiin(;cst 
grandchild, or to his cousin, Mery A Court may make Inquiry in order to 
nsertain to what person the description in tho will applies 

(u) A, by his win, leaves to B “my estate called Black Acre” It may bo 
necessary to take evidence in order to ascertain what is the suljeet matter of 
the bequest , that is to say, what estate of tho testator’s Is called Black. Acre 

(ill) A, by his will, leaves to B “the estate which I purchased of C It maybe 
necessarv to take evidenos m order to ascertain what estate tho testator purchased 
of C 

1. Tho section The section applies to the wills of Hindus etc It empowers 
courts to avail themselves of extrinsic evidence for the purpose of determining 
questions as to what person or what property ii denoled by any words used In a 
will Whore tho testator has left no uncertainty as to tbo person to be benefited 
*ind tho property fay which the beoe6t is to be conforred, tho Judge Is precluded 
from Rotag outside the actual words used by the testator (n) An instrument 
which Is free from ambiguity Is to be construed according to tbo plain ordinary 
meaniog of Its terms together with the surrounding eircumstsncei and with whit 
may be inferred by necessary or reasonable implication from tbo language of the 
Instrument Words in such i esse arc net to be ■mp'^rted In tbo instrument upon 
mere conjecture of what might prol ably have been Intended (fc) 

The rule has been thus etsted by Sir J ttigram — Prorosltlon V For the 
purpose of determining the object of a testators bounty, or tho suli^ct of 
disposition, or the quantity ot lotrresl Intended to be given by )ils wJll, a Court 
may enc^ulro Into every rtat'nal fact telitHy: to the pertoa who tlalois tAija 
Interested under the will and to the properly which Is claimed as the subject of 
disposition, and to the circumstances of the teststor and of bis family and aflsirs, 
for the purpose of enabling the court to Idertlfy the person or tbiog Intended 
I y the lestitor, or to determino the quantity of interest be has given by bis will ' 

2. Inquiry Into rttatcrlal facts In construtog a srii] it Is nrcestiry that 
the court should put Itself as fsr as It can In the position of tbe testator ard 
Interpret his expressions ns to pereens and things, with refereree to that degree 
of knowledge of those persons and things vrbich so far as It can dli'over, the 
testator possesreJ (c) The court nsy look at the soorruundlrg clrcLcitancri 
existing at the time when the teitat^r made bis will “Veu irsy pla*e ycone’f 
so to epeak. In bis arn-cLalr. aoJ c Etl*er the clr*u=ist atcei ly wllcb lewis 
surrounded when be made bli will to ee lit you in srritiog at bis latest co “ 
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flirt a seWafflentsuSscquontly executed ia not to be looked at (o) the testator 
is presumed to have mtended to refer to some existing matter or thing (i) 
Aooordingly persons designated pr tUDgs left by bis will may be found by 
admiltme proper external evidence (c) ‘Tbe court has a riglit to ascertain all 
the facts which were known to the testator at the time to made his will, and 
thus to place itself in the testators position In order to ascertain the hoaticg 
and application of the language which he uses, and In order to ascertain whether 
there exists any person or thing to which the wbolg ijeseriptlon given m the 
will can be reasonably and with euOicient certainty applied (d| All facts relalleg 
to the subject matter and object of the devise the mode of acijniring it the 
local Situation, tbe distribution of the properly, are admissiblo to aid m asoertaioing 
what Is meant by the words used id tho will (a/ The court must also consider 
the surrounding cifcutDstaaces the position of the testator his fsoii/y relationships, 
the probablity that he used words in a particular sense as well as his race and 
religious opinions (f) It is like evidence of parcel or no parcel m a deed You must 
admit evidence to show who constitute the class of takers, and whst coostitues tho 
property which is dealt with but evidence tending to show an uuprobablUy of 
intention on part of the testator to beoefif a class answering to tho description 
IS not ndrolbsiblo (g) But tbis docs not mean however that tbe court is in the 
first instance to view tho surrounding circumstances in order to construe a will (k) 

3 Whert evidence is admissible The court is no doubt bound by the 
primary signification of the words used in a will But it will not do to carry It 
too far because wheu a man makes bis wiU it is fair to presume that be uses ordinary 
language in Itfl ordinary sense instead of Its origin'll slgnlBcation Further evideneo 
has always been admilted to prove that the use and coustom of particular places 

to oectam words particular moaolugs Thus cvideoce was admitted to show 
thit the term nephew m a will referred to the nephew of tho testator a wife and not 
of tho testator himself both having the same name (i) though tho term when used 
as tho solo deactiptioQ of a class must bo construed to refer only to the sons of tho 
brothers and s sters of tfjo testator (/) 

4 Per determining questions as to person Evidence of surrounding 
c tcumst iuecs Is admissible to ascertain the object of a testator a bounty (i) Where 
a testator describes a legoico as the wife of A evidence is admissible to show 
Ibat tho testator knew that the person designated as tho wife was not in fact 
tho wife other vise ‘bo court cinflol arrive it tho conclusion that the testator 
was uslnR tho word wife' otherwise than In Us legal mean n^. O) Whore tho 
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object of & gift IS not indicated with certainty bat could be made certain by enquiry, 
CTidcnce of extrinsic facts is admissible, eg, a gift to persons who would bo 
partners of the lestatnr, so also where a person it described ouiy by a nickname (o), 
or an initial (6), or by a name by wbtcb the legatee was called by the testator 
which was not bis real name (e) But ccidenee will not be admissible when tho 
description is so Imperfect as to bo uselcsa (d) 

5 For dotormlning questions as to property, fixtrloslo cridcnco is 
admissible to ascertain whether there is any property to which the legacy can refer, 
or whether there is a power of appointment and to what It extends (c^, or to show 
what properties tho testator understood to bo comprised In the description of 
a gift (0 Thus, if a testator leave ' my estate called Blackacrc’ (jj), or ‘the estate 
which I purchased of 0,* or ‘the bouse I live in*(^), evldenco Is admissible 
for ascertaining tho actual subject of the gift So also where the subject of a 
devise IS described by reference to some extrinsic fact, evidence is admissible to 
ascertain that fact (i) Habits of the testator are also receivable In evidence (y) 
Where a testator, a jeweller, who in tho course of bis business employed 
certain private marks, mentioned tho amount of legacy by means of symbols, 
evidence was admitted to show the meaning of tho symbols {K) Evidence is also 
admissible where there Is an erroneous description of the object of a gift, e g , where a 
testator makes a gift of shares in a company when those shares bavo boea converted 
or otherwise dealt with (f), or where a testator devises lands described as situate 
in a particular place when in fact it is situated m another place (m) Where a 
testator had two closes evidence was admitted to show that ho used tho term 
close* in the sense which it boro in tho country where the property was situate 
as denoting a farm (n) Extrinsic evidence is admissible to show whether after 
acquired properties were intended to pass (o) For evidence of surrounding 
oircumstances as helping to ascertain the testators intention, see Bhaiya Sker 
T Bhaiya Oanga (p) But evidence of surrounding circumstances to ascertam 
the testator 8 intention will not be admitted when the language of the document is 
clear (gl 


(0) Baylis y AU Genl 2 Aik 239, 
Hunt V Hotl 3 Bro C C 31 1 

(1) JJhboll V Ma,3lc. 3 V« 148. 

Claylon v Lord Nugent 13 M & 
W 2C0 207 

(c) Lee V ■Pain 14 L. J Ch 346. 
fee Comojis v Slundell, 1 H L C 
7S6 

(dj Goodtnge v Goodtnge, ! V« Sen 
231 , <3feen v Hovard | Bro C 
C 31 

(e) He atayhea (1901) I Cb 677 

(/) iVelb V Byng I K & J 580, 

Castle V Fox, 1 1 Eq 542 , fVest 
V Lov>day li H L C 375, 
Whl'field y, Langdale, I Ch D 
61 

(g) Goodlitle y Southern 1 M & SeL, 
299 

(h) Doe V Co//ins 2 T R 498 

(') Riek.e(ls V Tarquand I H L C 
472 , Goadlille v Southern, I M 


& Sel 299 , Gauntlett y Carter, 
17 Besv 556, Narruon v M\de 

2 H & N £05 J 484 5 7 Ed 
(j) Doe V Hiscocks, 5 M & \V 363 
(ft Kell V Charmer 23 Beav 195 

(fl Tnnder y Trlnder, { Eq 695 fold 
itt Flood y Flood, (1902) I Ir R 
538 

(m) Aliller v Traoers, 8 Biog 244 , »ee 
Charier r Charter, L. R 7 H L. 
364 

in) Richardson v IVafson 4 B & Aid 
767 , see also Doe y £arl of Jersey, 

3 B & Cr 870 

(o) Wehb y Byng 2 K & J 669. 
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Carton estate* were allowed to be snbstiiuted for the words ‘the said tea Know] 
estate used by the testator (q1. So also a mistake m the numbering of a schedule 
was corrected by allowing ‘fourth* to be read as ‘fifth’ (6), and the words ‘all and 
without issue' were changed into ‘any and IcaTiog issue’ (c) *or* Into ‘of* (d), ‘one’ 
Into ‘no more* (e) 


CaS6Si In Narayani v Adm Gent, (/), the words ‘subject nevirthclcss 
to the trust for raamtaining luy said daughter,' were held to have been 
fntentfed 6y the testator to apply m the event of the daughter boicg otherwise 
unprovided for So also the words, if my aon dies,* m order to he consistent with 
the other provisions were Jield to niean ‘dies during mmonty' fg) , sioiilarly, the 
expression ‘m the event of both (legatees) dying without issue* a gift over to others 
was held to mean 'if both died under 21,’ when alone the gift over would take 
effect,, for an indefinite failure of issue would make tho gift void for remoteness, 
and the court would struggle against a construction that would defeat tho obvious 
intention of the testator (h) A gift to the testators sister in those words, ‘you 
and the generations born of your womb successively enjoy the same No other 
heirs have right of interest,' was held to confer an absolute estate on the sister 
but defeasible on the failure of issue living at the time of her death (i) A gift to 
the first eon of A severel/r and successively to tail male was construed as a gift 
to the first and other sons of A(;) Tho words, 'rights have been construed as 
‘rights of immediate enjoyment' (A), 'without issue’ as ‘without leaving issue II) 
Where there was a gift to two sisters with a direction for a gift over to the survivor 
in case of death of a legatee, it was held to mean in case of death of a legatee 
during the lifetime of the testator, so that if both survived the testator the gift 
over would fail to take effect (n) 


78(8.65). I£ tlio thing D Inch the ttstntor intendid to 
bcciuo itli C.H1 be sunicionth identified fiom 
t«<,u,''par't.“ui«r°n the dtsCi iptioii of It gncn'in tl.c will, hut 

d 6 a c r j p 1 1 o D of fcoipu p'ti tS ot tllc clesClJptluii (u) nul 

such pirt'^ of the debcnptmn isliall he lejLcUd 
as Giioncou^j and the berpust shall t iht tlTict 


Jlluslralioii^ 


{il A bf* 7 UcatlJ 8 to C “my marsh lands Ijlng in L end in llic occupitlon cfX” 

The UsUtor had marsh lands lying In L but hid no mirsh linds In the occupation 
oIX" The words “in the occiipstlon of X" shall 1 e rejected os erroneous, and the 
marsh lands of the testator I) Ing In L will ^•^ss by the bequest 


(o) Aorlhernt 
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(mI The testator bequeaths to A “inr xamlndarl of nampur," lie had an 
estate at Uampur but It was a taluq and not a nmlndarl The taluq passes by this 
bequest 


1. The section The section applies to the wills of Hindus, tic. It deals 
with misdescription of property, 8 76 with that of persons. This section refers to 
legacies, the other to legatees The matim applied Is /aha demonslralto nonnoccl, 
a false description does not by Itself vltlato a gift (o) The rule can only apply 
whero tbo description consists of more tban one part, some of which arc true and 
some are false, and the property can be sulliciently identified with legal certainty 
from the description of it given in the will which is truo and there is nothing 
to which the description In its eatirotj can apply (6) The rule presupposes a clear 
and certain description suflicleat to identify the object of the gift and an incorrect 
description (e) "A false description of a person or gift will not vlilato a gift in 
a deed or Will if it bo BufficlcQtly dear what person or thing was really meant' (d) 
The general rule has been thus stated — As to the case where there Is property 
In respect of which all the facts of the description are found to be true so that the 
property exactly fits the description, the whole of that property and notbiog more 
passes (e>. As to cases where there are properties In respect of which none of 
the facta of the description are true no properly passes Where the enquiry 
results in a third alternative, tir , where there is property ia respect of which 
some of the facts of the deserlptioo are true and some are not, there tbo court 
must enquire whether the part of the description which applies to the property 
Is a complete description of a subject of tbo devise, so that the misdescribing 
part may be justly regarded as a mistake and rejected as a false demonstration, 
In order to prevent a total failure of tbo devise (/) The question has been 
elaborately discussed In re Srcciet (y), where there was a devise of real estate, to 
which the testatrix became entitled under a codicil to her fathers will followed 
by 3D enumeration of the property, to ber sister with remainder over In addition 
to the specified properties, there was another to which she was entitled, but there 
was no evidence to show that she knew that it formed part of the property to 
which she was entitled under the codicil Hero was, first, a general description 
m this sense uncertain, that inquiry and investigation with some possibility of 
error were necessary to ascertain the particulars of the real estate The second 
description was more definite and apeeific, as it was by name and locality, and an 
absolutely certain and complete description on the face of it Why was the second 
description added, asked the court, were it not with the intention of making that 
certain what was more or less obscure before, and to prevent any erfor or 


(a) Sc/ilo» y SUelel, 6 Sim I, fold 
in Court of lyardi v t^inkata, 20 
M 167, 187 

(J) CoBsn V Traefill (1699) 2 Ch 
309 1 J}nd«rson v Beri^i«y {19021 
I Ch 936 9-iO 

le) Doe V Gallovgij 5 B ft Ad 43 
(cO Re Broektt. (1903) I Ch 183 
(«) Millard T Ba ley I Eq 378 

Pedky V ‘Dodds 2 Eq 819, 

BernasconI y Atk^nsory 10 H»i« 
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343 , Charier v Charier L R 7 
H L 364 , Harrlsort y JJyde 4 
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2 J ft H 491 . Smith v Rldgieay 
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misunderstanding, held, that only the properties enumerated passed. Here it 
should be noted the description by enumeration formed the leading description 
and not the general description of properties to which the testatrix was entitled 
under her father’s codicil The former was certain, the latter waa vague But 
it has also been stated that the entirety whfen has been expressly and definitely 
given shall not bo prejudiced by an imperfect and inaccurate enumeration of the 
particulars of the specific gift (a) There therefore, no rule that the first part 
of the description, or the general description, is alwajs to prevail and that the 
subsequent enumeration of particulars is always to be rejected. The question m 
all these cases is, which part enables the court sufficiently to identify, from the 
description given in the will, the thing which the testator intended to bequeath 
As has been pointed out, the existence of this rule is based on the fact that people or 
people’s scribes do constantly blunder in their description ond enumeration of the 
particulars of their property 1 he question which the court will have to decide m 
such casts IS whether there has been a mistake on the part of the testator or whether 
what appears to be a blundering enumcratiou of particulars is really a designed 
limitation of the gift itself (b) The rule on this point has been thus laid down 
in //ardmcK V. wfifarduiici (c) ' If (bo words of description when examined do 
not fit with accuracy, and if there must be some modification of them in some 
part of them in order to place a sensible construction on the will, then the whole 
thing must bo looked st fairly, to order to see what are tho leading words of descrip 
tion, and what is the subordinate matter and for this purpose evidence of extrinsic 
facts may be regarded ' Thus, where a testator devised bis Briton Ferry estate with 
all lands, etc , and subsequently described it as situate 20 tho county of 0, whereas 
part of it only was situate in the county B, held, the entire estate passed (d) 


2 Where there Is no property answering tho description. The rule 

laid down in tho section will apply only where there is no property answering tho 
description given in tho wiU tVfaerc there is any Bucb property tbe words of tbo 
will cannot be enlarged or restricted so as to include any other subject or part 
thereof (cj. nor can evidence be resorted to for showing that HoniolhiOg difforcrit 
from tho description Wds intended by the testator It is only in cases where 

the terms of gifts have been ambiguous or otherwise dcfeclivo and uncertain that 
the rule laid down in this section will apply (p) Thus m the following cases 
mlsdoscriptlon was held not to effect tho Irgacj In re U'cedtny {h) the question 
(troso whether by gift of shares in two railway companies tho debenture stock 
passed when the testatrix had in fact no shores in either riie court held it would, 
as the will clearly showed an intention to pats something The bequest was not 
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Intended to be Inoperative Of course If the testatrix had any shares m any of the 
companies the result would have been different (see next section) Similarly, a gift 
of all the testator’s money in the Bank of England was held to pass stock in the 
funds, the testator never having bad any cash in the Bank (a) So also a gift of 
“all my shares In the W and S Banking Company” was held to pass, evidence 
being admitted, the shares In Barclay & Co Ld , with which the other bank was 
amalgamated Evidence is admissible not of the testator's indention but of the 
surrounding circumstances (6) But where a testator bequeathed in trust ‘fifty 
shares la the York Union Banking Co,* an unlimited company, which to the 
testator's knowledge was converted into a limited liability company, it was held 
the bequest had become void for uncertainty (c). So a gift of debentures was hold 
not to pass the debenture stock into which the testator bad converted them (d) 
Falsa demonstraUo does not moan mistake, therefore if the testator gives 
something which he has not got the legacy will fail (e). 


3 Devise of lands at a particular locality Where a testator devises 
all his lands at a particular locality, extrmlslo evidence is not admissible for the 
purpose of showing that be Intended to pass other lends not situate at that 
particular place either by reason of such other lands having been enjoyed with 
the lands at the specified place for a long period of time, or by reason of the 

testator having dealt with them as one property, or of his having been In the 

habit of referring to them as forming one property under one distinguishing 
name(/) Where a testator devised bis freehold property at M to trust for his 
two children and be had no freehold property there but bad some at an adjoining 
place R m the samo parish, held, in the absence of an expression of Intention of 
the testator to devise property at It under tbo description of my freehold property 
at M ' the glf( failed and there was intestacy (ly) But under a devise of lands 

‘situated at or within D in the occupation of J the word of was held to mean 

lands adjacent to but not In the parish of D (A) Where a testator devised bis 
farm situate In the parish of D now In the occupation of A and the farm consisted 
of two closes none of which was in the occupation of A, held, the entire farm 
passed under the plain and certain description oUt }a the will Iba trorda ‘now 
in the occupation oC 'following a description of the property have been held not 
an essential part of the description ' (i). unless it appear from the context to 
have been intended to form a lubstsotivo part of the description (j) Where a 
testatrix devised her house and messuage lands, called B, “situate in the parish 
of L containing by estimation eighty acres more or less now in the occupation 
ofj C' and at the date of the will a farm of 175 acres, partly freehold and partly 


(a) Call nl r AotU 3 Met 691 
T)oiianr Jl'cfffman 3 V« 308 n 
(M Re Ofntr. (I9J9) I Ch 69 
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id) Re Lane, 14 Ch D 656 , ■« to 
the dideieace brlweea stock sod 
drbeBtjre ilock »ee ^Itr e t Hne 

9 Ch. D 337 
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copyhold and of the latter a part m h and a part in an adjoining parish was In 
the occupation of J C held, the whole passed by the devise (a) 

4« Gifts by implication Where a testator under a mistaken impression 
that hfs marriage settlement would yield hig wife £1560 a year directed bis 
trustees to add another £140 to the amount so as to raise his wife s jointure to 
£2000, it was held that the wife was entitled to such an annuity as will yield 
£i00<} (l>) So where by a codicil a testator bequeathed to A B £500 In addition 
to the £1500 already betjueathed to him, held, there was a valid gift of £2000 by 
implication (c) Parts of a description, which if the will contained no other 
devise to which they belonged would be teiecxed ns falaa demonstratio sometimes 
derive a restrictive force from another devise m the same will with which they 
would otherwise stand m contradiction (d) 

79 (S, 66) mentions Several ciiciimstances as 

^ , descriptive of the thino: which the testator 

description may not intenQs to bequeath, and there is any pro- 
be rejected as erro peity of his jn respect of Tvliioli all those 
circumstances exist, the bequest shall bo 
considered as limited to ■such property, and it shall nob bo 
lawful to leject any part of the description as orronooiis, 
because the testatoi had other property to which such port 
of the description does uot apply. 

— In judging nhether a case falls nithin 
the ireamng of this section, any words which would be liable 
to 1 ejection under section 78 shall bo deemed to have been 
stiuch out of the will 


JlluslraltOJis 

{i\ A bequeaths to B my mari.b lands Ijing In £. and In the occupation of A 
Tbo tc8t%tor had marsh lands lying in L aomo of which were In the occupation 
of X, and sorao not in the occupation of A Tho bequest will be copsidcrci a» 
limited to such of the testator a marsh lands in 1. as wore in the occupation of X 

UO A bequeaths to B ' my marsh lands lying In L and In tho occupation ofX. 
comprising 1 000 bighas of lands Tho testator had marsh lands lying In L somf 
of which were in the occupation of \ and aomo not In the occupation of X Tli® 
measurement If wholly Inapplicable to the marsh lands of either class or to the 
•whole taken togclbcr The meamteroeot will bo coosldercd as struck out of the 
will, and Such of the testators marsh lands Ijlog In L ai were in the occupation 
of X shall alone pass by the bequest 

\ CKaoRQ ^he words 'section 78 ehall deemed to have been*’ In the 
Fsplarstlon have l«en subftttute<j for ihc words tho fStb seelloti are to bo 
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2. The Bccllon Th^ •'‘"Unn l» t*jewilli of llnfat II »*ti 

c»rt»5n IItjUi In Ih* ©.-'•ratloi of »*>• rule 111 I dJ»n In l*>* Tht l»il 

•fclioa dp»li wilh n cs*" where Ihe de^-npitm In M« entiretr n nol «rpll-»hl» 
toenr prop^fty left Ir « teit*!ir, »nJ decliree »h*l If » p'ff of th" 
tu'^ic enltr l^enllfi'** the *uhle*l of » Rifl, the other pnrt n*r b* rcj«<teJ Thli 
section »afi Ihnl If there be »n) labjecl •niwerine to th" whale detcrlplbn ae 
clren by the teilator in hl« will, thin the legatee will be enlitloJ to that thine 
alone and not to any other to whifb the deeerbtlon m«y be fitted by rejecting 
a pert of It The eoorti art not Ilcbtly t> fej*.l the word* of a tetlator "III* 
a well actlled canon of eonetrnctlon that where a Rieen subj‘*et I* deeitedand 
there are found two tpeclea of propertle*. tba one prceltely corrcipanding to the 
description In tha dcrjie and the other not to completely aniwerlng thereto, the 
latter will be excluded , though had there been no other properly on which the 
deeiie could hare operated it might have I een held to eomp'lie the lisa appropriate 
aubjeeffa) Thua where the aifi patUt held by the teitator correiponded 
exactly with the deecriptlon of the deelae in the will, the ahonfi pdffia of which 
be wat a co iharer and which lay In the tame villiKe were held not to pata (b) 
Under a derlie **of all my copyhold eatatea altuate In O and which I became 
entitled to on the deeiaae of my father.** copybolda altuate In the aame pariih 
but aurrendered by the father were held not to paii(c) In tucb case* Lord 
Uacoo'e maxim U applied, nr. “nos acelpldiheot verba In demoeitratlonem 
faltam quae eompeluot In llsiltattonem veram* ly where there is a subject 
matter to which all parts of the deacriptioo apply. It ia sol possible to reject any 
of those te*isi aa false description (d) The rule therefore is that If the testator 
leaves eometblog aasweriog to the description In the will the court will not extend 
Its uatural meaning 


In some English cases It baa been laid down that where Immovable property 
Is devised by name, followed by a reference to occupation by somebody where such 
occupation does not form a substautatlvo part of tbo descrlptioD, the reference 
to occupation may be rejected If tbo whole of tbe property known by the name 
IS not In the occupation of tbo person (e) But this rule bas not been uniformly 
followed (/) Thus, where a testator gave “iDy realdence called S House aa 
are now occupied by xne, held, the eotlro bouse did not pass and tbe words “aa 
are now occupied by mo” could not bo rejected atfaUa denonostratio. but only a 
part of the house passed which answered tbe whole of tbe description (y). Tbo 
words of description are construed as words of limitation of tbe gift nod therefore 
will pass only those properties to which they exactly apply (h) Similarly with 
regard to gifts of lands described by reference to the tenure under which they are 
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held or to the interest of the testator therein (a). On the other band, the words 
In which I now reside’’ (4) or “now held by me’ (c), hove been held not to 
affect the general words of gift. Under this section however such rejection of 
part of the description is not possible. 


3> Csses A gift of shares will not pass debentures if the testator has 
shares Id), or policies (e) , of houses near S hill will not pass houses in G 
street!/), of leasehold properly In C will not include other leaseholds in the 
same parish but at some distance from it (g). A gift of all the lands of the 
testator situate at G in the occupation of S ’ will not include lands in the occupation 
of G (4) A gift of all dwelling houses at fn or near S purchased of N has been 
held to pass four bouses near S but not two which wero 400 yards away(i)i 
though m the absence of any property answering the description that In an 
adjacent place would have passed (j) Smihrly, lands purchased of A did not 
pass such lands as were not so purchased (it), or lands at W purchased of S in the 
parish of C did not paSs lands not at \V though purchased of S and in the parish 
of 0(1) Where fund or stock IS converted in part then only the part not converted 
Will pass under a gift of fund of stock (m) 


4. Right of selection. Where a testator enumerated the properties ho 
made over to trustees to pay the income to A for lifo and amongoi the parttculsTS 
enumerated were the words, “two bouses m Eing Street, where In fact the 
testator had 3 bouses, hfld, there was a gift of two bouses only and the legatee 
was entitled to select (n) 

80 (S. 67), Where the words of a wi]I arc unambi- 

extunisic evidence 

ce ^*odmissibie ^in that tlioy admit of applications, one only oE 
cases of patent am \s Euch can Iiavc been intended by the testator, 
ei.trinsic evidence may bo tikon to sbou' 
tvhicli of these appIicA'itions was intended. 

IlluUrattons. 


(i) A man. having two cousins of tbo oamo of Mary, bequeaths a sum of mone) 
to “niy cousin Mary." It appears tbot there oro two persons e icU answering the 
cjescrlptlou In the will That dcscriptioa, therefore odiuiU of two oj plications, 
only one of which can have been intended by tho testator Kvidonco is odmlssihlo 
to show which of tho two oppUcatlons was (otended 


"Da* T Btttvn H C«»i 441 , 
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00 A, by bis wiU, leaves to B ‘'my estate called Sultanpur Khurd ” It turns 
out that be bad two estates called BuUanpur Kburd. Evidence is admissible to 
show which estate was intended 

1. The section. The section applies to the wills of Hindus etc. It lays 
down a rulo for the admission of evidence of the testator’s Intention to explain 
amhleuities In a will where they do not anso from the words of the will but are 
crested by evidence of circumatancea admitted la the case Where a will is certain 
on the face of it, but some uncertainly Is Introduced by parol evidence of the state 
of the testator’s family, or other circumstances, that unccrlafnty may be removed 
by the admission of further evidence under this section (a). 

The laneuago of a will may be ambiguous or unambiguous This section deals 
with the latter case Where the words of a will aro unambiguous extrinsic 
evidence cannot affect its construction and evidence is not admissible to show that 
the testator mtended somethiog dilTerent from what he has said (b) ; for the effect 
of admission of evidence will bo to replace a will required by law to bo in writing 
by the verbal statements of witnesses Parol evidence thoreforo is not admissible 
to contradict the expressed terms of a will (o). unless the will contains au erroneous 
recital or statement of fact (d), nor Is such evidence admissible to supply omissions 
lu a will («), nor to show that the testator intended to mean somothing different from 
what the words of the will m their common acceptation or primary import signify (/), 
unices there be no subiect or ob}ect answering to the language used by the testator 
ID which case evidence will be admissible ( 9 ) The language of the will is the 
language of the testator even when the will is drawn by somebody else (A) 

Although therefore extrinsic evidence cannot affect the construction of a will 
where the words aro unambiguous, yet recourso may be had to extrinsic evidence 
for the purpose of ascettaiQing the rcatatoi’s meaniog, e p , where the court cannot 
tell exactly what Is given or to whom It IS given, because of obscure and doubtful 
expressions of tbo testator's will 10 regard to the particular conditions of his 
properly i»). Now the admission of such extrinisic evidence may creaVo an 
ambiguity Such ambiguitj, however, arises not from the words of the will but 
from tbo surrounding circumstances, for it arises after evidence has been admitted 
of those circumstances. Thus the uncertainty as regards the object or subject of 


(a) Clayton v Eugeni 13 M & H'eh 
200 . 204 

(M Ulilch y Ukhfitld, 2 Aik 372. 
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U) Smith V Condor 9 Ch D 170. 
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Re Boyd. 63 L T. 92 J 461 
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{d) Re Tcyfoi’i Eifaic 22 Ch D 495; 
Re Kehey (1935) 2 Ch 445 J 
450-1, 7 Ed. Re Ofner tl9v9j t 
Ch 6<f 
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913 J 463 7 Ed 

f/) Short V Wilton, 9 Cl A F. 355 . 
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JS^rnoicent v Alktraon, 10 Haie 
345 , 343 2 Re Hooper, 88 L T, 

169, Doe y Brovn, 11 Etil 44t, 
Doe y Otenden 3 Tsiml 147. 
th) Brmoicenl v Alkinton, 10 Hare 
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6 P. D 171 . Re •Daytell. (I934i 
2 Ch. 496 

{!> Hisgtns T Z3<»-J0n 1902 A C, I, 
6 Q. 10 See S 75 
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the gift jn the illustrations to the section arising from the fact that the testator 
has two cousins of the name of Alary or two estates of the name of Sultanpur 
Khurd IS due not to the defectiTe use of language by the testator but to oxtr/olsic 
facts of which evidence has been given 

2 Latent ambiguity Where the evidence given discloses the ezistenco 
of more than one object or subject it ts then that evidence of intention is admissible 
to show which of these applications ivas intended by testator (a) Ambiguity 
thus arising IS called latent ambiguity or equivocation It is the incongruity or 
want of correspondence between tho language and the facts which raises a latent 
ambiguity (b) A mistake (c) or surrounding facts (d) may create ambiguity But 
mistake in the name of a legatee committed by the writer of a will who was ignorant 
of the testators family was not allowed to ba corrected by admitting exteroal 
evidence (ej 


3 When extrinsic evidence is admissible The question as to the 
admissibility of evidence turns OB this whether there is any latent ambiguity (/) 
The rule IS clear if there be a patent ambiguity that is one which appears upon 
the will Itself parol evidence cannot be admitted to erplam it (p) but where there 
13 a latent amb gmty that is where it soems certain enough upon the will but the 
ambiguity IS raised by some extrinsic matter there parol evidence may be rcootved 
in order to ospUm that which is made doubtful by parol (b) The rule that evidence 
of Intention is not admissible has been clearly apd plainly decided and expressed 
It is m cases of equivocation merely that such evidence is odmissiblo (t) As has 
been observed by Lord Romllly M R. In every case of ambiguity whether latent 
or patent parol evidence is admissible to show the state of tbo testator s femily or 
property but the casos in which parol evideiioo is adm ssible to show the persons 
intended to be dejigoatod (or property intended to bo bequeathed) by the testator 
aro thoso cases of latent amb guity mentioned by Sr James W/gram where there 
arc two or more persons who uoswer the desunpt ou in tbe will each of whom 
standing alone would bo entitled to take (j) Tie rule is thus sot out In ZJoe d 
//mcoc/ts V //t^coc/ s (f>) The rule i** that evidence will bo adatiss big when the 
words of a will arc in themselves unambiguous but nmbguiiy las been raised by 
extrinsic evidence W here tbe mepDing of the testator s words is neither ambiguous 
nor obscure where the devise Js on the face of it perfect and intcJl g ble but from 
tome of the circumstances admitted in proof on ambigu ty or scs os to which of 
two or more things or which of two or more persons (each answering the words la 
the will) tho testator Intcuded to express pjrol on tonco of the testators Intention 
is admissible In all other esses «uch evidence ought to I o eicl i ded Thus where 
there was a gift toQcorgoGcrd tbs son of John Qord another to George Gord the 
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8oa of George Gord , and a third to George Gord the eon of Qord , evidence of 
declaratlone of the testator was admitted wUh regard to the third gift to ascertain 
vhom he Intended to benefit (a) 

Parol evidence is admissible where the gift is made to a person described as 
standing In a certain relationship eg * to toy nephew (6) or to 'my grand 
daughter* (c), or their daughter (d) Where parol evidence is not forthcoming, the 
gift will fail for uncertainty (e) Parol evidence is also admissible whoro one 
part of a description applies to each of several persons and the other part to 
neither!/) *A description may be equivocal which applies with legal certainty 
to each of the persons or things m question, though It may apply with greater 
propriety to one of them than to another Thus a devise to John Smith there being 
a John Smith and a John Thomas Smith has been held equivocal ( g) 

4 Where extrinsic Is not admissible Such evidence is excluded (A) 
where the surrounding circumstances make It quite clear whom the testator had 
luhls mind (t), or where the person can be ascertained by some definite rule of 
construction (j) or where the description as a whole Is applicable to no person or 
thing but part of It applies to one and part to another (^) , for extrinsic evidence 
la admissible where the description in all its parts Is applicable to several subjects 
or objects II) Accordingly where no part of the description applies to a particular 
person evidence of loteatioo Is not admissible (m), unless tbeidescrlption la the will 
was inserted by mistake (n) Similarly, 'a person to whom the terms of the 
desorlptloD are imperfectly applicable may not, by parol evidence of faots tending to 
prove an latentlon m bis favour, support bis claim against another person exactly 
or more neatly answering to all the particulars of the description (o) There is 
no latent ambiguity where a legatee is once correctly described m one part of 


(a) Gold T Needs 2 M «c WeU 
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the will and ia another is referred to by name without any d^scnptjoa and ifcere/ora 
no evideace is admissible to show that a diflferent person was intended (o) , or 
where a testator makes a bequest to his brother and then to his brother's son 
mentioQiog the name of both, evidence cannot be admitted to show that the son 
of the ssme name of another brother was Intended (h). But where there are two 
persons named W If and W J. B M, both standing In the same degree of 
relationship to the testator both may be, regarded as TV. AT. and to remove this 
latent ambiguity erideoce is admissible (c) Similarly, parol evidence for the 
purpose of showing that the testatrix was lO the habit of treating ber 74 shares in 
a Company as 37 double shares was held taadmtssibje (d) Where words are used 
which, according to general understanding of mankind have plain and deSoite 
meaning, they ought not, unless there be a controlling context, to be taken Id 
any other meaning {e) 

‘‘Revoked clauses In a will cannot be referred to for the purpose of construing 
Unambiguous parts of the testamentary dieposition” (/). 

5 Wlgram'a rule Vn “Notwithstanding the rule of law which makes 
a will void for uncertainly, where the words, aided by evidence of the material 
facts of the case, are insudlcieot to determine the testator's meanlng—Courts ot 
of law, in certain special cases, admit eiknustc evidenco of intention to make 
certain the person or thing intended, where the description in the will is InsufOcieDt 
for the purpose These cases may bo thus dehned where the object of testator's 
bounty or the eubject of the disposition (te the person or tbmg mteoded), is 
described in terms which ate applicable iodi0‘er6Dtly to more than one person or 
iking, evidence 18 admissible to prove which of the persons or things so described 
was intendod by the testator" 

6. Declaration of testator Where evidence of testators intention Is 
admissible, the evidence maybe of oral deolsrations of tbo testator made before 
the making of the will and, in some cases, those made subsequent thereto tic 
admissible (1) Declarations by the testator made before and after execution ate 
admiasibio In evidence to show what are tbe coostituont parts of the will (y) 
(ti, Doelarations made before or at tbo time of execution arc admiistbie to rebut 
the presumption of allcratloos, ialerllncatlons efe being made aflor etecuHon IM 
(3) Dcolaratloas made befoie or at tbe time of execution are admissible when 
theto is equirocatioo with regard to the eubject or the object of tbe gift which 
cannot be removed by the clrcuoistances ad-niUed in evidence (rt (4) Declarations 
by the testator made before ct at the time of execution ere admissible to prove 
tbe objects of testator a bounty and bis igtention to benefit them when there 
It an Iropotation of fraud la tbe making ot ibe wlH 
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81. (S, 68). 'Wliere there ia an ambiguity 
CO ®tocdoi°siMi?'’fn or defioienoy on tlio face of a n ill, no o.xtrinsic 
case of patent am* evidoHce as to tlio intentions of tbe testator 
biAuitrordcficioncr admitted. 

Illustrations 

(0 A man bai an aunt, Caroline, and a cousin, Afarj, and has no aunt of 
the name of Mary. By hia will he bequeaths 1,000 rupees to ‘my aunt Caroline" 
and 1,000 rupees to "my cousin, Mary ' and afterwards bequeaths 2,000 rupees to 
“my before mentioned aunt, Mary." There la no person to whom the description 
gtren in the will can apply, and oridenco is not admissible to show who was meant 
by "my before mentioned aunt, Mary." The bequest is therefore void for uncep- 
tatnty under section 89 

(ti) A bequeaths 1,000 rupees to leaving a blank 

for the name of the legatee Evidence is not admissible to show what name the 
testator intended to insert 

(ill) A bequeaths to B rupees, or "my estate of 

' Evidence Is not admissible to show what sum or 
what estate the testator intended to insert 

1. The section. Tbe section Is applicable to wills of Hindus, etc S 80 
deals With the admission of evldencd In case of latent ambiguity. This section 
lays down the rule that evidence cannot be admitted in ease of patent ambiguity 
This section may be compared with S 93 of tbe Evidence Act, which, however, 
doss not apply to the cocstructioo of a will 

2. Patent and latent ambiguity. Tbe distinction between patent end 
latent ambiguity is of ancient date Lord Baoon observes, ' There be two sorts 
of ambiguities of Words, the ooo ambtgmtas patens, and tbe other fafens Patens 
IS that which appears to be ambiguous upon tbe deed or instrument , latens is 
that which aeemeth oeitaln and without ambiguity, for acythlog that appeareth 
upon the deed or Instrumect, but there Is some collateral matter out of the deed 
(or instrument) which breedeth tbe ambiguity ’ Patent ambiguity means an 
ambiguity inherent in the words and incapable of being removed ‘either by the 
ordinary rules of legal construction or by the application of extrinsic and explanatory 
evidence showing that expressions j>nma facie ualotelligible. are yet capable of 
conveying a certain and debnlte meaoing* (a) Patent ambiguity arises where 
there Is an obvious uncertainty of meaniag though the language is intelligible 
{tllust 1), or, where the testator has not fully expressed himself, some words 
having been left out (illusts {i, & In) A patent ambiguity therefore arises 
tUher from the defective use of language in the Instrument or from the omission 
of Bometblng material and necessary to give operation to the lastrumeot A written 
instrument IS not patently ambiguous because an Ignorant or uninformed person 
Is unable to interpret it, but it Is patently ambiguous where persons of competent 
skill and informstlon are unable to interpret it (h) An iostrumeat Is also not 
ambiguous because it Is dtScuH of cosstioetion (c> 


le) Stiikie on Evidence, p 653 
(6) WigtiB. 130 


(c) Be Grainger, (1900) 2 Cfc 756. 
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3. Ambiguity and inaccuracy. Ambiguity furtherais to be distinguisheJ 
from iuaccuracy. Laoguage may be loaceurate without bolog ambiguous, and 
it may be ambiguous although perfectly accurate Thus, if a testator having one 
leasehold house in one place, and no other house, were to give his freehold house 
there to A, the description though inaccurate would occasion no ambiguity 
Extrinsic evidence is admissible to show whether the language is merely inaccurate 
with reference to the existing facts or really ambiguous Therefore where there 
18 patent ambiguity m a will, the will is really insensible or unintelligible because 
it points to no certain intention of the testator (a) Evidence is admissible 
where Inaccuracy of the testator’s language is patent, for the meaning maybe 
perfectly unambiguous after the facts have b^^en ascertained (b) 

4. Nature of evidence admissible In case of patent ambiguity 
’ Not only m case of inaccuracy but m case of ambiguity also extrinsic evidence 
must precede any deolaration which a court can have a right *o make that a will 
is ambiguous The circumstances, that the inaccuracy is apparent upon the face 
of the instrument cannot in principle alter the case’ (c) The evidence admissible 
in case of a patent ambiguity 13 evidence of collateral facts and circumstances or 
of usage m aid, explanation and interpretation of the instrument, so that the 
court may be placed as nearly as possible in the position of tbo testator 

* The courts have a right to ascertain all the facts wbiob were known to tbs 
testator at the time be made bis will or to place themselves m his position in 
order to ascertain whether there exists any person or thing to which the description 
can be reasonably and with sufficient certainty applied the presumption boiog 
that tbo testator intended some existing matter or person ’ (d) Evidence of 
surrounding circumstances therefore is admissible In such a case, for the words 
of a testator tacitly refer to the circumstances by which at tbo time of expressing 
himself he was surrounded 


5 Parol evldonco of intention lo case of patent ambiguity evidence 
of intention is not admissible as In the case of latent ambiguity The court cannot 
pass by the written will and make the Intention of tbo testator — as an Independent 
fact — the direct and immediate subject of proof (e) Evidence of Intention Is 
excluded In case of patent ambiguity because to doCno or supplement by parol 
evidence that which on Iho face of the will Is left undefined or unexpressed would be 
to make a material addition to the written will (/) Accordingly where the words 
of a will are so defective or ambiguous as to bo unmeaning no evidence can be 
given to show what the testator Intended to say, because tbo Intention is to be 
construed not by vague evidence lodopenJentij of the expressions but by ibe 
exprculons themselves 

Jllustrstlon (i*) Is an Illustration of tbo well settled rule that parol evidence of 
Intention Is Inadmissible unless the description In the will is applicable In nH 
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It« Mrtt lo mere Ihin one rftpon » r, thefc U equitocallon It Ip lherefk»fe excladicJ 
«brre fart of the drtcrirlit'n nrpl to one fenen and part to another (o) Tbni, 
where a tcatator (rare acme rfOfrrtf to hla eon J II for I fe and on hit death to 
J II a eldeat eon J H flod the eldrit ton of J H. waa named Simon hat he 
had aa eldeit ton hj a teeond wife named J 11^ hel! evidence of initructlons 
given bf the trilator fer the preparation of hit will and of hit d''cIaralIoo8 
after lit execution were not admliilbtcfh) ‘Irldence of the testatrix t expreiilon 
of intention before and after the making of the will It not admiislble Soeb 
crideoce of Intention It onlf admlitlble where the wordt are eguatl/ appllcabte 
to two or more penoni. which la not the cate here where the wordt are not atrletljr 
applicable to top perion But evidence of the aurroundlng circumstancca and of 
the knowledge of the tcitalrlx It admittible (c) 

6 Blanks The rule at to the ndmlttlon of evidence where there are 
blankt In a will la tbuj aummed up (d) —**A complete blank cannot ho ilJlrd up h^ 
parol tettimoor however atfong Thus a legaejr to Sfr cannot have any 

effect given to lt(e). nor a legacy to Lady (/) But If there are any 

worda to which a rcatoaable meanlag may be attached, parol evIJeace maybe 
retorted to in order to ahow what that meaning la Thai a legacy to a person 
deierlbed by an ialtlal, at to Mrs C.admittof explanation at by ahewiag that the 
teitator wax accustomed to apeak of a particnlar perioa by the Initial of her 
name (;) And where a blank wat left for the Christian name, parol evidence 
has been admitted to abew who was latendcd (\} 

7< Secret trust. There It no ambiguity or dcCciency on the face of a will 
under this leetloQ where a secret truat la created, e g, where a testator insiroeta 
hia trnstees to pay oqo of them a sum of money to bo transferred by him to a person 
whose same the trustee will disclose <«) 

82 (69). The raeaning of any clause in 
M ® collected from the entire 

to be collected from & . j n . 

entire will instrument, and all its parts are to be 

construed with reference to each other. 


JUustraiions 

(>; The testator gives to B a apecifio food or property at the death of A, and 
by a subsequent clause gives the whole of bit property to A The effect of the several 
clauses taken together is to vest the speoiSo fund or property In A for life, and 
after bis decease in B ; It appearing from the bequest to B that the testator meant 
to use ID a restricted sense the words in wblob be describes what he gives to A 


(«) Chariei v Charter L. R. 7 H L. 36t 
377 Re Ra^ (1916) I Cb 461, 
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Claytorx v Lord Nagenl 13 M & 
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Sulllcan y Sail oan I R. 4 Eq 
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(li) Where a testator haying an estate, one part of which is called Black Acre, 
begneaths the whole of bis estate to A. and in another part of his will bcguealhs 
Black Acre to B, the latter bequest is to be read as an exception out of the first 
as if he had said ‘ I give Black Acre to B. and all the rest of my estate to A 

1. Change The words “and for this purpose a codicil Is to ho considered 
as part of the will being the concluding words of S 65 haye been left out from 
the section 


2a The secttona The sectioa is applicable to tbs wills of Hindus etc 

3 The rule It is the ordinary rule of construction of every document, 
namely, that the whole of docnment must be looked at and if possible the words 
read according to their natural and reaeonable meaning * One must read the whole 
lastrument as well as one can and conclude what really its effect Is intended to be by 
looking at the instrument as a whole (a) la the Tagore case (&) the rule has been 
thus laid down The true mode of coostruiog a will is to consider it as cxpressiog 
in all its parts, whether consistent with the law or not the intention of the testator, 
and to determine upon a reading of the whole wiii, whether, assuming the iimi 
tatioD therein mentioned to take effect, an interest claimed under it was intended 
under the circumstances to be conferred * All tho words of a will must be taken 
together without any one being Insisted upon to the exclusion of others ' (c) 


4 The meaning to be collected from the entire Instrument. The 
intention Is to be gathered by looking at the whole of the provisions of a will, and 
sot from particular expressions or detached passages alone (d) It Is the duty 
of the court to endeavoar to discover from the whole the real meaning of the 
testator, and, If possible to reconcile all its parts ’ («) The court In construing 
a will must give effect to all the words of a will and may in so construing create 
an estate by implication when there IS not In BO many words a clear and absolute 

gift {/) 

5 AlMts parts to bo construed In reference to each other Tho 

primary rule of construing a document in tho nature ofo will is that the meaning 
of any clause in it Is to bo collected from the ectiro instrumont and all its parts 
are to be construed with reforcnco to each other (p) Importance is not to bo 
attached to Isolated expressions but the court must look to all tho clauses of the 
will, and giro effect to all of them Ignoring none as contradictory or redundant fA) 

It does not follow, however that in every case It is tho duly of tho court to 
rcconcJJe several clauses In a will, for they may be antagonistic to each other, ey. 


JnJenkk 'f TctcAelf, 1903 A C 

f20. KolJas r Kanhyalal II 

1 A 218 II C 129, OMatlnl 
; Krt,hn<, Ccpal 36 C. 149.156. 
Cuhafi V HuthmjJ 49 B 478 , 

9 V l" r? 377 <09 , IS W R 
359 

AfoAtfmw/ 5Ao-n»eol * 

2 I A 7 15 22 W R 409, Ke 

Hem Ul t S of S fof !nJ a 8 
1 A 46. 7 C 304 

hmy T /tfineham 11 C. 654 


P C RamJhan y ^fanl6af 25 
B 429 Sgerton r Hretnho 4 I ' 
L C Mnl ^ 

ft) /i»»c^/eion^ T Jehnion 20 B«*» 
205 213 , ^ , 

(/) Hara Kumatl r ^tohlm 7 ^ k. 
j 540 , »re AnorJiao y Adm 
Qte! 20 n 450 

(f> AmlHhejvarx y htfhatamatva'* |4 

M 65 S 65 sow. , 

(A) Shi y TetanH'd 

Ken/atp^ y ^ 12 C. 1-. J 

391 
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where the testator Intended to provide for two different olroumstances (a). Where 
a testator made somewhat incoosistent dispositions the court observed, "We are 
to try to get at the intention by looking at the whole will and ascertaining the 
seme m which each word is used by the testator according to its collocation In the 
will" (&}. The general rule no doubt is that ono should not construe an instrument 
in such manner that one part would contradict tho other part without 
unduly straining the language and in oouformity with the intention of the 
testator tc). 

Where there la ambiguity, the sense of one part may be ascertained from the 
others Where the words are clear, there Is no occasion to go beyond them and 
attempt to speculate as regards the testator's possible intention (d). Where the 
terms of a gift were capable of being construed either as a gift of an absolute 
interest or of a life estate, it was held by reference to the other clauses of tho will 
that a llfe-eatate only was intended (e) The court cannot coodne its attention 
to one clause in a will and separate from it other passages In the will even though 
the effect of the latter be to make the whole gift void </). 

6- A codicil to be considered pert of the will. In order to ascertain 
the intention of the testator, the will and the condieil are to be read a whole (p). 
It Is tho general loteotioo gathered from the will ond the codicil together that is 
to prevail (A) The will and the codicil being all one testament, the language of 
the will may be interpreted by that of the oodicil (O. Ambiguities In a will 
may be cleared up by reference to the codicil (/). But if there be an obviously 
erroneous recital of the will in the codicil, that will sot alter the eonstruotloo 
of thewlU 1ft). 

7. Whoro there are several wills. Where there are several wills 
every endeavour should be made "to preserve either wholly or in part the eontenta 
of the prior document" (/) A qualiGoatioo has been added to this proposition (m). 
namely, that this attempt should not be made unless tbe rejection of the prior 
document would lead to partial intestacy. If tbe subsequent testament be styled 
a codicil, the Intentios of tbe testator must be taken to be that the will and tho 
codicil should stand together (n) 


(ff) ‘OamoJetJat t Dei/ahhal, 25 I A. 
126, 136, 22 B 833, on app fiom 
21 B 1 

(S) Jenkins v. Hughes, 6 H L- C. 
571 

(c) Rc Btdiont Trust*, 28 Ch D. 
523 ; Teulor v 5fBrrock. 1900 A. 
a 225, 232 233 

(d) Lhesev v Licesey, 2 H L C. 

419. 

(t) Samtuttr\Jafa v. C^nga, 28 M 386 
(/) Lehl V 24 I A. 76, 

on app. Iran 20 C. (93S'9l. 

(*1 aotfan T. Lei I 20 C 906, 937; 
Hartley r. Tnlitr, 16 Ei«tv. 510; 
Rt (Boies 1925 Ch 157. 


ih) Aim (jrni ». White. 13 M 379 1 
lee Wilton r. Oo^ei, 3 1 h! 283. 

(0 T>eiUs T iliCariin. |3 C B. 683 
693 . Hartley r, TritSer, 16 Bear. 
510 

(J) Croeet T. Roper 5 W. R. 134 ; 

Re Kenn. fl904) 2 Ou 52. 

(i^l Skerrall v. Oel(lty, 7 T R. 492 
4 R. R. 504. 

(/; Weli r Acton, 2 Eq Cs Abf. 

777, 22 E. R, 661, 

(m' Freeman t . Freeman, K** 479- 
(n) Re Hovori, I P. & D 636. 
Paneikal v &eeher. 41 1 C. 556 
560. 1917 M. W. U 645. 
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83 (S. 70). General Mords may be understood in a 
restricted sense wliere it may be collected 
from the will that the testator meant to use 
them in a restricted sense ; and words may bo 
understood in a wider sense than that which 
^ where it may be collected from the other 
that the testator meant to use them in such 


Wben^7ords may 
be understood la res- 
tricted scDse, and 
when in sense wider 
than usual 

they usually bear 
words of the will 
wider sense. 


lllusti ations. 

(»). A testator gives to A ‘my farm in the occupation of B," and to C “all my 
marsh-lands in L “ Part of the farm in the occupation of B consists of marsh-lands 
in L, and the testator also has other marshlands in L The general words, “all 
my marsh lands in L," are restriLtcd by the gift to A A takes the whole of the 
farm in the occupation of B, looludicg that portion of the farm which consists of 
marsh-lands in L. 

(ij). The testator (n sailor on ship board) bequeathed to bis mother his gold 
ring, buttons and chest of clothes and to his friend, A (a shipmate), his red box, 
clasp knife and all things not before bequeathed The testators share in a bouse 
does cot pass to A under this bequest 

(tit). A, by bis will, bequeathed to B all his household furniture, plate linen, 
china, books, piolurea and all other goods of whatever kind , and afterwards 
bequeathed to B a specified part of bis property. Under the first bequest, Bis 
entitled Only to such articles of tbo testator’s as are of the same nature with the 
artlolcs therein enumerated 

1. Tho soction. The section applies to the wills of Hindus, cfc 

2. Tho rulo The rule laid down lo this section is not restricted In its 
operation to wills alone It has been applied to tbo interpretation of statues and 
in that connection the rule has been thus stated — “When two or more words, 
iusccpublo of analogous meaning, are coupled togotber, nojrunfur a eociu (they 
are known by tho company they keep) the) are understood to bo used in their 
cognate sense. They take, as it were, their colour from each other . that li the 
more generaUs restricted to o sense analog >us to the less genenr* (o) H is a 
general rule of construction that, where a particular class is spoken of. and general 
words follow, the class first mentioned U to be taken as the most eomprehemiTe. 
and the general word* are treated at referring to matters e^usden generis with 
such class (1). I-anguige is flexible and word* instead of being alawya taken 
In a literal sense are given sometimes an enlarged and semetlmes a reitrlsled 
meaolBg lo accordance with the espreited Intention of tbs testator 

lo applyJrg this rule, however It wlU le well to remember the observation 
of ijjp P^lTj. t'ojocll* that clear and unaml’fuous dlspoilflve words are not lo bs 

’litwtll ** I (#I 3 If AU. 

' ' (, EJ. 5H ' ” 
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controlled or QuaUficd by any Rcncrat cxpreaelon of Intention" (a). The ruto hat 
been applied to descriptions of persona and thinRs as well os to descriptions of 
donees and of propcety (b) A gift of * ill ibo rest* after gifts of house and garden 
and several pecuniary legacies was held to {ooludo realty os well as personalty (c), 
a gift of shares In a railway company was held to pass tho testator's stock In that 
railway (d). Whore a testator by bis will gave his wife power to adopt n boy 
"from the ohildren that may bo born in the families of my brothers" and added, 
“the principal object of the will Is that you should adopt for mo any suitable boy,' 
the court held that the general words ‘any sultablo boy" aro to bo understood 
10 a restricted sense because tho testator's Intention was to limit tho soloctlon to 
a boy born In bis father's families and there was no Indication of a chango of 
mind (e). 

3. tllust (II) This illustr'itloo acems to bo based on tho decision In Cook 
r Oakleif (/) 

Mlust (IN)' This Illustration may be compared with tho facts In U'reneh 
V. Jailing (g), where a testator beaueathed all bis "household furolturo, plate, 
linen, books, eblna, pictures end all other goods of whatever kind' and also gavo 
him *'3 to 4000 | or whatever rofflalnlng sum or sums ’ held, that tho words ' all other 
goods ' oaooot have an enlarged meaning because tho testator did not intend all 
his estate to pass to A nor did the gooeral residue pass to A Tho geooral rule In 
such a case has been thus stated A 'gooeral word which follows partloulsr and 
apecifia words of the same Q&ture ee Itself takes Its meanlag from them, and is 
presumed to be restricted to the same genus sa those words or, In other words as 
eompreheodlng only things of tho same kind as those designated by them, unless 
of course there be sometblog to show that a wider sense was inteoded* (h) Ooo 
word followed by general worde will not have the o^ect of restricting tho meaning 
of the latter (0 

A general word wtU be uodecstood In this restricted sense only where It appears 
to be the meaning ascribed to the word by the testator in his will as stated In the 
section Thus where a testator gave to A "all mortgages, ground rents, judgments, 
etc, whatever I have or shallleave at my death, as plate, jewels, linen, household 
goods, coach and horses, for her use," held that goldsmith’s notes and bankbllls 
were not included In the general words ‘whatever I have or shall have, as tho 
testator himself has specified the sense id wbiob these words are to be understood Ij). 


(a) Lahl v Chukkun, 24 C. 834, 646 . 
lee KtUhnatao r Benahai 20 B 
571, 591 , Indar v Jotpal, 15 C 
723 . Btamamayl v Jogeah 8 B 
L R 400, Hameahaty, Atjan, 23 
1 A 194 

(4) H 28 p 6S2 I D (o) releniog to 
Sdoaria V Thempaon, 38 L J 
Ch 65 , Lamonhy y Catfer, (1903) 
I Ch 352 , Tennant y Slanfes, 
(1906) I Ch I3I 
(e) Allree y Alliee, 11 Eq 280 
(d) Mortice V Aylmer, L R. 7 H L 
717 

{«) Amirlhayyan y Ramayyan, 14 M 
63 

22 


(/) I P W 302, lec alio Porter y 
Toarnaj), 3 Ve» 311 , Hun! v 
Hurt, 3 Bro C C 3M 
(g) 3 Bear 521 

(A) Msxwell p 291, 'Doggelly Caderna, 
34 L J C P 159. naallea v 
Coullhualle, 65 L J Ch 239 
(0 Salnfen v Saln/en, No 4, 29 Besr 
207 

(3) ^Imtaell y Perkina, 2 Aik 102, 
RawUnga y Jenningt 13 V<» 39, 
commented on to Pa'kery Merchant, 
1 Y & C C (304) , IVootcemb 
y fVoalcomb, 3 P W III , miJe 
y Holtzmeyer, 5 Vci. 811. 
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There is a further limitation to the application of this rule, tiiz . “the general 
principle in question applies only where the specific words are all of the same nature 
Where they are of different general, the meaning of the general words remains 
unaffected by its connection with them” (o) In other cases again a list of 
enumerated articles instead of restricting the sense of general words has been 
treated as words of enlargement (6) 

5. Cases where general words were not understood In a 
restricted sense owing to the absence of such intention In the will 
(i). Effects The word will include whole personalty (c), but will not puma Jacxe 
pass realty (d) A gift of effects following an enumeration of chattels personal 
will be restricted to things ejusdem generts as those described by the preceding 
words (e) 

(») Property Property in England wiM include money in the funds, debts 
owing in England, arrears of pension and the likef/), a gift of property in a 
foreign country will pass simple contract and specialty debts owing by the person 
Hring there {g) The term has also been construed to mean the whole residue (A) 

(lit) Money This term has been held to include stock (i) but not stock in 
the funds (j), to include moneys due on securities or otherwise (A), or money 
which the testator at the time of bis death could have claimed immediate 
payment (Oi to include the whole of the residuary estate of the testator (m), 
the entire personal estate (n). Evidence has been held admissible to show that 
under the words 'ready money' a testator intended shares In an losurrance Co to 
pass (o). A gift of ‘ail the rest of my moneys* was held to mean cash only and 
not notes, bonds or mortgages (p) 

(lu) ifaltk. The word mafiA literally means an owner and therefore would confer 
an absolute estate, but the sense may be modified by tbo words in the context, In 
other words, the context may qualify or cut down the full proprietary rights that the 
word prime faete imports (<7) 

84. (S.71). 'Where a clause is susceptible of tw 0 mo luiiigs 
, .. „ according to one of ivhich it has some effet t, 

iblo constructions and accoi oiug to the olhor 01 nliichitcan 
preferred. Imve none, the foinier shall bo prefer led. 


(a) Marbtll, p- 596 
(i) Flshtr t Htpium. 14 Be»r 626. 
CamhrlJge » Roui, 0 V« 12. 
*Dean r 3 Eq 713, 717 . 

ic) CempSell t. PKicutl. 15 Vft 500 
(d) Dotr Eafhr. 15 M \V. 450 bat 

Vtrtannar HoSfruen, 53 M LJ 71 
(0 Northtv » Pexfon 60 L ^ 30. 

Afan/on T Teioh 30 Ch D. 97 
(/I yimoU t ArnoU. 2 M A N 365 
i,’ fXi r ,1 P F. M 

D 573VA^KVtnf.T C/.4. (19341 

?6 B-.; ps- 


56 > Ommoney r Butcher T. 6* R 
260. Collht V ColllM. 12 Cq 455 
ik) UngdaU V \nnfieU 4 K & J 
426 

th fll/wm V Diatfdrelh, 16 Eq 475 
(m) lit 5FWtn |l9i6) l_Ch 519: 

Ilogen T Thomet. 2 Kmo 14 
(nj Cheda Lei r CotlnJ liom, 30 A 
455, 5 A L J 519 . 

(•) Knights Kntght JO L. J CI> 66< 

(^) Mann » A/ann, I Job Cb 231 
S B 235 7. ^ . 

(fl) Salochana y Jagitlattnt, 30 C. l-~ J 
51 (»«! eitfd), Hufaf y Ha*f 
A'arA 30 A 84 I’ C. ; Surtt y 
Utif, 22 C. L. ) 316 

leU lo •» 

ewB<t) 
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The section The section is applicable to the wills of Hindus, etc. 
It applies whore moonsistencies arc found In one and the satne provision or oiause 
and IS thus distinguished from the rule (a) which states that "if there be a 
repugnancy, the first words in a deed, and the last word in a wiil, shail prevaii” (h) 

The rule. The rule says that if a clause is capable of two constructions, 
oneof which will render it void tho other of which will render It reconcilable with 
ail the previously expressed intentions of the testator, there can bo no doubt 
that the former construction is to be adopted fc) Where it is possible to put a 
reasonable construction upon a will which results in a testacy that construction 
must prevail rather than one which leads to an intestacy (d) Therefore where 
there are two modes of construing an instrument, the one of which preserves and 
the other destroya, it la tho rule of Uw and of equity following tho law in this 
respect, that the Court should rather lean towards the construction which preserves 
rather than destroya (e) Thus where a Hindu gave his two widows power to 
adopt in terms which were capable of two constructions, t>ie , both Bimultaneous 
and successive adoptions by the widows, the court adopted the latter construction 
because it considered "that the person giving authority intended bis widows to do 
that which the law allowed*'!/) Before ascriblog an intention to the maker of 
an instrument which is contrary to law the court must be satisfied "that the 
instrument docs not fairly admit of being construed in a sense which the law will 
give effect* (p) 

On a eimilar principle where there is eometbing nice ambiguity and so two eon* 
structlona are open, the more reasonable of the two is to bo adoptcd(A) , so also a oon* 
etruetion which avoids contradiction is to be preferred (0 , but where tbe language is 
clear and there Is no ineonalstency or contradiction the clear words will prevail (j). 

Where by acting on one interpretation of the words the court is driven to 
tbe Conclusion that the person using them is acting capneloufly, without any 
mtelliglblo motive, then If tbe language admits of two constructions, tbe court msj 
reasonably and properly adopt that which avoids such an anomsiy, even though 
tbe construction adopted is not tbe most graaimatically accurate (<1/ But 
where tho testator has clearly expressed a capricious gift, the court cannot control 
the clear expresilon of opinion (f) 


(o) Doer H'xr*, 2 Tanst 109 
(M AJi Cenl t ffatmui]l. 29 B 375 
(c) flferfel/f r Hellowau L R. 5 H 
L. 532 545. Re SerJorJ. (1931) 
) Cb 939 943 , Payne r Cfay, 
(I9I2I I Ch 343. 363 
(<fj MendakIrJ \ Anintela 3 C t>. J 
515, 520 . Re HerHion 30 Ch D 
393 refd lo ; Pep^^elr ^tihermaf, 
114 I C J05 

(f) Z.cfiXJton V Lanptan 2 Cl & F 
194, 243 eilcd ib JlJt Qent v 
//jnrnuji 29 D 375, sad la Ads 
Genl T 6 Bom L. Ih 

631 Sfiiant Sandat * /efsnna'h 
50 Bern. U R. HO. 54 Nt L. J 
43 

t/) y4HM r Ke'epe*-et 12 1 A 19*. 
12 C 4T6. 


(t) Dhcaiun r Harriih 5 I A 133, 
4 C 23 . Uhl V 24 C 

834 

iA) /oAnwfi r Crook. 12 Ch D 659. 
Dalhurtl <f Eninthn, 2 A. C. 
693. 

(f) ^mlilkayi/an r Ketharananon, l4 
AL 65 

(/) Bachman y Doehtnan , 6 A 553. 
4 A. N 194, tjiifg 
T A iktn, 2 Ec 414 
A^ke>t r SiCUhian, 7 H L. C 
65 £9 rtbni a Indar r Je!ea!, 

15 I A. 127. »5C 725 . 

* Err'Vt'* 2 A. C 69* 

(ft J»*naen y Caoeh 12 Ch. D 6)9 
cj»cd ta t Bae^mer', 6 A- 

5*3. 4 A N 194 
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It IS clear the leaning of the courts is to adopt that construction, where the 
words of the will admit of more than one conatructioa, which renders the testator's 
intention reasonable and consistent with the law, In other words, that construction 
which will render the will good (a). 


No part rejected, (S. 72). Ifo part of a will shall 

lilt can be reason- be rejected as destitute of tneanins; if it 
ably coD'^trued • i . 

IS possible to pub a reasonable construction 
upon it. 


The section. The section is applicable to the wills of Hindus etc. The 
courts are not to interfere lightly with the words of a testator for their duty is to 
construe a Will and not to make a will on behalf of the testator The rule laid down 
in the section should only be applied in the last resort (fi). Thus In the case of 
a will of an illiterate person, Lord Campbell has observed that the rules of 
gramniax and the uenal meaning of technical language might be disregarded in 
construing the will, but no word could be struck out from the will which, standing 
where it is, has a clear and definite operation iQ the disposal of his property (c) 
In a case in which the argument on one side rested chiefiy on the Inconststeocy of 
giving to the same person in the same sentence an estate for life and an estate 
m fee. the court observed there was certainly a pecularity in that, but the devise, 
as It stood, was not so insensible or contradictory as to drive the court to the 
necessity of expunging or adding words to give It a mcanlDg {dl "It cannot 
at this day be argued, that, because the testator uses in one part of his will words 
having a clear meaning in law, and m another part words inconsistent with 
tho former, that the first words are to be cancelled or overthrown" (cl; but effect 
Is to be given to the general Intention of the testator!/), thus modifying the 
particular intent which is Inconsistent with the former (j). All parts of the will 
are to he construed with reference to each other (h). And the court will adopt 
that construction which will give effect to every word of the will and not reduce 
some of the expressions to silence But words which are wholly Inconsistent 
with tbo tenor of the will, incongruous with Ibo context, or irreconcllsble with 
the intention of testator, cannot stand Thus lht> words, 'no chUd or children' (t), 
'living at tho death or second matriago of my wife' (y), or 'for their lives* (A), hare 
been reyceted "The rule is that words are not to ba rejected unless you cannot 
by any posubiUty givji them a rational constroctloQ** ( 1 ) 


(a\ AiUnson r Hulchiniert 3 P. W 

259 W 692. 12 Ed . J 1162. 

/i; r Roffomji. 49 B 478. 

' 95 1 C 229. 233 

lf\ Ileil r 9 H L C 420 

lj\ Chcrlin . IB V.i 36B 

' ensrp. 19 Vn 652, Lergteu 

r 6 D M. C M5 . 

Ccte ti'aje 16 VV» 27 . KiUhrarea 
» 20 D 5/1 591. 

f.\ ti 85 /fiMO r WrigH, 2 BI« 

1,56 


f/) \V 637 

( 5 ) Toirni 1 1 Mo<* P. C. 

526 , cilrd in MetUr r DcMrer, 
3) Ch D 19'' 206 
(A) Ht Dedton! Tfoif* 28 Ch D 
523 525 A-e S 82 B 3 5. , 

(12 tioQn * Ce/nf)ffA 2 Vr» S<9 277 

(/J 5mf A » Ciahttet 6 Ch D 591 
(A) Dve V SfffJnA* 12 U.« 515 _ 

(/) Ctarydtti r Itral’$/ofJ |9 Vn 652, 
»5A#ffc/f », 2 Mf A K 

. Ctr-tfenlh* r 6 

Vri too 
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86(5.73). If tlio same uords occur in 
of word7*^*?cr>eitcd (liffciont parts of the snmo will, they shall be 
in different parti of taken to havobecu Used ovorj tvliero in the same 
* fconse, unless a contrary intention appears. 

Tho section. It applici to tbc wills of Hindus, elc. 

The rulo In liidf/ewaj; A/unAif/rioA («i). Lord Sugden observed, “It Is 
a well settled rule of construction, and ono to which from Us soundness I shall 
always strictly adhere, never to put a different construotton on the same word, 
where It occurs twice or oftner In the same instrument, unless there appear a dear 
intention to tho contrary." This dictum has been characterised as having been 
“asserted perhaps too positively as a general rule of construction" (6). Never 
tbelcss, it has been regarded as a sound rule of construction. Thus it has been 
laid down (cp—'Tt la a canon of construction that where the testator has affixed 
a particular meaning to a word In one part of his will, it shall bo construed as 
having the same meaning In all parts of bis, if it do not violate the sense” Lord 
Lmdley, M. R. observes .—“I do not know whether it Is law or a canon of construe- 
tion, but It is good seme to say that whenever in a deed, or will, or other documeot, 
you find that a word used in one part of it has some dear and definite meaning, 
then the presumption Is that it Is Intended to mean the same thing when, used 
in another part of the document, its meaning is not dear." Thus, the word Issue 
was taken to have been intended to mean children in a particular context where 
the meaning was uocettala because It was used in that sense in other places in the 
will *'Tbe way to interpret a will of this kind IS to look at it and ascertain what 
the testator meant and then see whether there is any established canon of 
construetiOQ which prevents the court from giving effect to that construction" (d). 
Where a testator said that if a son be born to him be should bo the owner of the 
residue and if no eon be born, then bia Wife should be the owner, it was held that 
the term 'owner* was used In the same sense m both places (s). A term is deemed 
to be used in the same sense in a will and a codicil attached to it, because “the 
will and tbc codicil are to be construed together as one instrument conveying 
the meaning of one man'(/) 

Contrary intention. Words will not have the same meaning when there 
is a “very strong Indication to the contrary on the face of the will" (9). Accordingly, 
the word ‘issue’ has been held not to have been used in the same sense in various 
clauses In the same will (A), Where words id a will have acquired a special meaning 
by reason of their context, that meaning cannot safely be given to them when used In 
a different context (s'). The word ’malik’ ordinarily implies absolute ownership 


(a) I Dr & W 84, fold in ^nJyvean 
V Anher. 1903 A C 379 which 
again ii lold in Aghore v Kaminl, 
II C L j 461. 473 
(i) Re Brooke, 1903 A C 379 
(e) Rhodes v Rhodes, 27 Beav 413 
(rfi Re Blrks, Ken^ort v Birks, (1900) 
1 Ch 417 ; Krishnarao v Benetaf. 
20 B 571. 

(«) Jaltam v Kessovjee, 4 Bom L R 
555 


</) Re Buckle, (1894) I Ch. 286 
(g) fiarcey v. Haroey, 32 Beav 441 
t*) Re Brooke 1903 A C. 379 
fieltiemenO , *DaUtll v l^eleh, 2 
Sim 319. 29 R R HO. Re 
IVatren's Ttus! 26 Ch D 208 
(0 3oi/,n V ©aWrn. 7 C 218 224 , 
Catler v Benlall, 2 Beav 551 
Ij) Surjemonl v Rahl Noth, 35 I A 
17; 30 A 84 
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but it bas also been soaelimes used to denote limited ownership {a), and In one 
Will as applied to the widow it was held to confer a life estate and as applied to 
the adopted eon to indicate absolute ownership (6) In England tbo distinction 
that prevails between real and personal property (not recognised In this country) 
has sometimes led courts to put different constructions on the same words In the 
same will (c) 


Testator's Joteiition of tilO 

intention to bo testator shall not be sot aside beoaiiso it 
‘■‘•'O effect to the full extent, but 
effect IS to be given to it as far as possible. 

Jilustraiion 

The testator by a Will made on his deathbed bequeathed all his property to 
C D for life and aftcf bis decease to a certain hospital The intention of the 
testator cannot take effect to its full extent because the gift to the hospital is 
void under section 118 but it will take effect so far as regards the gift to C D 

Change The words ‘shall not' have been substituted for the words is not 
to be ' 


The section The section applies to wills of Hindus etc 
The rule The rule laid down m the section «ays that where effect cannot bo 
given to tbo mtootloQ of the testator to the full extent partial effect may be given 
to it (d), bccauso the court is bound to give effect to the lotentlon of the testator 
as far as that can be ascertained and put a meanlog upon the mil however 
inaccurate it ma> be (e) The reason is that when a testator executed a wilt in 
lolemu form the court must assume that the testator did not intend to moke it a 
solemn farce, that be did oot intend to dio intestate when he bad gone through 
the form of making a Will, therforc the court should read ii^Ill ao as to lead to a 
testac> and not to an intestacy (/I Thu# where a gift was good In itself, but 
followed by an unlawful or repugnant condition or qualification in a distinct 
clause, the gift was upheld and the condition or qualification which alone was 
obnoxious waa rejected (p) Where there wa# an out and out gift to the rectors 
and churchwardens of a pamb subject to Ibo proviso that they should spend a 
part of the income for a certain purpose which was void held the gift to the 
rector# did not fall by reason of its being a bequest of a residue nfter a void 
bequest (k) In a similar case Jesiel M It observed that his opinion untrammelled 


(a) 

IM 


it) 


1^1 1 T Chukk^'i 2-t C 534 oa 
bpo tioo 2^ C.936 
fWhoo V 10 C 342 , 

iimiliflr peu'/aA «««» 

sa f*ist« iBhenisBce Lof f v 
Cka^tw 24 C. 634 hot may cifsn 
a tift t» I'le W«le coif. 

iJjjWa V flAsvovr 5 \^ . It. 

Ilk/K* 5 D C M A C 
IW we IloK * ffete 'It*?") I !» 
9 5" 


(^1 Soulhev r Sentrcllt 13Ve».4*6 
(<) Tfithutton T II ooJfetd 4 Ve» 227 
326 

(» Ut ihftiion 30 Ch D 393lv.Ue 
a blask wai eonlftwi by ttlrtrtte 1° 
« dtiift wifi ) 

V IJnwrJaie 4 It L. C 
\\<h\\ «>«S 139 
(A) /lit * ^Vt Cent, 4 F.q 521 fw <»•/. 
d ►c«»W li* It il! 5 Oi D 
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Ly authority was that the whole gift was void because the coatiogent surplus 
could not be ascertained, but the weight of authorities was clearly against bis 
opinion and effect was given to the will so far as it was not void (a). In Hindu 
law an estate tail cannot be created but the validity of a life estate preceding 
such invalid disposition is not affected thereby (b) 

The question whether the testators intention is consistent with the rules of 
law or not, i e , can be given effect to or not, can never arise till it is settled what 
the intention is Where the words are clear the construction cannot be altered 
to something different from the plain meaning for the purpose of escaping the 
harsh consequences of rules of law (c) 

The last of two 88. (75). Where two clauses or gifts m 

inconsistent clauses a Will are inecoucilable, so that they cannot 
possibly stand together, the last shall prevail. 

llluitralions 

(t) The testator by the tirst clause of his will leaves his estate of Ramnagar 
to A, ' and by the last clause of bis will leaves it ‘ to B and not to A ' B will 
have it 

(ti'} If a man at the commencement of his will gives his house to A, and at 
the close of It directs that bis house shall be sold and the proceeds invested for 
the benefit of B. the latter disposition will prevail 

The section The section applies to the wills of Hindus, etc. The rule that 
where there are two inconsistent clauses the latter shall prevail has been called by 
Jcssel, 2f R 4 as ‘ the rule of thumb (d) It Is only in cases where two clauses in a 
will are so absolutely irreconcilable that they cannot possibly stand together that the 
latter of the two can be allowed to prevail, the theory beiog that tho testator may 
have changed bis xniod (e) Where a will was made m a printed form with 
additions in handwriting the earlier gift in writing prevailed ( ^) Provisiona in a 
codicil, so far as they are Inconsistent with those of a prior will, have the effect of 
revoking the will (p) The reason of the rule is that the context falls to supply a clue 
as to tbo iBtsotloa cf the teststce aod both gilts or ctaases bare to be rsteeted 
In order to avoid this, the rule of construction laid down in this section baa been 
adopted 

Cannot possibly stand together. There are certain well known exceptions 
to the rule which are perhaps implied by the term ‘possibly* which denotes tbat 


(a) R« 9 Ch D 576 

(fc) Krutoromoney r fiennJn, 16 I A. 
29, 16 C. 383 , Tegore Cat 9 B 
L. R 377. Celts) A‘a/A t Chunder 
t*cth, 8 C 378 , r 

Lechml, 7 C W. N 658 but tee 
AAooitmap v Menoheni, 7 C. 269 
II C bM 

(e) See Ko/fcfWcj v TAuciber 14 B 
360 , Sutet T Latif. ^ C L. J 
316 . 20 C W. N 463, 471 . Meduic 
Fund v Kemeicthl. 50 M L 1 
355 . 94 L C. 437 


(d) T^e By*aUr 18 Ch. D 17 tee 
Dee T Blggi, 2 Taoot. 109 cited uader 

5 84 

(c) AmMheyyan r Kelhaiamatryen M 
M 6S, foliaa (Jlrieh r Ulehfitld 
2 Alt 372, C«/u/aR//r>e T Ctnt/anf/Re 

6 Vet. ItO , Ado Cenl V //onruujl 
29 B 375 Somaiur^an T Cange, 
28 hL 386 

</) Be Upion, 1905 P 321 
(*) Be Hoegh i ll tl! 20 L j. Ch 
422 . fi4he/u v Petier 10 Ch. D 
733 
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the section is not to be applied except on the failure of every attempt to give the 
whole will such a construction as will render every part of it effectual (a) There* 
fo-e. a bequest by implication in a later clause IS not sufficient to revoke a bequest 
made In express and distinct words There must be express contradiction between 
two clauses in a will Where there is an express, unqualified and absolute 
bequest, there must be in a subsequent part of the will a distinct and positive 
revocation of that m order to enable the court to deprive the legatee to whom it is 
first given of his gift (6) It has been aaid that where two clauses in a will are 
irreconcilable the gift m the later clause will prevail, if it is found that the testator 
did not Intend the prior gift to take effect according to the terms (c) Where 
therefore there IS a clear gitt followed by another inconsistent with it but not so 
clear in its terms, the latter will not prevail (cf) Where the subsequent directions 
are clear the prior absolute gifts have been cut down to smaller estates (e) 


Sometimes gifts which arc irreconcilable have been reconciled by giving effect 
to the general intent of the testator, thus modifying the particular Intent which is 
inconsistent with the former (/) 


The rule IS not to be applied in case of mero inconsistency, but the court is to 
try to discover the meaniog of the testator from the whole will, and, if possible 
reconcile all Us parts (p) , thus a gift to A in fco and later on a gift of the same 
property to B for life has been construed as a life estate lo favour of B with a 
remainder in fee simple m favour of A (A), so also where the same estate was 
devised to more than one person In fee the gift was held to be a joint one (0 


Whore tho section does not apply. In case of an inconsistency between 
a gift and a direction following It as to bow the gift is to bo enjoyed or paid >t has 
been held that the gift sbaU prevail and the direction Is to bo Ignored (j) The 
same rule applies m this country though not coming withle the words of the 
section for this section applies m case of Inconsistency between two gifts (i) 
It has been said that where the particular Intention of tho testator is opposed to 
the policy of law. It may be disregarded and not allowed to affect tho general 
intention to benefit aomebodj which must therefore prevail (f). Tho rule laid down 
lo this section has no operation where the Inconsistency Is found In one and the 
same provision (m) The inconsistent provisions roust refer to the same subject 


/fffllrffflypan v AeMafomayyan M 

M 65 f CuliaJI /iuifomjl, 49 B 

Ktn r Clllhn 8 ^ 462 .Scorfet 
money v Denohundoo 6 M I A 
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1 I 523, 114 1 C 666 
'Decior f D« Cnt 19 D 770 . 
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1W5 A C 84 Ut Cer^-ell v 
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(a) 
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matter, therefore, the aection does not apply where they arc not to be read together 
but are Intended to provide for different circumstances (a). 

89. (S. 76). A tvill or bequest not expressive of 

Will or bequest any definite intention is void for un- 

void for uncertainty, certainty. 

Illust} aUon. 

If a testator says '“I bequeath goods to A,” or “I bequeath to A,” or “I leave 
to A all the' goods mentioned In the Schedule*’ and no Schedule is found, or “I 
bequeath, ‘money,’ ‘wheal,* ‘oil”’ or the like, without saying how much, this is void 

1. The section. The section applies to the wills of Hindus, e/c., 

2* The rule. Rules of construction are guides to help the court to ascertain 
the intention of the testator (6) When, however, the will of a testator is so 
vague or indeHnite that the court with the help of the rules laid down In the 
previous sections fails to discover from the langnago of the will what the testator 
intended to give or whom ho intended to benefit, the court is not free to speculate 
but must declare the will or the particular gift to bo void. The court is no doubt 
anxious to avoid Intestacy, but it cannot for that purposo ebaogo the will or 
construe It in a manner not warranted by the law. A gift may tberoforo be void 
when It is impossible to aioertaio the subject matter or object of a gift "To the 
vail llty of every dUpositton It i« requisite that there be a defioUe aubjeet 
and object , and uncertainty io either of these particulars is fatal” (c). ^ 

3 Uncortainty in subject matter. A bequest of ‘‘some of my tinen” (cf), 
or “of a handsome gratuity to each of my cxecutora” (e). or a direction to the 
executors, *'jou should give my brothers their wives and children, according to 
your wisbos” (/), has been bold to be void for uncertainty, the testator not having 
Indicated the quantity or amount of things be Intended to bequeath. Where 
a testator gave lands to her daughter provided she married a man possessed of 
property of equal vaiue, but if she married one who possessed lets, in that case 
lands of equal value belunging to the testator srould be given to her and the 
remainder of the property was "to pass over sod be given up” to another dsugbter, 
htld. the gift over was void for uncertaloty (p) 

4. Whoro tho amount can be made certain. Sometimes the amount 
though not fixed by the testator can be ascertained or estimated from the will 
andtoauch cases the gift will not be void for cneertalnty. Thus, a provision for 
the payment of a suitable sum of money aa remnoeration to the trustees (^1. or 
for the maioteoance and education of a person (t), or a glfi of portions lo t« 
determined by the testator’s wife and rxeeotors fyi. or a bequest of *’£30‘'O cr 


(«) DsmaittJji V 25 I A. 

126; 22 a 633 
(i) See S. oete 
(t) At'tn V AtltK, (Ib9t) 3 CK.:t<X 
trf) i\ty V. Heltty. 2 l\ W. 3‘-7 
t»| /uWer V JMtt, 9 Sifc. 503 

(fl V. 9 hi. 

yj 


325 

(p) Jetttt V Itancack. 4 Dew* 143 
(?) V //*— _«i«, 3 j & Lst. 

(() V 2 430 

C»n« V Dr^, I li 33’ 
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thereabouts (ti). or of “a aum of £50 or flOO" or “a sudj not BiceedJjiff £100" (t), 
has been held to be good. A gift to “get a Siva's temple erected at a 
reasonable coat in a suitable place within the compound” of the bouse (c), 
or for spending a suitable sum for Sradh, feeding of the poor, etc. (d), or 
for the establishment of a iSdavarof (the testator maintaining one in his 
life time) is good (ej, 

5. Gift over when void for uncertainty. In re ?7(0»jsonV Estate (/), 
the prior gift was construed as conferring a limited estate on the first legatee 
without any power of disposition and the gift over was held to be good. But if 
tie first gift confers an absolute estate, the gift over is void (p). It is a question of 
construction of the testator's intention (W. A gift of the income of a fund or 
property to A and what is saved therefrom to B is void for uncertainty so far ns 
the gift to B is concerned {* ). 


6. Effect of gift over where prior gift Is void. Where the prior 
gift is void, the gift of the surplus or residue of the fund or of the testator's 
estate is void for uncertainty, if the amount of the prior gift cannot ho 
ascertained (y). Thus a testatrix by her will gave the residue of her estate to her 
executors for tho purpose of building or purchasing a chapel where It may appear 
to them to he most wanted and the surplus, if any, to be spent In such charitable 
uses as the executors should think fit and proper, held, the gifts for the ebapol and 
of the surplus were both void (h). 


Where, however, the amount of the prior gift can bo ascertained then the 
legacy will not fail (f). Where tho whole of the legacy Is likely to be swallowed 
up by the prior gift, the gift over will fall (m); but not where a substantial sun) 
will be left(n). Ordinarily tho amount of the prior legacy will bo deducted from 
the gift over (o) but in some cases it has not been allowed to be so deducted (p). 


7. Uncertainty avoided by selection by the legatee. In some 
cases uncertainty is avoided by the legatees being allowed to select wbsl they 

(/) Fovlct V. Fottler, 33 Dctr. 616 : 
All. Cenl. V. ffinjman, 2 J. f< W* 
270. 

(it) Chapman v. Broun, 6 Vei. 
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(/) Jtfil/ord T. /ItiimlJi, 16 Sim. j05. 
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would takf Tbu< a testator barlnf? three bouaei In K Street gave two to trustees 
upon trust to pay the rents and profits to P for life and then to the residuary legatee, 
htld the legatee could select which two of the three houses he would tako (a) 

Sometimes the testator gires an option to the legatee to chooso {b) or authorises 
a third person to choose for the legatee fe) In such cases an equal dklslon has 
been allowed (d) In some cases a legatee who was allowed to select what bo 
should take has been held entitled to the whole («) On the other band, where 
there was a gilt by the testator of all bla bouses to trustees to conroy one to 
which she might choose and all others to C and M died without choosing a house, 
the gift to C failed {{) 

The rule applicable In these cases has been thus laid down testator who 
has Bcreral properties all having the aamo description may by bis will give one 
of them to a legatee and leave the choice of that one to the legatee and such a 
gift Is clearly valid And the fact that the legatee is able to select may appear 
cither by express words used in the will, or by reasonable inference from it And 
prima facie If the testator gives one of euch properties to a legatee without saying 
more then the reasonable inference Is that the testator intended the legatee to 
select and this whether the fact appears on the face of the will or otherwise ' 
But the case Is different where the testator makes the choice himself but bis 
description of the properties Is so ambiguous that the court cannot say which 
properties were intended to be given to which legatee then the gift becomes void 
for Qocertaloty The court cannot confer an option on the legatees (g) 

8 Charitable and religious bequests 

(0 Good eharilable be>juestt There has been a latitude allowed to 
charitable bequests so that when the general inteotion is indicated the court will 
find the means of carrying the details into operation (A) Charitable bequests are 
objects of peculiar favour (i) A legacy to a vicar and churchwardens for the 
time being of E to apply it In eucb manner as they shall id tbcir sole discretion thick 
fit has been held to be good ij) Similarly, a direction to executors and trustees 
to aet apart a fund for distribution among the poor relations of the testator, 

' the amounts and the persons who may be entitled to the benefit of this provision 
shaft be entirely at the diecretion of the executors whoso decision shaff be final,’ 
was held to be a good gift (A) Gifts to the commanding officer for any purpose 
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uncertain expression A gift to be employed in the service of our Lord and Master ’ 
or “for the worship of God” is good (a) 

In case of a religious dedication the test IS whether the dedication Is real and 
honafide or whether it is colourable and nominal and the real intention is to create 
an interest in the heirs in perpetuity ( 6 ) 

11. Uncertainty of object a gift will fail for uncertainty of object unless 
the equivocation arising IS removed by evidence of testator's intention (c) Thus a 
gift to the deceased son of A named B who had several sons all deceased and named 
B{d) .agifttooneof the sons of A even though only one son of A may bo living (cj , an 
appointment of ‘ one of mj sisters my sole executrix”, where the testator had throe 
sisters (/), is void But a gift to A for life and after bis death to be divided between 
one child of A, one child of B one child of C and one child of D, was construed as a 
gift to the eldest child of each ({j) A gift ' to all my grandchildren with the excep 
tion of one, viz ' was held to mean a gift to the class unalTected by the words or the 
blank, which followed (W A direction to spend the residue in proper and just acts 
for the testator’s benefit (ij, or a gift to a legatee to be spent ‘ on good works' 

IS an absolute gift, the condition being void for unecrlainty (j) A gift to “ni> 
heirs or next of km' is void for uncertainty tk) A gift to A or B in the absence 
of an intention to the contrary is construed as substitutional, so that ii A or any 
member of the class designated as A were to survive tbe testator B would not 
take (f) 


In the case of gift to a cbarit> where there is no institution answering to the name 
given by the testator, the court wilt allow a division of tbe fund among the claimants 
answering to the description (m) But a gift to trustees to dispose of the same as 
they think fit Is too vague and therefore void for uncertainty (n) Where a 
testatrix bequeathed £ 4000 to A "for tho charitable purposes agreed upon between 
us." held, evidence was admissible to show the purposes ogreed upon and there was 
a valid charitable bequest for the purposes disclosed by the evidence (o) but u 
direction to dispose of the estate ‘ m accordance with my wishes \crbally expressed 
bj me to her ' could not be given effect to as parol evidence was not admissible (p) 
In a case of a gift to o corporation the gift was held void for uncerlaintj, because 
tbe testator did not indicate the purpose or objeot of tbe gift ( 7 ) 


V> here charitable purposes are mixed up with other purposes of such a shadow) 
and indefinile osluro that the court cannot execute them (such os ‘charitable or 
'benevolent or 'i-harltable or philanthropic* or chvritaLlo’or pious* purposes) or where 
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thedeserjpUo includes purposes which may or may nol bo charitable (such as 
undertakings of public utility ) and a discretion Is vested in the trustees the 
whole gift falls for uncertainty ( a ) A for benevolent purposes has been held 
to be bad {b) 

90. (S. 77). Ihe description contained in a will of 
Words describ property, the subject of gift, shall, unless 
ing subject refer to ^ contrar} intention appears by tlie will, 
ba deemed to lefer to and comprise the 
tor 8 death propGi ty nnsweriDg that description at the 

death of the testator 


1 The section The section applies to the wills of Hindus etc Under 
S 24 of the English Wills Act and obviously under this section also a will Is to bo 
construed as if the condition of things to which it refers was that imniediately 
before the testator a death The court has no right to go into the history of 
the property of the testator and sec when he came into possession of it (c) But 
this section does not say that we are to construe whatever a man says in bis will 
as if It were made on the day of als death (<f) A will does not for all purposes 
speak and take effect as if it bad been executed immediately before the death of 
the testator The question is one of loteotion (e) The section does not supply 
defects 10 the testator 8 capacity and make an instrument valid which through 
the personal disability of the testator was invalid at its inception (/) 

2 Old English law Before the Wills Act of 1837 there was no distinct 
enactment as there is now that a will must be construed as to property comprised 
In It as epeakiog from the death of the testator unless a contrary Intention 
appeared (g) but it was so construed so far as personalty (Including leaseholds, 
was concerned (R) With regard to real property a will could only pass lands of 
which the testator was seised both at the time of bis making the will and at that 
of bis death (i) freehold lands acquired subsequei t to the execution of the 
will therefore did not pass in the obsenco of a clear intention expressed by the 
testator 3 H cf tie Wilis Act 6as tie effect now o^ pfsefng reaf property on 
the same footing as personalty 


(e) Nunfer y Alt Cent I £99 A C 
309 323, He CKeedaf (1896) 2 
Cb 451 Ichsntible cr ph Issiirop c) 
»re Meriee v B ihep cf Dttrhatrt 9 
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3 Botn L R 902 (ch«i ubl< 
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•« Smllh T Meutf 30 B 500 
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Ham Barvn, 31 C. 695 Tnkafnde* 
y HanJat 9 Bob L. R 560 
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e led la Re Ctan$ (1909) I Cb 
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uncertain expression A gift to be employed in the service of our Lord and Master 
or *'for the worship of God is good (o) 

In case of a religious dedication the test IS whether the dedication Is real and 
bonafide or whether it is colourable and nominal and the real intention is to create 
an interest m the heirs m perpetuity ( 6 ) 

11 Uncertainty of object A gift will fail for uncertainty of object unless 
the equivocation arising IS removed by evidence of testator's intention (c) Thus a 
gift to the deceased son of A named B who had several sons all deceased and named 
B(d) .agifttooneof the sons of A even though only one son of A may be living (e) an 
appointment of one of my sisters my sole executrix , whore the testator had three 
Bisters (/), IS void But a gift to A for life and after his death to be divided between 
one child of A, one child of B one child of C aod one child of D was construed as a 
gift to the eldest child of each (^} A gift toallniy grandchildren with the excep 
tion of one VIZ ' was held to mean a gift to the class unaffected by tbc words or the 
blank which followed (ft) A direction to spend the res due in proper and just acts 
for the testators benefit (») or a gift to a legatee to be spent do good works 
IS an absolute gift the condition being void for uncertaintj (j) A gift to mj 
heirs or next of km is void for uncertai ilj (ft) A gift to A or B m the absence 
of an intention to the contrary is construed es substitut enaJ so that « A or anj 
member of the class designated as A were to survive the testator B would not 
take (0 


In the case of gift to a ebarit> where there ts no institution answering to the name 
given by the testator, tbc court wilt allow a division of the find among the claimants 
answering to the description (m) But a gift to trustees to dispose of the same ss 
they think: fit Is too vague and therefore void for uncertaintj (n) Where a 
testatrix bequeathed X 4000 to A for the charitable purposes agreed upon betwsen 
us, held evidence was admissible to show the purposes ogreed upon and there was 
a valid charitable bequest for the purposes disclosed b> the evidence (o) but a 
direction to dispose of the estate m accordance with my wishes verbally expressed 
bj mo to her could not be given effect to as parol evidence was not admissible (p) 
In a case of a gift to a corporation the gift was held void for uncertaintj because 
the testator did not indicate the purpose or object of the gift ( 7 ) 

Vt here charitable purposes are mixed up with other purposes of such a slisdowj 
and Indefinite nature that the court cannot execute tbem (such as cbarilablo or 
benevolent or chatltvble or philanthropic or charltablo’or pious purposes) or where 
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the descripMou includes purposes which may or may not ho charitable (such as 
•undertakings of public utility) and a discretion la vested in the trustees the 

wholegift falls tor uncertainty (rt) A gift for benevolent purposes has been held 
to be bad (b) 

90. (S. 77). The description contained in a mil of 
Words dcsonb propel ty, tlie subject of gift, shall, unless 

log subject refer to a contrary intention appears by the will, 

5Spnou°at''Icrt°a® liB deemed to lefer to and comprise the 

tor a death propert} answcriDg that description at the 

detth of the testator. 

1 The section The section applies to the wills of Hindus, etc Under 
S 24 of the English Wills Act and obviously under this section also a will Is to bo 
construed as If the condition of things to which it refers was that immediately 
before the testator's death The court has no right to go into the history of 
the property of the testator and see rrheo be came into possession of it (c) But 
this section "does not say that we are to construe whatever a man says m hts will 
as if it were made on the day of bis death*' (d) A will does not for all purposes 
apeak and take effect as if it bad been executed immediately before the death of 
the testator The question is one of intention (e) The section does not supply 
defects In the testator a capacity and 'make an Instrument valid which through 
the personal disability of the testator was invalid at its inception (/) 

2 Old English law Before the Wills Act of 1837 there was no distinct 
eoaetsient as there is now, that a will must be construed as to property comprised 
in it as Bpeskiog from the death of the testator, unless a contrary intentioo 
appeared (p) but it was so consttned so far as personalty (including leasehold), 
was concerned (ft) With regard to real property a will could only pass lands of 
which the testator was seised both at tbe time of bis making the will and at that 
of his death (0 , freehold lands acquired subsequeut to the execution of the 
will therefore, did not pass In the absence of a clear intention expressed by the 
testator S 24 of tbe Wills Act has tbe effect now placing zeal property on 
tbe same footing as personalty 


(a) Hunter v Alt Grn/, 1699 A C 
309 323 , Re C^Cacduff <1896) 2 
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See Monce v Bufiop of Duthom 9 
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Bal Chedunhal v /Dady, 26 B 632 
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V Hartdai, 9 Bom L R 560 
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436. 
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3 The rule. The rule embodied m this section has been thus stated. 

‘Description of real or personal estate, the subject of gift, pnma/ocie refers to 
and comprises the property anawenns to the description at the death of the 
testator” (a). It may bo taken now aa settled that if a wiU contains a description 
of any property such a description must be held to include and apply to whatever 
property the testator has at hia death which answers the description, unless a 
contrary intention appears by tho will (b) Therefore, where a testator has given 
‘ray personal estate to A*' and "my real estate to B”, ho means, under the present 
law. that which shall be personal estate at bis death is to go to A and that which 
shall be his real estate at tho time of his death is to go to B There may be 
constant fluctuations in the nature of tho testator's property and there may be 
an element of uneerlaity as to the nature of the testator's property , but tho moment 
wc get tho property fixed— "my estate at the timo of my death"— there is an end 
of tho uncertainty (c) Thus, a gift of certain annuities or shares passes what 
answer to the description at the time of the testator’s death even though after 
the date of the Will be has dealt with ihem by adding to (d) or reducing (e) them 
A bequest is called generic when it is of such a nature as may be increased or 
diminished {/) A testator bequeathed his interest in a partnership business to 
to his wife, before his death ho acquired tho shares of his partner^, held, the widow 
was entitled to the whole of the profits q{ tbo business boloogtog to the testator 
at hl3 death (y) A will, in the absence of a contrary iDtention, is not only 
*egardcd as spcakiog from the date of the testator’s death so far os tho property 
comprised in it is concerned, but its validity with reference to tbo devise of any 
particular property thereby made also depeuds upon the testator's statutory or 
other lawful disposiog power over that properly at that time (M 

The section applies to powers of appointment A general power of uppomlment 
is validly exercised by a will colntainlog a general bequest and executed before 
the power is created provided the will contains words which "would have operated 
to execute ibe power bad it been in existence at the date of tho will” (i) The rule 
applies to specific and residuary gifts (y). thus a devise of “houses and elTccfs known 
ns Cross Villa situated In T 'was lieJd to pass buildings sulscqucntly erected on 
tbs lands by the testator (A) A devise of "mansion and estate called Cleve Court 
passed properties In respect of which there was n contract to purchnso before 
the dale of the will (I), a devise of * the lands of Craninore passed after acquired 
properties (ml 
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Where a testator released bis aoQ from ail claims aod demands and all other 
moneys due from him to me, held the gift was generic, and in the absence of 
sufficient expression of mtenlion to the contrary, the will operated from the 

testator s death and therefore released the bod from liability in respect of debts 

which became due after the date of the will (a) The term debt refers to indebtedness 
in the strict sense t e, moneys actually due and owing and not to contingencies 
which may ripen at a future date e g under a guarantee (&} 

4 Where there are words of futunty The rule that a will is to be 

construed as if it was executed before tho death of the testator applies lo the 
absence of a contrary intention, only to properties comprised in the will (c) 
As regards words of futurity they should be read as sp-aking from the date of 
the making of the will and not from the date of the testators death That is 
however only a presumption and the courts are to see from what date the testator 
intended the words to speak (d) la other words the courts are to ascertain the 

testators intention from the data of the will (e) Under tho circumstances of a 

particular case the court may construe such words as referring to events which are 
not necessarily future (/) lu eases of this Liud the first question to be considered 
Is what does the will mean ? What is the testator describing or dealing with (p) ? 
or what Is it that is bequeathed? Tho next question is, where is that which was 
bequeathed ^ Did it or did it not exist at the testator s death (A) ? 

5 Contrary Intention The contrary IntootiOD roust clearly appear 
from tho will itself (i) When the date of the will as contrasted with tie time 
of the testator a death is clearly referred to lo the will that is evidence of a contrary 
intention (ji The word now is not evidence of a contrary intention (il}, it may bo 
part of tho description of the property (/) The expression 'property I am 
possessed of occurlog in a will has been held to mean, in tho absence of a contrary 
intention, 'property I sro possessed of at tho time of my death* (m) and therefore 
after acquired properties will pass The use of the present tome is not suflicient 
evidence of a contrary iotcotion (n) 

The word ' my m reference to a particular thing, e g , a gift of my piano (o) 
has been construed to mean that which the testator possessed at the time of the 
making of the will but in reference to a bequest of that which Is generic (i e 
capable of increase or diminution) the Act requires sometblng more on the fa^e of 

(e) y r,<tU 7 Ch D 428 i (f) /?e fJiUe 4 C P D 356 3tl 

(K-eraintrid to) (I) BovttfCcoh 14 Cb D 53 
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a will for the purpose of indicating such coutrarf mteution so as to limit the bequest 
only to the thing in existence at the date of the will (a) 

6 Specific gift which has been dealt with or Is non existent at 
the time of the testator s death The rule does not apply where the property 
bequeathed is a specific thing in existence at the date of the wj]] (b) e ff a b quest 
of £500 being part of a certain stock which the testatrix did not possess at tho time 
of her death (ci, a bequest of £4000 at present secured by a certain mortgage 
which was paid off before the testator s death (d) and a bequest of 300 I or 
thereabouts invested in G B N Co («' , a bequest of the interest arisieg from 
money invested in the L W Co but the Co was acquired by another body which 
issued the testator certain stock in another Co (/) are cases where the gifts were of 
distinct and specific things and therefore failed le the gifts were adeemed But 
where a testator gave 35 shares in a Company to A and after the date of the will 
the original £50 shares were converted into £10 ones and tbe testator had sold 
both kinds of shares before h s death held it was a general legacy and referred 
to the shares left by the testator (p) 

Where the testator himself has dealt with bis property eg tbe shares bequeathed, 
by selling them and buying others tho question is whether tbe new shores will 
pass under the terms of the bequest A bequest may be so worded that tho subject 
matter la to pass whatever the coudUloo with respect to investment or otherwise 
iu which It may be found at the testators death The intention of the testator 
will determine in ease of gift of money described as invested in a particular way, 
whether the legatee IS to h'lve the money however it may bo invested or whether 
the condition of the subject of the gift in reference to investement is tbo governing 
part of tho dcsoription of tho subject matter of tho bequest (^) Thus where 
tbo bequest was of m> 1000 N D L Preference shares and the testator sold 
the shares he held at tho time of the will aud then bought from time to time other 
shares In the railway and stock hell the bequest rotated to a spccifc thing 
Incapable of Increase or diminution and there wes sufficient evidence of contrary 
intention in the word my and tho bequest was therefore adeemed {») But where 
a testator bequeathed h fs leasehold by wiJI and subsequently acquired tio fee such 
fee passed, because tbo testator did not mean to say I give tho leasehold and 
nothing clso (yl the case is different where tho Intention Is to give nothing exoept 
tbs interest subsisting at the timo of tbe will (A' 
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Tbe rule of construction has been thus succlQctljr stated lore Evans (a) -> The 
Court in construing a will must, in order to give effect to it take into consideration 
the condition of things in reference to which it is made For instance if a testator 
makes a will devising his freehold house in Cavendish Square, and then sells it 
purchasing another In the same Square the hou <)0 subsequently purchased would 
not pais by the devise it is well settled, that there may be such a specific 
description of the subject of a gift as to show that what was intended to pass 
whether real or personal estate was some particular thing in existence at the date 
of the will When however the description Is generic as all my lands m the 
county of X, the subject of the devise being capable of increase or diminution 
ali tbc testator s lands in the county of X at the date of his death will pass and 
where there is such a particularity in the description of the subject of a gift as to 
show that it was some obj^'^t m GXisteaco at the date of the will that was intended 
to pass it is considered that there is auffieient evidence of a contrary intention 
to exclude the application of the provisions of this rule 

7 Accessories Acccssortes follow the principal under the doctrine of 
implied grant Where a testator devised bis house and h s field to two different 
devisees, it was held the easements annexed to the properties will pass to the 
dovisees without any express words in tho instruments (b) 

8 Inaccuracy An inaccuracy in the description of a gift is not fatal (c) 
but where the testator had no property at the date of tbe will answering to the 
description given In the will not any at the time of his death the gift wiil fail and 
this ssctloD has no application to such a case (d) 

9 Conversion Where there is a contract giving an option of purchase 
of immovable property devised m tbe absence of a contrary Inteotioo, as the will 
speaks from the moment of the testator s death tbe rights under the contract will 
pass to the legatee (e) hen a will is made after a contract giving an option to 
purchase and tbe testator knowing of tbe existence of tbe contract devises tbe 
specific property which IS the subject of tbe contract without referring In any way 
to the contract be has entered into tn such a case it is considered that there is 
sudioient evidence of contrary intention (/) 

10 Object of gift With regard to persons referred to in a will tbe rule is 
that the person if In existence who answers to the description in tbe will at tbs time 
of its making is to be understood as tho object of the testator s bounty Thus where 
there was a devise in favour * of the eldest son of my sister * who had at the time two 
sons but tbe eldest son predeceased the testator the devise lapsed the eldest 
surviving son at tbe time of tbe testators death was not entitled to tbe gi't ig) In a 
will when there is a gift by the testator to tbe wife of a person and that person has at 
the time a wife living and acknowledged by the testator tbe testator pnmtx faexe 
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mlesiJs to refer to the eiistins wife and if there be no wife then the first weman 
ansirerme to the description (n) Similarly, in case of a pift to the husband of a 
persoD (6) 

Iq case of gift to a class, jf the gift bo immediate those answering to the 
descMption at the death of the testator are entitled to take (c) If, however the 
period of distribution he postponed, the gift -will apply not only to the members 
of the class existing at the death of the testator, but will include those born after 
his death (d), bo that those living at the death of the testator are Ivahle to be divested 
pro fanto hy the hirth of eaeh additional member (e) Where the gift is contingent 
all who come into existence before tho first member attains a vested interest, 
will, if the contingency ho satisfied as regards them, be entitled to a share {/) 
Where the gift is contingent and IS liable to infringe the rule against perpetuity, 
then if the contingency has been removed *o respect of any member of the class 
the gift will be valid In respect of auch member (?) If however the contingency 
has not been removed at the death of the testator then the gift to the whole class 
must fail according to the rule laid down m Pearka v }fo^eIe!/ (ft) 


91 (S. 78). Unless a Conti aiy intention appeals by tlic 
Powrofappumt iviH 0 ^quest o£ tbe e^tUe of tbe testator 
ment cieouicd by sliall be conslriieti to inoliido any property 
general bequest qvllicll ilO may b ITC pon ot to appoint by M ill 

to any object bo may tbinV. proper, anil sbnll ojicrato as an 
ONoontion of snob power , and a bequest of pioperly doeoribcd 
in a general manner fbal! bo construed to iiicb do any piopcity 
to wliicli siioli desoiiption may c\Und, nliicli be may bait 
power to appoint by will to any object bo may tbink propir, 
and shall operate as an e\eciitioii of such power 

1 Tho section Tbe section does not apply to the wills of Hindus elc 
The section makes it useless to spcculalB nboul the intention of the testator, le, 
whether he intended to exercise a gcnenl power of arpolntinenl or not Thus n 
power to appoint any sum not exceeding XfOCO was ixlidly exercised up to that 
amount by a gift bj will of the tea! and personal citato that the tcstalrlr might die 
poi«Cfsed of (0 


(«) 


If) 

Irl 


V 8 H»tc 131 

He Siurmtr I 1 ti-tl 10 L. T 184 
la TJe Co/e/ {l?03 2 Cl» 
102 Tie piiEia lieie »iewtr»yle 

rreitued d d eir Lo cortii'y loterl on 
n lie w.n fie Orev (I699l I 

Ch 336 LertKKU'h » DiUo’rv 
40 L. 3 Ch 513 

fic^'erJ r M i//> 7 Ch 7 . we ei 
I.* Vt S "b n 6 

I Irer » I tar-tlt 5 Cc« • 'J , 
D xU^n y nellji M Vei 576 
ylr'ifffi V Icrllrfen 3 Po CC 

4*4, O/fee/ew y Utrf inll»» 
441, y iUfin 3 D *l 


(/) 

(s) 

{/I 


if 


e< G 649 

If /iJf/ieai/ V LorJ Si Jcf>n lOVei. 
152, C/jr(e V C/jr|e 8 Sim 59, 
C/mti y 3 K f< ) 43 

/•e*cn y Afal/feri 10 Ch D 

264 

SAC 714, He Uen/rt ltf9l) 
3 Cl 197 wlfff It y Jf' 

12 3 n 276 H' Cerfa /i (* lai 
35 Cf 0 350 l*» •• « *T 

d'lSitel lion 1*e ijl<" la Anlt*! 
y i'o fn. n 3 Hto C C 4JI 

et'“\rrnr-i ts*> n 

C'frt y < Of 'v" 34 Cl on 
Ml m He ’ 

Ck 216 
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2. Power of nppointmont A power ii nn authoritp reserved by or 
broiled to, B perron to diipoie, either wholljr or partially, of real or personal properly, 
either for bis own benefit or for that of otbera (a) The word is used as a tecfani'al 
term and ti distinct from the dominion which a man has over his own estate by 
tiriuc of ownershipft) The donee of a power has a right ofdisposition over tbo 
rroreTl> iflbject to the power, which may he cither limited or unlimited, according 
to terms upon which it Is granted Conditions and limitations imposed by the 
settlement creating power (not being conditions as to tbo mode of its execution), 
cannot be disregarded ond Ibe power In auc*i a case Is not general (e) Thus a 
power may be required to be exercised by "expressly referring to this power". In 
which case a gift of the residue of real and personal estate ' over which I shall have 
any power of disposition by Will Is a Biidiclent reference to exercise the power (d) 
The section only sayi that the intention to ctcrcUa a power need not cxptc'sly 
be stated where power Is given to appoint hy will any manner 

3 Gonoral and special powers Powers nay be either general or 
limited General powers aro such as the donee can cxcrciso In favour of such 
person or persons as he pleases Including himself (e), or bis own executors or 
administrators (/) Limited powers, also called special powers are such as the 
doosB can exercise only In favour of certain speciGed persons or classes A power 
is oevertheless general though'exercltable by will only (p) A power to appoint to 
whom the donee pleases except A Is not a genera! power unless A were dead when 
tbs power was exercised (h) , a power to appoint by wD) specially referriog to the 
power, or before a particular time is not a general power (0 

4 Thorulc Formerly m England It used to be bold that disposiiions 
dcseriblog property only I y general terms would not operate by way of appointment, 
if there was anything else upon which they could operate, unless there was a 
reference to the power or to the subject of it The British Legislature, however 
thinlriog that the intention of the testator would frequently be ditappointcd by 
this rule enacted that wherever a person bad a general power a general devise 
of all his real estate should operate upon that which was subject to bis power (j), 
and this law is embodied in this section The enactment was Intended to get nd 
of the difference between property and power aod to make it unnecessary in 
framing a will to refer to the instrument creating the power or to the actual subject 
of the power (A) Thus, a testatrix, who bad a general power of appointment 
over sums of money, after making certain pecuniary legacies gave the residue 
to A and D, held, this was a good execution of the power, although there was no 

(a) Freire v CUmenl, 18 Ch D 
(i) p Gilchrlil 17 Q B D 521 
Tnmayne v RaihUlgh (1908) I 
Ch 681 

(c) He PllUpi 41 Ch D 417, Re 
•Dade:, (1092) 3 Ch 63 
(</) Belli V Lane, (1938) 2 Ch 581 , 
lee Philip: V Ca^Uy 43 Ch D 
222 

(e) Imln v Pallet 19 Vf» £6 
(/I SiCacl^enzie v ChTael^enele 3 Mac 
, & G 559 

(g) Le/ecre v Freeland 24 Beav 403 


Re Potted a Tw:ls 39 L J Ch 

(A) Re Bywn * Settlement, (l£9l) 3 Ch 
474 

(i) Phillip: V Cayley 43 Ch D 222 . 
Dade: v Dane: (1092) 3 Cl 63, 
TJe ly aleihou:e, (1698) 77 L. I 
Ch 33 

(;) V.ll* Act I Vict c 26 S 27. 
Sheljord T Aeland 23 Bc»v 10 
Lake V Cuttle 2 D G M & C 536 
(*) Re Jacob. (1907) I Ch 445 , Re 
IVUklnion. 4 Ch 587 
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Where a testator has both a special and a general power the exercise of the former 
IS not oontrarr cvidcnoo of exercise of the latter, bet the latte, may also bo 
exercised (a) 


11. Failure of appointment Where a test'itor by a will exercises a 
gct'eral power of appointment but the disposition becomes ineffectuil for some 
reason or other, the question arises as to the destination of the property It has 
been answered thus — ‘The question in all cases of this class non before mo is one 
of intention, namely, whether the donee of the power meant by the exercise of it 
to take the property dealt with out of the instrument creating the power for all 
purposes or only for the limited purpose of giving effect to the particular dUpos tion 
expressed (b) In the former case the property will descend in the same way 
as that of the donee of the power (c) m the latter case the propertj goes as 
in default of appointment (d) 


12 Appointment under Hindu law A general power of appointment 
is not opposed to the principle of Hind i law and is of groat convonioncc in practice 
provided the limitations laid down m the Tagore case are observed [e) 

92. (S. 79). 'Where pioperty is bequcatlRd to or foi the 
u d ift to cox tain objects as a bpccificd 

objects of power in peiaoix ton} appoint or for tho bonofit of 
default of appoint cGitain objects in such piopoitions ns a 

<?peciriod pel son may appoint, and the im 11 
doos not pioride foi the event of no appointmont being mado, 
if the power gu on by tho will is not excicisod, the pioperty 
hedongs to o.\\ the objects of the power in ctpul shines 


Jllnstialion 

A by his will bequeaths a fund to bis wife for her life and directs that at her 
death it shall lo divided among his children in such proportions as sho shall appoint 
Tho widow dies without having mads on> appointment Tho fund will be divided 
cquallj among the chlldrcti 

1. Tho section The section docs not srpiy to the wills of Hindus ele, 
hut it applies to tho wills of I’arsis (/ ) 

Tho rule The principle underijing tho section lias been thus stated by 
lord Cottenhsm ~ \t heo there appears a general Intention In fsvo ir of a clast 
and a particular intention In favour of indivHuais of a clat# to be selected ly 
another person and the parlicuiar Intention fails from that selection not being 
made. tl e court will carry into effect the general Intention in faaour of the chit (p) 


(o) Hi if (1922) 2 Cl -»C6 

lit Dt /t» » 7nil > h L.Rep 
(237) II 'd n lit I’ ntJt * Stttlemftit 
t2 < i 13 ('^7 Ce?»n * lietlanJ 
fjf9l) I Cb I «• etiV'Hetl 

■ tea IWi/jmt 

7 1^ 310 »» J It t- ’f 

‘i 1 1 ) 42f / t t en llajgfi 16 

c» to 

) Hi 12 Cb (3 


6(.7 

id) Ht liavf (18 '7) 2 cb 2)2 
(») /Ijf \fal a^ea t 24 1 A 

93 21 U 7C9 Ja t *a' » 

16 It 02 Cl • tfaiWy.!. 
t? n tCO 6tO-l^ t ( ■» » 
I/im 2 C \t N 2'33 

(/) i* h ' 

Ir i 'if A t/ 

72 itiy •«)\t It S'- 
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Accordingly the rule has been applied to cases of what are kno^n as powers o! 
the nature of trusts 'Whore there ts a mere power of disposing end it is not 
executed, the court cannot execute tt . bat wherever a trust is created and the 
execution of that trust fails by the death of the trustee or by accident, the court 
will execute the trust Tbo trust need not be an express one, but "the court 
considers tho power as partaking so uneb of the nature and qualities of a trust, 
that if the person who has that daty imposed on him does not discharge it, 
the Court will to a oertnin extent Mlsobarge the duty in his room and place 
The court adopts the principle as to trusts, and will not permit his negligence, 
accident, or other circumstances to disappoint the interests of those for whose 
benefit be is called upon to execute it (o) 


Tbo rule as to the determination of property in default of execution of power 
of appointment has been thus laid down m Dami’crf v Thwattei [h) — Bearing in 
mind the rule that the existence of a power of appointment does not preTent 
the resting of property in those who are to take In default of appointment although 
the exercise of the power will direst the estate (c) the general principle seems 
to be this ‘ II the instrumcat itself gives the property to a class, but gives 
a power to A to appoint in what shares and in what manner the members of 
that class shall take the property rests until the power is exercised in all members 
of the class, and they will all take m default of appointment but if the instrument 
does not oontala a gift of the property to any class but only a power to A to 
giro it, as be may think fit among members of that class tboso only can take in 
default of appointment who might bare taken under an exercise of that power 
In that case the Oourt Implies an iatcotion to gire the property in default of 
appointment to those only to whom the donee of the power might giro it '* 
In other words the Court will not imply a gift In default of appointment under 
English law to the objects of the power unless the wll) shews an Intention on 
the part of the testator to create a trust In favour of the objects of the power (d) 


Thus, where by a settlcmcat a leasehold bouso was assigned to trustees 
upon trust, after certain prior interests la favour of A and B for C for life and 
after bis death upon trust to assign the eaid premises unto and among such of his 
children and Id such manner and porportions as he should by any writing appoint, 
Ar/i there was a trust for ail the children of C lo equal shares subject to a power of 
selection and distribution exercisable by C (e) The rule is the same whether there 
is a gift over In default of objects of the power or not (/), and even though the donee 
has power to exclude one class entirely. If there is an Intention to give the property 
to the objects (p) , but there must be a clear intontlou that the donor Intended 


(a) Bn^n r Higgt Ve» 561 . li'ibon 
r 24 Ch D 244 , Fehreaen 

t Simp3on 4 C. 514 , Buffer r 
fTrcy 5 Ch 0 26 , Re Ucvellyn » 
5ff//emenf (1921) 2 Ch 231 
li) 2 Eq 151 

(el 03C r AfarTn 4 T R 39 
id) Bt IFetkfi Selllement (1897) I Ch. 
2S9 fold itt Re CoTrJit (1925) Ch 
210- Re II eeiiie S ^llUmenl ha* 
beea eetemesled oa la Psrwell Oa 

?5 


Powen p 529 3D 3 Ed for layiog 
dowB that a gift la deftuti nay be 
itaci ed vriihout ioioe crpreiiioa of 
lueh iBtestioa la the lastntseai creaUeg 
the power 

(«) iflUon r DugalJ 24 Ch D 244 

(/) BodJj r FUsrtralJ 6 H L, C 
823 856. IFlhfn r DagvU 24 
Ch D 244 

(y) Jow r T^fn 6 S'®. 255 . Orlt 
f Aeff 31 L. / a 6’7 
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the power to be m the nature of a trust, contrary intention defeats an implied 
trust (a) 

There is an analogous class of cases where the power Is not of the nature of 
a trust yet it has been held to create an implied gift The donor of the power 
must manifest an >ntention that the objects of the power should not be disappointed 
and gives a power of selection to the donee then the subject of the power will pass 
to the objects even if the donee have failed to exercise the power (hj 

By the fercn implied ft is not be understood that the court is to make any such 
presumption iQ favour of the objects of the power but the implication only arises 
where a testator manifests an intention that the objects of the power or some 
of them should take (c) In toe absence of such intention or Implication the 
objects of the power take nothing In default of appointment (d) If there is a gift 
over m default of appointment to the objects of the power no question of a gift 
by implication in favour of the objects of the power con arise for such a gift 
over is evidence of a contrary intention and tbo words of the power cannot operate 
to vest any estate in the objects of it by lapltcctioo if there Is no appointment (a) 

3 Is not exercised The section expressly provides only for the case of 
the power given by the will not being exercised (/) An instrument which 

exercises a power of revocation and now appointment must show not merely 
an lOteatioQ to appoint hut also au iateotioo to revoke the subs sting appciotmefft (p) 

4 The rule applies to chanties Where a testator directed tbo residue 
of a fund to be given by my executors to such obantabh taat/tuthns as I shall 
by any future codicil give tbo same and in default of any such gift to bo distributed 
by my executors at tbelr direction Ae/d there was n gift to obarJtahio instJtutioos 
to be chosen by the testator himself lo default of such choice by his executors 
Tho implied gift to charity was not taken away by mere words of distribution by 
executors (h) A gift to such charitable lostitut on as tbo testator si all by oodici! 
appoint IS without more o class gift to cbonty though no codicil is made (0 

5 Le^racy and special power A Icgacj differs from « power 

by the fact that the former operates b) virtue of tbo will and of that alone 
On the other hand so oppointmeot under a limited power operates by virtue of 
tho Instrument creating the power Tbs English ^MIls Act has not dealt with 
limited power* (^) and tho Succeislou \ot makes no meotion of ft 

The donee of ft power as such ba* no interest le the proprrij by virtue of tho 
power of disif/botion or sclecllon bestotred upon bJw nnd Ii ihJj respect such 
a powsr differs from a general power (A) 


l»t Rt It eeta Seffle/rtfn/ (IS97> I Ch 
‘ 289 , /?* CemJr 1925 Ch 210 

fjl r ^ 

529 I Lerdtri V ThvaUti 2 Eq 

(ti Stfltrvnt (Ifi97j I Qj 

2*9 

lil R* little* Stdtf^tnl llf97)l I 
CK 2*9 II k* • rwf i»y 

It 09 B-O in.i rd t a I c«o snw 

Ht 1925 a> 210 

/^) ; 

lb Q fU 


D 85 M 23 p 70 
(/I fie If rirs Tnati 4Z Ch D 646 
(g) f Pti frt/ 5 D M A C. 

775 app o»rd ifl Jit If tir t Truth 
42 Ch D 646 

{ki /Vwt V /fit 3 Oi D 3<2 

to dICllU r I amet. I bUt }>{ 
AhtfUft » ThveM 7 \'e, 3b 

trfj IJ IS T d't Qfl 

3 Ch D 3<2 , 

(/) H y/W » 26CII. r> VJ ! 

lit Jh ft 11900 2 5i’ 

(#1 iJ^ter^/1 Jf-tlttr 6 5*1 
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93 (S. 80). "Where a bequest is made to the “heirs” or 
‘‘right heirs'* or 'relations’* or “nearest re- 
*pVrUcufar latioiis*’ oT “family” or “kindred” or “nearest 
pcMon without qua* of kin" or * noxt of kin** of a particular person 
iitying terms. ivithout any qualifying terms, and the class 

so designated forms the direct and independent object of the 
bequest, the property bequeathed shall bo distributed as if 
it had belonged to such person and ho had died intestate 
in lespcct of it, lea^ing assests for the payment of his debts 
independently of such property. 

Illustration. 


(0 A leaves his property "to my own nearest relations.'* The property goes 
to those who would be entitled to it if A had died intestate. leaving assets for 
the payment of bis debts lodepcadently ofaaeh property. 

(lO A bequeaths 10,000 rupees **to B for bis life, and. after the death of B 
to my own right heirs." The legacy after B*a death belongs to those who would be 
entitled to It If It had formed part of A'a unhequeathed property 

(lit) A leaves his property to B, but if B dies before him. to B'a next of km ; 
B dies before A, the property devolves as if it bad belonged to B, and be had died 
Intestate, leaving assets for the payment of his debts independently of such 
property 

(to) A leaves 10,000 rupees "to B for bis lifd, and after bis decease to 
the heirs of C." The legacy goes as if It bad belonged to 0, and be had died intestate, 
leaving assets for tbe payment of his debts iDdependently of tbe legacy. 

1. The section Tbe sectioa does not apply to the wills of Hindus, etc. 
It deals with the case of a gift to a class or group of persons described as standing 
in a certain degree of relationship to aa individual, but that individual, to whom 
these classes are described as being related to, is not the object of the bequest 
as Is contemplated by S. 97. 

2. f-tfffrs ^ rfffht heirs, A gtftfo Aerromgikf pufsomnarie 

construed in more than one sense. It may be used to denote the whole line of 
succession (a), or, to refer to a particular person only who would answer to that 
description at a particular time (b), or. to designate a person or persons selected 
or pointed out by the testator in a particular way (c) In case of a gift to tbe heir 
of a particular person who is living, tbe gift is contingent, as the heir of a person 
cannot be determined until the death of that person, but tbe testator may iuteod 
to refer to the heir presumptive or heir-apparent The context will decide the 
meaning Tbe onus lies upon those who would divert the words from its known 
legal acceptation (d) If a gift be to tbo testator's heirs or right heirs, the 
expression means bis beir or heirs at common law (e). 

(0) f'an Grullen r Fonell, 1897 A C. 

658. 

(1) dean* V Seam. (1692) 2 Ch 173 
(«) 6mt V Tnyfotd, 4 H L. C. 517, 

Jordan r Adarra, 29 L. J C. P. 


(</) T>i»e V Perralf, 6 M & C. 314, 
363 , tee Parker v Nick*on, I D G. 
J & S. 177 

(e) Garland v Beieileu, 9 Ch D. 213. 
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In English Jaw prior to the Land Transfer Act of 1897 real property doyolved 
on the heir and the personal property went to the next of of the deceased 
intestate , but the heir might tike personal property given to the heir of a person by 
will as the person designated, the intention of the testator would prevail (n) 

3 RolEtlons or noarest relations (h) The terra relations embraces 
kindred however remote but m order to avoid the failure of a gift on account of 
uncertainty it is settled that a bequest to relations implies a gift to the person 
or persons who will by virtue of the Statute of pistnbutions, take the personal 
estate, cither 18 next of kin or by representation of next of km (c). But this rule 
will not apply where the testator shows an Intention to effect distribution in 
any other manner (d) The rule will not be departed from on slight grounds (e) 
The words relation' and ‘relations' have the same meaning In the absence of 
a contrary intention (/) relations will include those related b> half blood (^) 
Relations primn /acte mean legitimate relations, but the context may show that 
illegitimate relations were intended to bo included (h) Jf the testator bo of 
Illegitimate birtb relations must mean illcgitmiato relations (i/ 


The term relations' dees not extend to relations affinity (/), unless the 
context Shows that the testator ioteods to include them e where there is 
a gift to relations by blood or oiarriago (4i A testator sometimes adds qualifications 
of an indefinite nature to the word relations e g poor or ncccssitlous relations 
This addition gives discretionary power to the executor to select among the 
relations such as be thinks to bo fit objects of charity (i) Kcar relations have 
the same meaning as relations (m) but nearest relations mean tbs next of kin 
to the exclusion of those who would have been entitled by representation (ii) 
It has been held to mean the heir (o) 


4 Family It is ‘a word of tbc most looso and flexible description (/) 
haviug various mcsnlags {<?) It may mean <I) ibo whole household including 
acrvants and lodgers (r) of (2) everybody descended from a coromoD stock ts) 


D< Beaueoir r Dc Btainolr 3 H L. 
C. 524 557 , 5mU/i i Bvishtt 
10 Ch D 1 13 The teiUlort 
lolfoticn ih*!! p«»«il Bt SUr<n3 
TruiU i5 Eq HO 

f IMf. *(3 7Ed 

"it oliti V 19 V« 424 

Coaef V SiCehsarng 2 Vff 

5«n 67 1« e"di wl** 

CfrffltroeJ v Qittn9«oJ I Cio C 
C 35 t» 

3 BfO C C 
254 

in /it /ittJ 36 W R.t52, 

If) C'^*'** « Bit*!'* 10 M»»e 6) (we 

ft* 'DrtflK t'f94) 3 Ck^565 

</ tt • / Jnl! I lf9j A 

• (19 6) 2 a 31f 

Me" ■vl * 3 '••»» 2Jl I 

15 To 372 

t)<i 5 Vet 3:9 1 


(e) 


(f) 

If)*. 


(J) 

(r) 


(*) 


(0 

u) 


(0 


Ifi) 


Adntif y Qrtatns 35 L J Oi 
414 fl doei Rol irrin • kuibind 
Dtttlev y IJ eijAi 16 Vet 49 of 
**ile Aicholi y 5orefe 18 Vn. 
53 

CVsve r ^/olnirarfrij' 2 Vet Sea. 
87, l«t la it iJmeit v W ocJnfft, 
Amb (»36 tie Coi»l obieried ibe 
ad'^it oa c! lie word poor* n»de 
BO difeieaee but ii list CBie ffere 
**«t criy ere wtaiioa rst tied usdei 
l‘e 5«lbte 

l\ hllhome * f/jni 2 Vet. ^ni 
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V/ ^ T CemphU 17 Vet 4 0 
K» »ee ll I h) r Vce/iei 10 Ct 
ft r 215 

(7t Wt V 5 Pe.t 241 

Wa * \fan'ix I P' bf6 

/'/I* e C/4 4e 3 Ch n fc72 

/! 4f»»f7 « J}J I 1 1'^ , 

/*<4t r frf' 2'> Pe*» M7 j 
S'®* y Tt/2 9 Cej t-’ 
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that is to say, all blood relations, or (3) children only (a), ibis la tho primary 
legal meaning of the term (6), or (4) the heir or next of kin (c), or (5) the heir 
apparent (d), or (6) wife and children (e), or (7) blood relations or relations by 
marriage (/), or (8) descendants generally but where there are children the 
term excludes the issue of such children (A), or (9) an illegitimate child treated 
and recognised as a child (0 A gift to the families of A and B goes to the children 
of A and B in joint tenancy (j) Being a term of such wide import the gift 
sometimes becomes void for uncertainty as the testator's Intention cannot be 
discerned Thus, where there was a gift to “my daughters, their husbands and 
families the “words bushanda and families ' were rejected for uncertainty (1) 

5 Nearest of kin Nearest of km by way of heirship has been construed 
to mean the person who on intestacy will be entitled to succession (/), the 
expression 'nearest beir* has also the same meaning (m) 

6 Kindred According to the Bmdu law wife is kindred to her husband (n) 
For definition, see s 24 

7. Next of kin It Is settled that a gift to tho next of kin without more 
will be a gift to the nearest blood relations of the propositus in an ascending or 
descending line, and if there be more than one they take as joint tenants (o) 

Relations by half blood are equally entitled with those of full blood but the 
testator may exclude some relations if bo likes (p) Where the context so indicates 
Illegitimate kindred may bo included (q) The word does not include relation by 
marriage m English law, so a husband or a wife will be excluded (r) unless a 
contrary intention is shown In the will («) 

Tbcie is no representation, so the representative of a deceased relation who 
died before the testator is not entitled to a sbaro (0 A gift ‘ to tho next of kin 
of my late father and mother was construed ea a gift to the descendants of both (ti), 
but may mean s gift to tho nearest of kin of the husband and the nearest of kin 
of the wife living at bis or her death respectively and the representatives of those 


(o) Bamti T Patch 6 Vei. 604 , Osen 
v Penny, 14 Jut 359 
(41 PiZ8 V Oafk* 3 Ch D 672, 

(0 r <5cfln, 5 Besv 241 , 

lyitllami V miUama. 20 L J Ch 
260 ■’ 

(</) Doe V Smith 5 M & Sel 126 
(«) Re Vren (1699) I Ch. 336 but 
*ee Re hiatchlraen, tod Tenon/, 8 
Ch D 540 

(/i Tie Afacleay 20 Eq 166 
(f) II ill ami T H'tlliemt 20 L J Ch 
260 ^ 

(4) Tie Pati(ln3ena Tnitf 20 L. J 
Ch 224 , iJJuH » Hellyer, i4Eq 
160 

(0 Lcmhe r 6 Ch 597 

(/) Gregory r Smith 9 Htte 708 
(4) Rohntan r It cJJeIo>,6 Siia 134 
(f) Reftnion r U eJJeloV 6 Sia 134 
<») Re Afaher (1909) I l» R, 70 
(") Dintihr Bra], 39 C. 67, >I I C. 
67 


(0) ll'tlhy r Atanglej, 4 Beer 358 
oa epp 10 Cl 6c F 215 • Holton 

V Foifer 3 Ch 505 (m* cum 
cued ID ereamcDt), but *ee TJovnei 

V Bullock, 9 H. L C I , 00 
«pp IiDia 25 Beer 54 Booden v 
Qrtffilht. (1909) I Ch 385 (leneDU 

IQ comooD ) 

(p) Cnteet r Re»ley (0 Here 63 , 
Re Fetguttene IF///, (1902) I Ch 
483 

(«) Re IFood (1902) 2 Ch 542 
(d Bullock r Doanet 9 H. L. C I, 

20 , Garrick r LorJ Camden, 14 
Ve» 372 . »ee Il/nei v BlreJ, 39 
C 87 

(1) 5/«rr r Aesferry, 23 Beer 43 A 

(0 Elmtley r, Yeung 2 My & K 02 . 

Cooper T ^enltott I3 5 b. 290 . 
Btnea r Dlraj, 39 C 07 ; 15 
C. vt N 945 

(«} Pycroft T Gregory, 4 lisB. 32A 
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who have died Since the death of the testatrix (a) Where there was a gift "to 
my Dearest of kiQ m the male line id preference to the female line,” held, the 
sister was entitled as it was not the Intention to exclude females altogether (6), 

8 Time when the next of kin will be ascertained (c) The persons 
entitled are ascertained at the death of the testator [d), even where the gift to the 
next of kin is preceded by a life estate (e) The context may show that the 
testator intended the next of kin to be ascertained at some other time, when it will 
be ascertained at the time so Indicated (/) As has been said, it may be the next 
of kin ere to be ascertained at the time of the testators death, or it may bo that 
only those of the class surviTlog at a particular period will take ({7), In case of a 
gift to the next of km of a person who IS dead at the time of making of the will (A), 
or who dies before the testator (t), the class comprises those bring at the death 
of the testator. 

9 Without any qualifying terms These words hare been construed 
to mean that there must bo nothing to qualify the bequest, Jo other words the 
bequest must not be conditional (j) The correctness of this view has been doubted 
and an opinion expressed that the words would more naturally refer to “heirs,'' 
etc, and this new is m consonance with Eogllsb law (t) 

10, Direct and Independent object of tho boquost This clause 
has been added with a rlcw to make it clear that the gift here is not to an fndlrldual 
but to a class so as to exclude the operation of the rule laid down in S 97 Therefore 
the words of the clauso la the will contaiolog the gift are ordinarily to h» construed 
as words of purchase and not as words of limitation of the gift to the person 
as under S 97 (m) 

11. Leaving assets. The Importance of these words In tho section and 
Id the illustrations lies in the fact that tho gift being to a designated class ond not 
to a person, it Is not liable for the debts of tbo deceased person under S 335, who 
is accordingly deemed to hare left auflicieDt assets for the payment of bis debts 
The only question in case of a gift under this section Is tbo determination of tho 
class that Is entitled to the gift (n) 

94 (S. 81). IVlieio a bequest j3 nindo to tlio Veprc^eit* 
Bf.iur.t to talivcs" or “legal icpresentatmi ’ or "per- 

preieoiatJres,’* eie. fiOliftl J ( prt «t nt/ilJt e**'’ or “exttulois or ;ifJ- 
of particular person minJatmtors** of n parliciibir ju rhon, and tlto 
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I 12. 

\i'i 3 279 

j|\ l< i « * "t CK 300, 

^ , C II. /Iv C*. 19 Cl 

O 

. Ill - (I9«0» I Cl 

/5 /j * 4 D (i. fi 5 


m fit nuiFt thu 7 Di 151 

(i) p€tt rtj( r Khunfteif*'of, 7 Dorn 

L Ik 207 212. .. . ^ 

rtl f}(rJaf » fivxttrvof'Jf 23 I C. 

4ftl. 

(/) T^rorn » II ehffo'J, I D C- T 
(t J 613; SiCttcl’^ • 

21 P#iT 223 

(« mpl T /.//t 15 V»t 3M| 

/.*»/* », PitiUy 16 *1 ^ W. 

t 23 f C 

431 


4 D (i. fi 5 



S» 94] Tlir INDIAN SUCCESSION ACT. 199 

class 60 designated forms the direct and indepondont object 
of the bequest, tho property bequeathed shall bo distributed 
as if It had belonged to such person and he had died intestate 
in respect of it. 

Jliusti atwn. 

A bequest is made to the “legal rcprceeotatirea" of A A has died Intestate 
and insolTcnt D Is his administrator B la entitled to receive the legacy, and 
will apply it in tho first place to tho discharge of euoh part of A's debts as may 
remain unpaid if there bo any eurplns B will pay It to those persons who at 
A’s death would bevo been entitled to receive any property of A's which might 
remain after payment of bis debts, or to the reprcscntsttves of such persons, 

1 The section The section decs not apply to the wills of Hindus, efc. 
The words in the section all primarily mean executors or administrators (a) 

2 Representatives The primary meaning of the word is executors or 
administrators (6), but the term Is capable of being interpreted in any sense in which 
the court may bo satisfied, from the whole context of the will that the testator 
Intended to use it subject to the rule of construction, tir, that the onus lies on 
the party who Insists on attributing to a term a meaning dlffereDt from Us primary 
legal meaning to show that the testator Intended to use the term in such different 
sense (e) Where there Is a gift to eeveral persons who are related to each 
other or their representatives the latter term has been construed to mean 
descendaote (d) 

3 Legal representatives These words primarily refer to executors or 
administrators (e) so also the words personal representatives (/) In case of a 
gift to A or bis legal representatives it is highly improbable that the testator 
should intend that If the legatee mentioned in the will should die in hia lifetime, 
the legacy should go to his executors or adaunistratore as part of the legatee a 
general assets, and accordingly the term 'representative' in such context is 
construed to mean the next of kin fp), and even a wife maybe included (M, but the 
improbability Is not so great where the gift is not immediate (0 

4 Executors or administrators Un der a gift to a person or his 
executors or administrators, the executors or administrators get the gift in a 
fiduciary capacity, i e are entitled to H as part of the estate of the original legatee 
If there be an intention to give a beneficial interest to the representatives, it will 
be construed to mean the next of kin, as it is most unlikely that the testator 
will have the intention of benefiting the executors or administrators of the 
legatee (y) 

(a) Co Litl 209 a , Coriyn v Fftneh, 

4V« 418 She\<}aU r Nlchohott, 

4 Eq 359 

(i) TJe IFare 45 Ch, D 269. Rc 
CronforJ s Trvils 2 Dr 230 
(el Re Crawford $ Tnuh, 2 Dr 230 
(d) Sfylh T Monro 6 Sia 49, Afherlert 
r Crowlher, 19 Be«r 449 
(rt ft?c« r Strange, 6 Mtdd, 149 


(/) Saberton r Sfieels, I Ru» & Mr 
587 

(g) Cotton r Cotton 2 Besr 67 , Smf/A 
T Palmer 7 Hare 225 , 

(A) Smith r Palmer 7 Hire 225 
fi) Re fiendeaen 23 Bear 656 
(J) Smith r Palmer, 7 H*re 225 
Cotton V Colton, 2 Betr 67, Re 
Horner, 37 Ch D. 695. 
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section, It will be noticed that the first legitee takes a vested interest, but is liable 
to be divested on the happening of the contiogeacy when the second legatee becomes 
entitled 


Various meanings of a gift to A or B A bequest m form alternalivo 
may in fact have various meanings and consequently its legal effect wiU not bo 
the same m all cases As has been said by Jcssel if R , (a), ‘ You cannot lay down 
a priori tbat the gift to A or B baa any particular meaning , you must first of nil 
know what A and B arc Thus, where a testator left the residue of his estate to 
his next of km or heir, the gift was held void for uncertainty (by But a similar 
clause in another will was held not to constitute an alternative bequest but to 
refer to one of the classes only (c) Again the word ‘or has been construed to mean 
and (d) ' On the other hand an alternative bcqo“st has been held to have been 
created by the word and ’ so that the word ‘or is not essential fo” the purpose (c) 
Further the word *or may mark the commencement of an independent gift and 
bo m no sense substitutional (/) Lastly, a gift to A or B raaj he substitutional or 
aUcrnatlvc (i;) According^, it may be obaerved that although in many cases 
a gift to A or B is substitutional there is no authority for the brond proposition 
that such a gift In a will la prima/uc»“ to bo so treated (4) A gift to A or hfs issue, 
however. Is prtma focie substitutional (i) and if A stnnd for a class tho issue of 
any member of such class surviving at the period of distribution take per stirpes (j) 
‘It Is agreed that the wo*ds *or uis heirs, foliowiog a gift to a legatee, create a 
conditional institution' (/} 

4 Alterrtatlvo or substitution**! gifts There is a diallnetioo between an 
alternative and a substitutional bequest ' Thus if the gift is to 'A or B' 
Simply, this la an alternative gift, and is U eecmi, void for unoortalnty , 
while If tho gift Js ‘to A and B or C It may ho possible to eoiistrue jt as 
intended to take effect In favour of C In the event of its falling as to B, In 
which case it Is a substitutional gift as regards blm (f) So If the gift Is to \ for 
life and after his death to A or bfa children the primn facia mcfltilog is that if A 
survives the testator he takes a vested interest subicct to bo divested if ho dies 
during Xs life time Such o gift is called substitutional and riot alternative 
If, however, the second gift is not intended to divcst the primarj gift, hut only 
to take effect in the event of its falling the second gift is called allernallve 
Thus in / tf / oVr/s (fn) a teslstcr give o share of his reilJuar> estate to each of bl» 
two daughters, A and B for their lespectlvo lives and nfler th^lr deaths their 
respective shares were ‘to le equally divided between llielf respective children or 
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S. 97] 

lfC»l represcntatlrcs.'* A had aovfral ohlldren nil of whom rrodcoonipil her j U 
Was held thal th* wordi '‘or Ifgal repro^entatlrp^” had noi tho olVeot of 
substitutional clauso. but oporntod as nn oUornatlre Rift to take ciToot onl)' 
in tho event of there being no child that took a sotted Interest, oonse<jupntl/ 
tho vested Interest of A's ohlldren were not dirested hjr their death ihherllfo 
timo (o). 

97 (S. 84). Wlioro proporty m boijiicttlu'd tonpovflon, 
c [ yfQTda vroi'da nro ndtlod svlnoli clpsoribo it olitas 

desoribfos a ohss of pcrsons but (lo iiot cloiioto Olom Its (liroot 

added to bequest to objcofcs of ft (listinot ftiul itulupondont 

* suob porson is ontiilod to llu' wbolo intori'.sl 
of tlio tostfttor tboroiii, unloaa it conlritry iiitonlion itppwvra by 
tho will. 

JUustration/t, 

(0 A bequest U made— 
to A and his ohildron, 
to A and his children by Ills preiont wlfo, 
to A and his bolrs, 
to A and the holfs of his body, 
to A and tho hoirs malo of his body, 
to A and the hairs fomalo of his body, 
to A and bis Issuo, 
to A and his family, 
to A and bis desoondants. 
to A and his roprcsontatircs, 
to A and bis personn! roprosontntivoa. 
to A, bis executors ond administrators. 

In each of these oases, A takes tho whole Interest wliloli Iho testator hail In the 
property. 

(iiO. A bequest is made to A and his brothers. A and his lirotliors nro Jointly 
entitled to tho legacy. 

(tit). A bequest Is made to A for life and after ills death to his Issue. At (lie 
death of A tho property belongs In equal shares to all persons who then answer 
the description of Issuo of A. 

1. The section. The sootlon does not apply to the wills of Hindus ofo, 
It embodies a well known rulo of English law regarding bequests of personalty. 
A gift of immovable property to A and hIs holn in English law creates nn estate 
In fee simple and a gift to A and tbe heirs of his body an estate In tall, these 
words being tbe appropriate technical words of limitation of tho respective estates. 
But in wills tbe use of technical words Is not Deceitary, it being su/Hclont If the 
intention be clearly expressed, A devise of real property by will to A and his 
issue will be a gift to A in tail (b), the words ‘Issue* being taken as words of 


(a) J. 1283 Ch. XXXVI 7 Ed„ where I (i) HodJu v. nUfttotJ, 6 M. L. C. 

the iubiect li exhiuiilvelv d^stl I * 623. 679 • Ht Lottttnct, (191)) 

wnh 11 Ch. 129. 

27 
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limitation, but these words have BOmellmcs been construed as words of purchase (a). 
Thoruloln iri/d a case (6) lays down that In case of a devise of real properly to 
a person and bis children, if bo has no child at the time, ho takes an estate tail, 
the word ‘children’ bcln^ regarded as a words of flmllntlon , but 1/ there bo children, 
they take jointly with their parent by purchase. But In respect of bequests of 
personalty a different rule prevails (c) The general rule is that where personal 
property la given in terms that would carry the fee simple in land or would confer an 
citato tail in land, the gift is absolute and thoroforo devolves at tbo death of the 
legatee on bis oxcoutora or administrators (d) The first taker In case of a bequest of 
personal property would in suoh case take an absolute interest whether there is a 
gift over in default of issue or not (c), Tho rale applies not only where an estate 
tail is expressly created but whore it arises by implication (/), also whore there is 
a gift of income only and not of land (^j). 

2 The rule* Tho section lays down tho well known rule that n gl/t to A ‘and 
his heirs' or 'tbs heirs of his body' aiQ to bo construed as words of limitation of tbo 
gift to A and tbo heirs or heirs of tho body do not take by purchase unless otherwise 
intended. These words therefore enlarge tho estate or interest of A and do not 
confer any estate or interest on tho heirs or iiclra of thebodj, tS^’ords of limitation 
moan words which describe tho nature of interest conforred on a person A gift 

to A and bis beirs describe tbo interest of A, tie . that it is a fee simple Interest 

which is given to A ) so, a gift to A and tho heirs of his body means that It Is a 

fee tail Interest that is given to A Tho hoirs or beirs of the body aro not “direct 

obieels of a distinct and Indepcndont gift* ts.they do not take by purcliaso but 
by detoent Acquisition bj purchase means acquisition by any means other than 
by dcricent Thus a gift to A and after his death to devolve on his children has 
been held to confer an absolute Interest In A (A) Where o testator left property 
to Ills sons to bo enjojed by them from son to grandson it was hsid to bo a grant 
of nbioluto property to tho eons and their interests on tbclr deaths pissed to 
their representatives under tho Hindu law of Inberltanco (i). Whore a testator 
bequeathed tho Interest and profit of a fund to certain legatees and directed that 
• the Bsmo shall be inherited by on) child or children of them ' held, It was an 
a! solute gift to the Jrgaiers though tbe JoteniJen was to create an estate tail in 
the fund which could not bo given effect to(y) A gift to n person to be enjoyed 
by him from generation to generation (Jl) or a]wa>s and forever (!) is nn obioluto 
gift to the person. So also where thrrs Is a bequest to A and the heirs of hli body 
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la equal proportions (a), or to the ehtldrco of A and their Issue (6), A or the 
children of A. as oro living at the testator’s death, will take an absolute Interest. 
In as much as the first taker in these cases gets the estate abaolulelf all ulterior 
bequests on the determination of the gift to him are void (e). 

3. Contrary Intention. The rule applies in the absence of a contrary 
Intention (d), that it, tvhero there is nothing in the will to show that the issue 
or the ohildrcn wero intended to bo independent objeots of the gift (e). When 
there Is such contrary Intention, the ohlldren or issue, e/o. will take by purchase 
and an absolute interest will not vest la the first taker, ho In fact gets no more 
than a life interest (/). The word 'issuo* In connection with the gift of real estate 
Isa word of limitation and creates an estate tall, but in connection with gifts of 
personal property may be a word of limitation, but, "whether it be so or not is 
purely a question of coostruetlon of each particular Instrument, the Court which 
has to interpret such instrument being unfettered by any general rule" {g)» Thus 
a gift to daughters of the testator and their respective sons was held to give a 
life estate to the daughter and a remainder over to the sons because of the prssenco 
of contrary Intention (^) A gift of real estate to A and the Issue of her body as 
tenants in common was held to confer only a life estate on A (0 The contrary 
loleation must be indicated with reasonable certainty (.;}. It should be remembered, 
as stated In the last section (notes), that a gift to A end his issue has in some cases 
been construed as a bequest in the alternative, so that the issuo will be entitled 
to take ofl failure of the gift to A (iir) 

4. Gifts Of heirlooms. The rulo with regard to heirlooms has been thus 
stated -'“It Is, in my opinion, clear, both on principle and on authority, that, 
where, chattels are simply directed to pass as heirlooms with real estate, the first 
person who under the limitation of the settlement becomes entitled to the real 
estate for a vested estate of inherttaooe, whether in possession or in remainder, 
becomes absolutely entitled to the chattels * (f). Where there was a gift in these 
terms, “my intention being that the eaid diamonds shall descend as heirlooms so 
far as the rules of law and equity will permit’, the words were held not to be 
evidenoe of contrary Intention (m) 
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llmKatJon, but those words have somoWmos been construed as words of purchase (o). 
The rule In Wild s case (6) lays down that In caso of a devise of real property to 
a person and his children, if bo has no child at the time, ho takes an estate tail, 
the word ‘ohlldren’ being regarded as a words of limitation , but if there bo children, 
they take jointly with their parent by purchase But m respect of bequests of 
personalty a different rule picvhila \c) The general rule is that where personal 
property Is given In terms that would carry the fee simple in land or would confer an 
estate tall In land, the gift U absolute and therefore devolves at the death of the 
legatee on his cieoutors or administrators (<f) The first taker In caso of a bequest of 
personal property would m Buoh case take an absolute Interest whether there la a 
gift over In default of Issue or not (c) The rule applies not only where an estate 
tall Is expressly created hut where It arises by Implication (/), also where there is 
a gift of Income only and not of land (g) 

2 The rule. Tho section fays down the well known rule that a gift to A ‘and 
his heirs' or ‘the heirs of his body’ are to bo construed as words of limitation of the 
gift to A and the heirs or hotra of tbo body do not tako by purchase unless otherwise 
Intended. These words tbereforo enlarge Iho estate or Interest of A and do not 
confer any estate or Interest on the heirs or heirs of the body. Words of limitation 
mean words which describe tbo nature of interest conferred on a person A gift 
to A and bla heirs describe the Interest of A. . that it Is a fee simple interest 
which is given to A , so, a gift to A and tbo heirs of his body means that It is a 
foe tall interest that is given to A The boirs or beirs of the body are not “direct 
objects of a distinct and independent gift' le.tbey do not take by purchase but 
by descent Acquisition by purchase means acquisition by any means other than 
by descent Thus a gift to A and after hla dcatb to devolve on bis children has 
been hold to ooofor an absolute interest in A (&) Where a testator left property 
to Ills BODS to bo enjoyed by them from son to grandson it was held to bo a grant 
of absolute property to tbo soue and tboir inlereats on tbolr deaths passed to 
their roprescntatlvcB under the Hindu law of loherltaoco (t). Where a testator 
bequeathed tbo lotcrcet and profit of a fund to certain legatees and directed that 
“tbo same shall bo inherited by any child or children of them ’ held, It was an 
absolute gift to the legatees though tbe lotcntion was to create an estate tall in 
tbo fund wblob could not bo given cfTcol to (j) A gift to a person to bo enjoyed 
by him from generation to generation {k} or always and forever (1) is an absolute 
gift to the person. So also where there is a bequest to A end tbe heirs of bis body 


(e) 

Morgan v Thomai, 


0 D 

575 aflimd on 


9 

Q 

0 D 


643 W. 713 

It 

Ed 


16) 


tee 

the 

lule explained 


Darga, 

31 A 239 


The rule hii 

been 

•boliihed 

by the 


Reel Ptopetly Act ol Eoglind ice 
•lio I Ch L. 

(c) Sleleet v Heron, 12 Cl & F 161 
V Biing 10 H L C 171, 


(</) £llon y Gaion, 19 Vei 73, 
5lfn'noru r Simmons, 6 Sio 22 , 
He n'alktt, (1908) 2 Ch 705. 
/ippleton r fiottUv. 8 Eq 139, 
M5 W 7C9 K) 12 Ed 


R, IVtll, 27 603. 

Porkir, V Kftllhl, 15 S.m 83 
I 5lmmoRS V 5l/nmoni 8 Sim 22 ! 
il'ebtler v Part 26 BeiV 236 
Re Andrev’a Will, 27 Desv 
/ignet y Murray <9 Cu , 79 I C 

YeihUajultj y Mukanfhu, 28 M. 
AJm Ctnl V Sfoney, 15 M 445, 

Ra/oA ChurtJianolh v Koaat Coilnd 
Hath, M B L R 86 
AiuhammoJ T, F a'lma, 8 A 39 

P c. 
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la equal proportions (a), or to the ohiidren of A aod their Issue (b), A or the 
obildren of A, as are llTiDg at the testator's death, will take an absolute interest. 
In as much as the first taker in these cases gets the estate absolutely ail ulterior 
bequests on the determination of the gift to him are void (c). 

3. Contrary Intention. The rule applies In the absence of a contrary 
intention (d), that is, where there Is nothing In the will to show that the issue 
or the ohiidren were intended to be Independent objects of the gift (e). When 
there is such contrary intention, the children or issue, etc, will take by purchase 
and an absolute Interest will not vest in the first taker, he in fact gets no more 
than a life interest (/) The word 'issue' In connection with the gift of real estate 
IS a word of hmitatlon and creates an estate tail, but in connection with gifts of 
personal property may be a word of limitation, but, “whether it be so or not is 
purely a question of constructiou of each particular instrument, the Court which 
has to Interpret such instrument being unfettered by any general rule" (p). Thus 
a gift to daughters of the testator aud their respective sons was held to give a 
life estate to the daughter and a remainder over to the sons because of the prsaenco 
of contrary intention (A) A gift of real estate to A and the issue of her body as 
tenants in common was held to confer only a life estate on A (0 Tho contrary 
intention must be indicated with reasonable certainty (^) It should bo romembered, 
as stated in the last section (notes) that a gift to A and bis issue has in some cases 
been construed us a bequest in the alternative, so that tho issue will be entitled 
to take on failure of the gift to A (k) 

4. Gifts of heirlooms. The rule with regard to heirlooms has been thus 
stated —“It Is, in my opinion, clear, both on principle nnd on authority, that, 
where, ohattels are simply directed to pass as heirlooms with real estate, the first 
person who under the limitation of tho settlement becomes entitled to the real 
estate for a vested estate of loheritaoce, whether in possession or la remainder, 
becomes absolutely entitled to the ohattels” (f). Where there was a gift in theao 
terms, *'niy intcotloa beiog that the said diamonds shall descend as heirloom* so 
far as tho rules of law and equity will permit’, the words were held not to bo 
tfViienoe ot contrary Intention (w) 


(a) /?« Baktr'i Trusli, 52 L. 1 Cb 
565 

(i) HoJgti r ttarfur, 27 L / Cb 
742 remiBR 19 Bmv 479 
(c) Hoare r ©j/ng 10 Q & F 508. 

Re PtKv, 24 Cb D 616. 

(<fj Lea T T/iarpt. 27 L J Civ 
649 ({ill) , Partem r. Cekt 4 Cb 
296 , Re Slanhof^’i TniiU, 27 
201 . 

(«) Jteffetten't Tnut, 2 Eq 276 we 
Re ^Daynll. (1934) 2 Ch. 496 . 
Bull V C«m5erfacb, 25 Detr 540 
(/) RaJha PretaJ t RttnlmonJ, 25 I 
A 119, 35 C. 695 temi&g 33 C. 
947. Sf« S^injKf T T)ttrxa, 31 A. 
239 (eat decided utider the pranuoe* 
«( tKi« Kcliee) , S^in^tet r. Aaonf 


(c) 

th) 

(0 


(0 

(•«) 


LaJ. 40 I A 105 t 35 A 211 
Re CeulJen, (1908) 1 Cb. 320; 
AJm Cenl r. fifoneu, 15 M. 443 
467 8. 

RoJha PretaJ t Renlmenl, 35 1. 
A 118, 35 C 896 
‘Doe V ©eimJa/f, 6 T. R. 30 
•Re Parker. (1910) I Ch. 581 
Hurra r Harry 10 Eq 346 , Dxk 
T Laey 6 6e«T, 214; cantia, 
Yeuni r DmU, 2 Dr & Sn 
167 . te* Re CeulJen, (19.4)) 
I Ch 320 

Re Parker. (1910) I Ou 551. 
loU ta Re (BeeeiJeH tUp*. (I917> 
1 Ov 287 

Re HX (1932) I Ov 807. 
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5 Ascertafnmcntofthe cfass of chf/dren Where cMWren take by 
purchase it is importaut to ascertain the class of children who aro entitled to 
take the legacy The rule fs that a devise or bequest to children as a class 
distributable at the death of some other person vests In all children in existence 
at the death of the testator , the gift however, opening so as to let in such 
afterborn children if any, as may come into existence before the period of 
distribution’ (o) 


6 Family The description family in a bequest of personalty (b), 
although it may comprise the same person as kindred or relations or even receive 
a still wider Interpretation (c) yet primarily and independently of context 
showing the contrary will be read as meaning children (d) But according 
to the context (e) it has been construed to mean heir (/) or relations by 
marriage (p), or to include the wife (A) 

7 Representatives A gift to A and his executors or to A and his 
representatives (see illust t) gives A an absolute interest (0 so that if A dies 
before the testator the legacy will lapse and cannot bo cJaimod by bis executors 
or administrators (j) So also a gift to A for life and tl cn to his executors or 
administrators gives A an absolute interest (A) A bequest to A for life remainder 
to such persons 83 he shall appoint by will and in default of oppomtment to his 
executors or administrators gives un absolute interest to A (/} But an uomistak 
able intention that the executors aro to take beneficially will confer on them a 
beneficial Interest (m) 

8 Illustration (<0 In this illustration the brothers lake jointly with A 
altboughno contrsry intention is indicated because a gift to brothers cannot 
enlarge the estate of A in as much as it caonot be construed as words of limitation 
of the gift to A As estate will bo enlarged only when the succession is limited 
to those who will bo entitled to succeed on the death of A such as would be 
Implied by the use of the words indicating the various olisses nicutioned in 
illust (0 The section is not happily worded as it docs not Iring out this 
distinction 

0 Illustration (m) Where a testator garc lands to \ for 1 fe and after 
his death to the issue of his body with a gift over to dofiiilt of i siio it was held 
by the majority of judges that A got an estate for 1 fe but this decision was 
reversed on appeal and it was held A took an estate ta 1 n) This follows from 
the rule in Shelleys case (o) which is a rule o* law and which lajs down that 


la\ Bnane v Hammond John 210 
tiled IQ /fe ii dmo\ 76 L T 
415 

(6) A* ukJ lot extmpic in illuitrsl on 

(t\ CniDui r Colman 9 Ve* 323 
lec » Teid 9 £q 622 

Id) W 727 12 Ed P-gg r Cla h 
3 Ch D 672 lie Terfj * If ill 
19 Dear 580 

(e) Lamlt f Latret 6 Ci 597 
600 

N/) CrifJht r £cen 5 Desv 241 


fi hlie V Drtggt 15 S B) 17 
(fi) 'f Lenlh V Jjacon 5 Vci 159 
(A) Dtec^Kell V BjU 1 Keen 176 
<0 ylpftelon V TJov/ty 6 Efl 139 
(r) If lliamten r J\ayhr 3 Y & C- 
Ex 2C8 

rtl /Icern r Lloyd 5 Eq 333 
(fl Comi (f-e » ftoui 25 Bear 4C9 
lit ‘Datengort (1695) 1 Ch 3t.» 

(m) if ellu r Taylor 8 S » 241 

(n) King V Meting I Vtof 225 232 

(o) 1 Itrp 104 s 
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whca by any gift or coQTCyenco an asccstor takca OD catato of frcehoMt and in the 
same B»fl or conveyance an calilo is limited either mediately or immediately to hla 
helra In fee or In tall, the words *heira* or 'heirs of the body’ are words of limitation 
of the estate of the ancestor. Illustration (iii) shows that this technical rule of 
Fnglish law baa no application in this country (o), the rule has now been abollsbod 
in Kngland 

98 (S. 85 ) \Vbero a bequest is made to a class of 
Be ucst to class tinder a general description only, 

of pera*ons*° under no ono to wbom tbo tvords of tbo description 
general description not in their ordinal y sense applicable 

^ shall take tbo legacy. 

1. The section. The section applies to the wills of Hindus, etc. It deals 
with the case of a gift to a class and states who are the persons entitled to take In 
such a case 

2 What constitutes a class A gift is said to bo to a class of persons, 
when it is to all those who shall como within a certain category or description 
defined by a general or collectiTO formula and who, if they take at all, are to take 
one dlvialblo eubject, in certain proportionate shares (b) “Prima /acto a class 
gift is a gift to a class consisting of persons who aro included and comprehended 
under some general description and bear a certain relation to tbe testator’ (e), eg, 
n gift to tbe children of A fd), or to tbe issue of A (e), or to the mala offspring 
of A (/), or to my grandsons (?) 

But it will bo Dono tbo less a class because some of tbe individuals of the class 
are named, e ?, to all my nephews and nieces including A Thus a gift to four 
named daughters and all after born daughters of a testator (A), or a gift to four 
named individuals and all sons and daughters who should be bora afterwards and 
attain the ago of 21 years (i), ortoall my obildien including A andB^?) aro all 
cases of gifts to classes A gift will not cease to bo a gift to a class because a 
member or two of tbe class is expressly excluded (k) There may also bo a 
composite class, for Instance, a gift to tbe children of A and tbe children B (/) 

3 Testator’s intention the decisive factor A coilectlve formula or 
general description is not regarded as an unfailing test for the determination of 
a class It has been said that whether a gift to a body ofpersonsisa gift to them 
as a class or not depends on the Intention of the testator (m). A person not a 


(a) 

(41 

(e) 


(?) 

(4) 


l^Cond Klshote v Paiupall 7 Pal 
396. 108 ! C 323 
Peatks y Afo:eley 5 A C 714 
Kingsiury v IVolfer, 1901 A C 
187 192 

Kruhtiarao V Benohat, 20 B 571 
SouJamlney v Jogesh, 2 C 262 
Manjammay Padmanalhajya, 12 M 

CeUy y CfiunJet 6 C 

378 

Stanhope a Case, 27 Bear 201 > 


Be Smith' a Trusts, 9 Ch D 117. 
(0 Be Jachsort, 25 Ch D 162. 

Khendemoney v Daorgamoney 4 
C 455 ■ Bamlal v Kanat Lai, 12 
C 663 

(j) ^hav V Afac Afahon, 4 Dr W. 

(A) Dmond V Bosteeii, 10 Ch 35S , 
Be Core/M, (1903) I Ch 138 
(ij Fletcher r. Fletcher, 9 L. R h 
301 

(m) Be Jackrart, 25 Ch D 162. 
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member of a class miy form a member thereof if the testator so lateod (o) , oq the 
other hood, a gift to a class such as to “my eons John, George and Thomas” has 
been construed as a gift to individuals (6). A gift to A and all the children of B 
Is not a gift to a class (<r), unless the testator so intends it (d). A gift 

to the testator’s nephew A and the children of his sister was held to be a gift to 
a class (e) “It is a question m each case whether a designated person who is 
coupled with a cla’ss described m general terms IS merged In that class or not" (/) 
A gift to the Maharaai Saheba has been held to be a gift to the senior Ranc and 
not to a class there being two Ranis (ff) But a gift to widows may imply a gift 
to a class as Hindus ore permitted to have more than one wife at the same 
time [h) Therefore, a gift to persons- described as standing in a certain degree 
of relationship to the testator but not comprehended in a common category may 
be a gift either to a class (i) or a gift to individuals ij), depending on the 
testator’s intention 


In the absence of any indication of lolention the question whether a gift 
Is ono to a class or not depends upon the mode of gift itself, namely, whether it is a 
gift of au aggregate sum to a body of persons uncertain in number at the time of the 
gift, to bo ascertained at a future time, and who are all to receive >n equal or m 
some other deSnito proportions, the share of each being dependent for its amount 
upon the ultimate number of persons (t) Eitriusio evidence is not admissible to 
ascertain whether the testator intends to refer to a cUss or to an individual by the 
uso of s particular term (e y . 'Habarani Sabeba)* fl) 


4 Distinction between a gift to a class and a gift to an Individual* 

A gift to a class implies an intentioa to benefit the class as a body, os a whole (the 

cla«s is personified eo to sa>}, rather than the members constituting the body ns 
individuals ; but a gift to indlnduals described by a collective formula, though they 
may together constitute a class, implies on intention to beoefat the individuals 
named (m) A class takes the gift as joint tenants, so that on the death of any member 
his share passes to the survivors (n) , in case of a gift to individuals on the death of 
one before the testator his Interest lapses and goes to the residue (o) Lastly, all the 
interests of all the members of the class must vest m Interest at the same time 


(ol FUUher v flelther, 9 L R Ir 

301. 

(5) He WhUton. (I92-1) I Ch 122. 

bul »« He Jae(ton, 25 Ch D 
162 

(cl Re Chaplin t *Vnist 33 L, J Ch 
1S3 . Re bitten 29 \V R 460 
(i/) Dtakejord t DrakeJord, 33 Bear 

43 • czpIaiBed lo Klngibury » 

Waller, (lt99) 2 Ch 314 on opp 
(i9JI| A. C 187 

(e) Aiplnall V Dixkv«rlh, 35 B«*v 
' 307 - -Re Spdler, 18 Ch D 

614 _ 

r f\ Ra\ Biihen CAan<f v AimalJa hoet 
tl I A 164. 6 A 560. 573 4 
CAie of deed but lAJ ta ettet of 
wiili. . _ _ _ _ 


(A) Khlmll V Aforarji, 22 B 533 
{,1 He Hoods 31 Beav 323 . 

Khlmjl T \[oorar]l, 22 B 533 
(j> Re Jaekion, 25 Ch D 162, 

AJm Cent r Ahtrey, J5 M 4i“ 
(i^l J oiled IQ KrUhnanath v Alntaram, 
IS B 543. vifKfie • tighi of teuJeuce 

giTva la A , hu wife end cliifitee, 
wii held not l» cooiiiiuie a clau 

(/l JnJar r Jalpal. 15 C 725 P. ^ 

(m) Bather v Bather, 3 My C 
6S8 . Kingihury T iFaller, (J^Oi) 
A C(l9l)eonlri,AVrtf r GouU. 

2 My ^ K 295, bji ♦« /« 
Maxvell (1906) f h 3S6 
M AJor'eu y D;rJ, 3 Ve» 628 
(«) S 105 
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e if there bo a gift to A for life aad afterrrards to B and the cbildroo of 0, tho 
Interest must be vested in the class at tbo death of the testator, although it is capable 
of enlargement by tho birth of subsequent children of 0 during tho lifetime of the 
tenant for life Where tho class is to bo ascertained on tbo death of tbo tenant for 
llfo and the interest vests in tho class on tho testator's death, tho members take not 
as a class but as Individuals (o) 


5. Bequests held not to bo gifts to a class A bequest to A for life 
and after his death to bo equally divided anong bis surviving children and his 
niece B (h), or a gift to the hre daughters of A, or to "my nine cbildren ' (c) j 
or a gift to certain named Individuals and referred to as persona ‘before mentloned‘(d), 
or a right given to "my son m law A with his wife B and cbildren to livo In the 
houso for ever" (e), are cases of gifts not to a class 

6 Ascertainment of a class In case of a general gift, those members 
only take who answer to tho description at the time of the testator's death (/) ; 
if the period of distribution be postponed, those coming Into existence after tho 
testator's death and before the period of distribution become members of tho class 
and so are entitled to take (p) They could not however take under the wills of 
Hindus, etc prior to tho Hindu Disposition of Property Aot (A). In case of a gift of 
a corpus subi^ot to a condition there Is a rule of English law wbloh lays down 
that as soon as the oonditlon Is removed with reference to any member of the class, 
the whole olass becomes entitled to take (t), this rule does not apply to gifts of 
income (;) In case of a gift of a specihe amount, a person who is not a member of 
the olass when the gift takes effect Is not entitled to take (k) 


Construction of 
terms 


99 (S. 86). In a will — 


{a) the word ‘'children*' applies only to lineal descendants 
in the first dogiee oE the peison whose “children” are spoken 
of ; 

{h) the word “grandchildren” applies only to lineal 
descendants in the second degree of the person whose ‘'grand- 
children” are spoken of ; 

. (c) the words “nephews'* and “nieces” apply only to 
children of brothers or sisters ; 


(d) the words “cousins,” or “first cousins”, or ‘‘cousins- 
gorman”, apply only to children of brothers or of sisters of the 


(o) Kingsbati/ v tP'alfer, 1901 A C 
(194) . Drakefotd v Dral^ejofd, 33 
Beav 43 46 

(6) Dtakejoid v 'Dia^efotd, 33 Bear 
43 

(c) Rt Smdh’i Tni>t 9 Ch D 117. 

Re Sfomfield, 15 Ch D. 84 
((/) Re Gi&ion 2 J & H 656 
(e) Kti»hnanalh v Afmatam 15 B 543 
(/) Cmland r HoUlday (1696) 1 Ch 


(g) Re Mewlrt, (1691) 3 Ch 197. 
Blackman v Fysh, (1892) 3 Ch. 
209 

(A) MangalJat v Ttthhucandat, 15 B 
652 

(i) Re Emmel'a Rafale, 13 Ch D 
434 

U) Re Delo lie. (\9\9) 1 Ch 209; 

Re Charlrea, (1927) I Ch 466 
ik) ^ogera v Mulch, 10 Ch D 25, 
See S III noie 
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father or mother o£ the person whose "cousins,” or "first 
cousins,” or "cousins-german,” are spoken of ; 

(e) the words "first cousins once removed” apply only to 
children of cousins-german, or to cousins-german of a parent 
of the person whoso “first cousins once removed” are spoken 
of ; 

(/) words "second cousins” apply only to grand- 
children of brothers or of sisters of the grandfather or gland, 
mother of the peison whose "second cousins” are spoken of ; 

(p) the words “issue” and “descendants” apply to all 
lineal descendants whatever of the person whose “issue” or 
“descendants” are spoken of ; 

(li) words expressive of collateral relationship apply alike 
to relatives of full and of half blood ; and 

(i) all words expressive of relationship apply to a child in 
the womb who is afterwards born alive 

Is Change The words *of tbo person whose children are spoken of * tbs 

end of clause (a) did not occur In the Act of 1865. 

2< The sectfon. The section does not appl^ to tbs wills of Hindus, efc It 
gives the meanings of certain words denoting relationship which are of frequent 
occurrence m wills The meanings here given are the primary meanings of the words 
according to English law, where they have been used m other senses as well, the 
exact sense in each case being determined by the context and the surrounding clrcum 
stances of each particular case The section, however, fires the meanings of the 
terms, so they are Dot open to construction and cannot be varied by the context 
The omission of the phrase, ‘‘in the absence of an intention to the contrary which 
occurs in the next section Is significant 

3. Children. Tbo primary meaning of tbo word is issue of tbo first generation, 
but in English law the meaning might bo displaced by the context (a). It may 
refer to the Issuo of any marriage (5) unless excluded by the context when 
children of the particular marriage indicated will take (c) It does not pnma/oew 
refer to grandchildren (d), but may do so in English law if the context or tbo 
oireamitancOB of the case require it to refer to them or to other lineal dcacendantsfe) 

4. Grandchildren The term does not in English law ordinarily Include 
great grandchildren but may do so if the context lodloito (/) 


iO 

(rf) 


Boven T 9 A C 89J, 

t97 . GiSion y Qlhson (1931) 
I CK. 40 

NfliA y AUtn. Al Cb D 54 

lie Pafntt, 33 Ch- P 274 

fie CoUy. (1901) I Ch 40 (rt*« 

o( deed) , Moot T Iia!iheel( 12 

^la. 123 


(«) lie Smith 35 Cl. D 553 . RadeWSt 
y BucKlev 10 V« 195. 201 . 

Ptlie V roo\i 3D C & j 252 
275 9 

(/) Cot\ of Or/otJ V ChuKhlll, 3 V 
& B 59 . Ihtiet/ V Burt^eUi/ 2 
Edrn 194, 
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5. Nephews and nloccs. These worda mean the children of brothers and 
Bisters mcludiog those of the half blood (a) They do not refer to grand nophcTrs and 
nieces (6) nor to the nephevrs or nieces of the srlfo or the husband (c), 

6 Cousins, otc« The primary acanlne of the term cousin Is children of 
uncles and aunts (d) but in the absence of any such relation It bss received a more 
extended meaning in English laer (e) A gift to cousins means first cousins only (/) 
It may mean the wife of a cousin (;) A bequest to first cousins or cousins german 
does not include the descendants of a first cousin (&) 

7, Second cousins. Tbo expression means the persons ivbo Lave the same 
great-grandfather and great grandmother (0 A gift to first and second cousins 
includes all persons within the degree of second cousin and therefore a first cousin 
once removed Is included (j). Cousins and half cousins Include first cousins, first 
cousins onoe removed and second cousins (Xr) 

8. Issue Primarily tbo word means lineal descendants so as to Inoludo all 
whoare in exlstenee at the time of vestlag of tho gift (1) But the term Is flexible 
In its meanlog so that it may mean children or lineal descendants of any 
degree (m) The meaning will bo confined to children whore the context so 
requires (n) 

9 Descendants Tho primary meaning of tbo word is the same as that of 
issue (o) but it requires a stroegor context to conSoe its meaning to children (p), 

10 Relations of full and half blood See S 27 (b) notes 

11* Child In the womb See S 27 (c) notes “It is tbo general rule (hat 
a child e» itntre act mere (m tbo mother’s womb) comes wi*bio the expression 
’child or children,' and Is included in a trust in favour of children whether described 
as children in esse (in existence) living at the death, begotten and to be begotteni 
begotten and born or any other similar way* (q) 

100. (S, 87.) In tho ubsfDco of any intimation to the 
Words expressing contiarj in a will, the uord "child/’ the 
relationship denote trord "soD,” the Word 'daughter/^ or any 
fa^tives^^^or^^faihng wold which cxprossos relationship, IS to bo 
cd^ie repwt- Understood as denoling only a legitimate 

c egi ma e relative, or, tv hero there is no such legitimate 


(a) Re Coztm (1903) I Ch 138; 

ReBhweta TtwU, 6 Ch 351 
(i) Crook V JFk/l/eii 7 D G. M dc 
G 490 , Campboll y Bouakell. 27 
Besv 325 , but lee, Jamei v Smtlb 
14 Sin 214 

(c) Merrill y Morton, 17 Ch D 392. 
Re Fi:h (1694) 2 Ch 83 . Re 
Green (1914) I Ch 134 
la) SloJJart y i^Cehon, 6 D M & G. 
66 

{«) Re Bonner, 19 Ch D 201 
(/) SfeCeruen y Abingdon. 31 Beav. 
305 

If) Tie Taylor, 34 Ch D 255 
(n) Sanderton y, Beyley 4 My & Ci 
56 

28 


(0 Re Parker, 15 Ch D 528. on appr 
17 Ch D 262 

(J) lyUki v BannhUr, 30 Ch. D 
512, \V 709 

Ik) Re Chetter, (1914) 2 Ch 580 

(l) Afaddock V 25 Besv 531 , 

Endycean v J^reher, 1903 A- C. 
379 

(m) Re Brh. (1900) I Ch 417. 

(n) Hearman y Pearae 7 Ch 275 . 
Re Waugh (1903) I Ch 744, 
Re Clerke. (1915) 2 Ch 301 

(o) Croaily v Clare 3 Sw 320 a 

(p) Ralph V Carrick, 1 1 Ch D 873 
{eH Crook V Mill 3 Ch D 773 , 

Oceletfon y Fullelooe, 9 Ch. 147. 
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absolutely to one suca of 5,000 rupees, and takes a contingent interest jn another 
sam of 5 000 rupees 

1« Cha.ng'6 The words have effect* have been substituted for the word 
prevails and the words clauses (a) to (d) of this section* have been substituted 
for the words 'the four last rules * 

2 Section The section applies to the wills of Hindus etc 

3 Intention The rules laid down m the section are apparently intended 
to apply where there is no internal evidence as to the testator's intention as Is 
the case in English law (a), * The inteotion is the clearest rule, ' so where 
the intention, collected from the whole will is clear, it will prevail Ch)» this appears 
clear from illustration (tu), the legatee will be entitled to one sum ofEs 500 
only if the second rule under which it comes, be strictly applied (See note 7) 

4/ Clause (a) As the same spectSo thing csanot be given tmce over, 
the legatee must be content with one such specific thing only (c) 

5 ClausB (b) The legacy is not cumulative when mentioned twice m 
the same instrument and is of the same amount or quantity Id) Where two 
legacies are given to the same legatee the pnma facie rule is that the testator 
intended to make more than one gift (e) Of course m the case of a specific 
gift effect cannot be given to this intention (cl o) When the gifts are of the 
same amount and contained in the same instrucneDt the Legislature has adopted 
the simple rule of giving effect to one of the gifts Where a testator shows an 
Intention to give both the legacies the legatee takes both (/) When, however, 
the legacies aro unequal whether given by the same instrument or where the 
legacies (not being specific) are given by two instruments whether of equal or 
unequal amounts they arc cumulative (c) d) 

6. Clause (c). It contemplates (1) two legacies (2) to tbo same legatee (3) of 
unequal amount (4) by the same Instrument In such a case the legatee takes 
both (ff) The legatee Is also entitled to claioa both where the legacies are different 
jnkind, e p, where there aro gifts of a pecuniary legacy and of a share in the 
residue (h) 

7. Clause (d) The rule has becu thus stated — 'When a testator gives 
a legacy by a codicil as well as by a will whether it be more less, or equal 
to the same person who Is the legatee In the will, speaking aimpfiei/cr, It is 
cumulative (i) But the legacies will not bo cumulative if there be evidence 


(0 


(i) 


(c) 


(•0 


Hoaley v HaUon I B/o C C 
39Q Q . 2 W fic T L C 321 
i«e illuit (rti) 

BuT^tmhav v Hojge 22 W R 
464 Qay V Sharp 1 M & K 
589 603 . Rc Scgelcki ( 1906 ) 
2 Cb 301 

5uh}« V Le^thtr 2 Here 424 
432 . *Da{e o/ Sf Aliara v 
Reauelerk 2 Atk 636 The 

rule II tilled la the laoe feroa lo 

\t p 633 

Carfn r Aftjrick 1 Dro C. C 
30 n , Dettlog v H atnright 3 Vf». 
462 , Ilel/efd v licorf, 4 Ve» 


76 91 Manning 
M 6c k 29 
Hoolry v i/offon 1 


Thais*'. 3 


Dto C. C 

390 n. 2 W & T 1- C^32I 
i)urJ|;IrMAos> v Hodge 22 W R 
434 , tee iJlaif (r»> . 

Moileti V MaiUn 1 R 

X PI, 2 Dra C. C. 225 

UJn,, r IS ■'8I' 

hrlkpatrlek v Bedford 4 A C 
96 

ihelty r HaUen I 
390 n, Whyte t B ^ 

50, Benvon t Denyorr 17 Vf» 34 ; 
Ue V Pah 4 lUte 201. 2l5 



225 


S. 101] • Tnij INDIAN SUCCESSION ACT. 

I , 

of a contrary intention in tho will. As has been observed, “where a legacy Is 
given to tho same party in each of two different instruments, a will and a codicil, 
or two codicils, jjnma /iicie you must treat them as two gifts. That is on obvious 
proposition. If tho party has twice said be gives, he must be understood to 
mean to give twloe ; but, of course, there may bo circumstances to show that 
the pnma facie construction is not, in the particular case, the construction to 
be adopted" (o). Therefore, gifts by two instruments will not be cumulative but 
substitutional if there be internal evidence of intention of the testator. Thus, if 
by two Instruments the legacies are not given simpliciier, but tbe motive of 
the gift is expressed, and in both instruments tbe same motive is expressed, and 
the same sum is given, the court considers these two coincidences as raising 
a presumption that the testator did not by tho second instrument mean a second 
gift, but meant only a repetition of tbe former gift (6). So also where tbe gifts by 
tbe later instrument are merely explanatory or a repetition of tbe gifts by tho 
former (e)i or where both gifts though of tho same amount are made with the 
same motive (d) which, however, Is to be distinguished from description (e), or 
where the gifts by the later instrument aro to be read in substitution of those 
In tho former (/}, or where the testator has not been able thoroughly to revise 
bis will (^), or where tho later instrument is a mere copy of the former (h), or 
where the two Instrumeoti are duplicates of the same lostrumcnts (t), or where 
tbe same spacldc thing accompanies tho two gifts (J}> Of ^here the gift of tho 
same amount is made by two instruments executed on the same day (A), tho 
legacy will be considered to bo substitutional and not cumulative. 

8. Number of instruments. A Court of Construction is bound by tho 
deeiilon of a Court of Probate as to the number of testamentary Instruments. 
If probate bo granted as of a wilt and codicil they would bo regarded as distinct 
instruments (/). Dut if probate has been granted as of one testament the 
Instruments will be considered as such by a court of conilruotion (m). 

9. Substituted legacy. Where a legacy is given in lieu of or in substitution 
of another, the latter is subject to tbe same conditions and limitatloDs as the 
former had been fn). Where a testator gave £20,000 to bis daughter for life 
with remaloder to her children to be vested at SI or death under that age and by 
a codicil “iostead of the £20,000" be gave £15.000 to bis daughter for life with 
remainder to her children ‘‘or the survivors.*' held, that the gift by tbe codicil 


(a) Rimell v. T>ii;(ion, 4 H. L. C. 
293. 3W. 

(*) //ursf V. UrctcA 5 Midd 331.353-9. 

(c) ClCocS'^Jft V. 77iaf^*«//. I V«. 

464 : tf St. Aliana r. Bejuclcrk 

2 Atk. 636. i. 1093-4 

(d) 5u{i«e T. Les-fArr. 2 Httv 424 ; 

ii'ihon T. O'Leary, 7 Ch. 445; 
a£sit 12 Eq. 522, 

(r) Rack V. Caiien, 6 Haw 531 (case 
el fUt i9 a aerraat bdJ to ^ 

cvBuIttivr) : »ee It'itron r. O'Leeivs 
12 Eq. 522. 

(/) KlJJ T. Uerih. 16 L. I. Cb. 116 
Re^yax 1909 r. 125 J. 1095, 

S9 


<f) 

(A) 


fO 

0 ) 

(« 

</» 


(biI 

(") 


Raueil V. Diehofi. 4 H. L. C 
293. 

CUIetple T. AUsenJer, 2 Sla. & 
St. 145; myte v. ingte, 17 Eq. 
50. J. 1093, 7 Ed. 

Re AUM/. (19291 I Ch- 552. 
CarHe v. /V«. 12 Vet. 462. 
inyfe T. K’hfe. 17 Eq. 50. 
Jifarfln v. Drinivefc', 2 Dear. 215- 
Ruue// V. Viehan, 4 H. L. C. 
293. 

Re CXtkAell. (1929) 1 Cb. 552. 

Re Dfden, (1907) I Cb. 132. 
149 s Re 25 CS. D. 

6‘5. 
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absolutely to one sum of 5,000 rupees, and takes a contingent interest in another 
fium of 5,000 rupees. 

!• Ch^n^e< The words *havo effect* have been substituted for the word 
‘prevails’ and the words ‘clausea (a) to (d) of this section' have been substituted 
for the words ‘the four last rules.* 


2. Section. The section applies to the wills of Hindus, etc. 

3. Intention. The rules laid down in the section are apparently intended 
to apply where there is no internal evidence as to the testator’s intention, as Is 
the case in English law (a). 'The intention is the clearest rule,’* so where 
the intention, collected from the whole will, is clear, it will prevail (h), this appears 
tleat from illustration (vii), the legatee will be entitled to one sum ofRs 500 
only if the second rule, under which it comes, be strictly applied (See note 7) 

4. Clause (a) As the same specific thing cannot be given twice over, 
the legatee must be content with one such specific thing only (c), 

5. Clause (b) The legacy is not cumulative when mentioned twice m 
the same instrument and is of the same amount or quantity (d) Where two 
legacies are given to the same legatee, the pnma facte rule is that the testator 
intended to make more than one gift (e) Of course in the case of a spccifio 
gift effect cannot be given to this intention (cl a). When the gifts are of the 
same amount and contained m the same instrument the Legislature has adopted 
the simple rule of giving effect to one of the gifts Where a testator shows an 
intention to give both the legacies the legatee takes both (/} When, however, 
the legacies are unequal, whether given by the same instrument or where the 
legacies (not being specific) are given by two instruments whether of equal or 
unequal amounts they are cumulative, (ol d). 

6. Clause (C), It contemplates (I) two legacies ( 2 ) to the same legatee, (3) of 
unequal amount, (4) by the same Instrument In such a case the legatee takes 
both (p) The legates Is also entitled to claim both where the legacies are different 
in kind, e p, where there are gifts of a pecuniary legacy and of a share in the 
residue (A) 


7. Clause (d) The rule has been thus stated — "When a testator gives 
a legacy by a codicil as well as by a will, whether It be more, less, or equal, 
to the same person who Is the legatee In tbs will, speaking stmphetter, It « 
cumulative' (») But the legacies will not bo cumulative if there be evidence 


fa) Hoclcy v HaUon, I Bfo C, C. 
39Qq . 2 W & T L C 321 . 
»ee illuit fvii) 

(4) DutfOmha^ V Hodge, 22 W R 
■484 ; V Sharp, I M & K 

589. 603 . He Segeleke. (1906) 
2 Ch 301 

(e) 5uhie V Leather, 2 Hare 424 
43Z , ‘Duife of Sf. /ilbanj r 
DeaueUtk, 2 Aik 636 The 
tule i< Mated la ihe aatse leimi m 
\V. P 633 

fd) Garth T Afeyrlek I Bro C C 
30 B , Darehfi v il'ainright 3 Vea 
X 462 ; ihl/otJ T. IIW, 4 Vei 


76. 91 , Manning v TAeJ/yer, 3 
M & K 29 ^ „ 

{«) Hooky V HaUon, 1 Bfo C C. 

390 n, 2 W & T U C 321. 
(/) Bur^lruhoB) v Hodge, 22 W R 
484 , ice illust (vii) ^ ,,, 

(ff) Masters v Masters, I P* 

Cufv y PJy. 2 D.o c C 22S 

(*) r UmIc!', 18 J“' <8I’ 

KrHpalrlcJ( v Bedford 4 A ^ 
96 

to IMn y > 

393.. nhuuy " 

50, Denuon V Ber^von.^^ t 

Ut y I’.l., ^ H-I' 201. 215 
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o{ a contrary Intention la the will Aa hoa been observed, “where a legacy Is 
given to the game party In each of two different Inatrumcnts a will and a codicil, 
or two codicils, ^n*na /ocie you must treat them as two gifts That Is an obvious 
proposition If tbo party baa twice said be gives ho must bo understood to 
mean to give twice, but, of course, there may bo oireutnstances to show that 
tbo pnma facie construction is net, in the particular case, the construction to 
be adopted (a) Therefore, gifts by two Instruments will not bo cumulative but 
substitutional if there be Internal evidence of intention of the testator Thus, If 
by two Instruments the legacies are not given simpfici/cr, but the motive of 
tbo gift Is expressed, and In both Instruments the same motive is expressed, and 
the same sum is given, the court considers these two coincidences as raising 
a presumption that tbo testator did not by tbo second instrument mean a second 
gift, but meant only a repetition of the former gift (M So also where the gifts by 
the later instrument are merely explanatory or a repetition of the gifts by tbo 
former (e) or where both gifts tbrugh of the aatno amount are made with the 
same motive (d) which, however, Is to be distinguished from description (e) or 
where the gifts by the later Instrument are to be read In substitution of those 
in the former (/), or whero the testator has not been able thoroughly to revise 
his will (g), or where tbo later Instrument Is a mere copy of the former (h), or 
where the two lostrumeota are duplicates of tbo same Instruments (t) or where 
the same apacidc thing accompanies the two gifts (/) or where the gift of the 
same amount is made by two Instruments executed on the same day ((}, the 
legacy will bo considered to bo subatitutiooal and not cumulative 

8 Number of Instruments A Court of CoDstruetioo is bound by the 
decision of a Court of Probate as to the numbor of testamentary instruments 
If probate be granted as of a will and codicil they would be regarded as distinct 
instruments (I) But If probate has been granted as of one testament the 
Instruments will be considered as such by a court of construotion (m) 

9 Substituted legacy Where a legacy Is given in lieu of or in substitution 
of another, the latter Is subject to the same conditions and limitations as the 
former had been (n) Where a testator gave £20 000 to his daughter for life 
with remainder to her children to be vested at SI or death under that age and by 
a codicil “instead of the £20 000 be gave £15 000 to his daughter for life with 
remainder to her children 'or the survivors* held that the gift by the codicil 

la) Riisiell V *D!e^)on 4 H L C 
293 304 

(4) Hursl V Beach 5 Madd 351 358 9 

(c) fJWaggrfdtfe T TKaci^ireff 1 Vet 
464 , Duke ef St Albans v Beauclefk 
2 Aik 636. J 1093 4 

(d) Sulsie V Lo^fhtr 2 Haie 424 • 

It'if/jon V O Leary, 7 Ch. 445 . 

12 Eq 522. 

(e) Hoch r Calien 6 Hare 531 (case 
ol gilt to s aetraiit held to he 
cunulative) , lee Wilson r 0 Learu , 

12 Eq 522. 

(/) KiJJ T North 16 L J Ch 116 
Re Sn/an. 1909 P |25 I 1095. 

7 Ed * 

%•> 


(fi) Russell V Dickson 4 H L C 

293 

(A) Gillespie T Alexander 2 Sim & 
St 145. IVhi/te Y Whyte, 17 Eq 
50 J 1095 7 Ed 

(l) Re Mchell (1929) I Ch 552 

(/) Cunla v Pye 17 V« 462. 

(4) Whyte V IVhyte 17 Eq 50 

(/) Afarf/n V Drtrtkoaler, 2 Beav 215 
Russell V Dickson 4 H L C 

293 

(m) Re aCkhell (1929) I Ch 552 

(n) Re Boden (1907) I Ch 132 

M9 , Re Boddmgfon 25 Ch 0 
6S5 
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was oot substitutional so as to make the limitations of it similar to those io 
the Will (o) 


10* Admission of evidence As regards the admissibility of evidence 
to prove the testator's intention, it has been observed that evidence will be 
received in support of the apparent effect of the instrument and not against it 
Where a presumption is raised against the apparent intention of a testamentary 
instrument, evidence will be received to repel that presumption It has been 
held that parol evidence is not admissible to show that only one legacy was 
intended (b) In Ouy v. Sharp (c), evidence of the testator’s declaration as to 
his meaning and intention was not allowed, but that of the amount of the testator's 
property, of the circumstances of the family, etc , a knowledge of which would 
better help the court to understand the meaning of the testator, was admitted 
In other words, the question is now regarded as one of construction of the meaning 
of the testator to be gathered from the language of the will and only such evidence 
will be admitted as will help the court to understand the language and the meaning 
of the testator (d) 


102 (S, 89). A I'esidviary legatee may be constituted 
by any words that show an intention on 
siduSyiegateV^^*' the testator that the peison 

designated shall take the surplus or lesidno 

of bis property. 


lllusti attons 

(0 A makes her will, consisting of several testamentary papers, in ono of 
which are contained tho following words -“'I think there will be something left, 
after all funeral expenses, c^c , to givo to B, now at school, towards equipping him 
to any profession he may hereafter be appointed to B is constituted residuary 
legatee 

Ut) A ssakes his tri)), with the followws paesago at tho end of it — ‘ I believe 
there will be found sulBcient in ray bankers hands to defray and discharge iny 
debts, which I hereby desire B to do, and keep tho residue for her own uso and 
pleasure " B is constituted the residuary legatee 

(lit) A bequeaths all his property to B, except certain stocks and funds 
which bo bequeaths to C B is the residuary legatee 


1 Tho section The section applies to the wills of Hindus etc 


2. Meanings of residue, residuary logatoo The word residue is a relative 
term. The meaning attached to it by tho testator and tho subject matter with 
refcrenco to which tlio word Is used have to bo gathered from tho contort ot 
the will. Thus tho word may have exclusive refcrenco to a particular fund or 
other property and may not mean the residue of tho testator s general estate (e) 


(«) Ihht; y DannbUt, 23 Bear 336 
(i) IJunl T Ueach 5 Midd 351 , Re 
ShUlJi (1912) I Ch 591 
I M & K 5S9 


W 


See Totham v 33L J 

//iff/oj y *Dain«n 1902 A C. I, 
rermoB (1900) 2 CK 756 
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It has however been observed by Sir Q Jesacl, M R (o) that It 19 not a true 
residue if there Is some part which is not disposed of by the will to anybody 
at all But this view has been criticised and it has been stated that if this 
means that there can bo "only ono residuary deylso in a will,” or it must be 
of a “universal character,’ it has been overruled There may well be two residuary 
gifts in a will (6) 

Under a residuary gift In tbis country the legatee is entitled to both movable 
immovable properties (c) A residuary gift may be expressed lu various forms (see 
below) , but however It is expressed the effect must be, it has been said, that it shall 
be intended to comprise all which is not disposed of by the will (d) The meaning of 
the expression * residuary legatee' must bo fashioned and moulded by the context 
and a residuary legatee may under a particular context be entitled to the whole 
of the undisposed of estate of the testator (e* 


3 How constituted Ro particular words are necessary to constitute 
a residuary gift provided the Intention Is clearly expressed of paying the nett 
surplus of the estate to the person named The nett surplus moans, and that 
Is the technical meaning of the word ‘residue,* what remains after payment of 
the debts funeral and testamentary expenses, all costs of the administration of 
the estate of the testator and the legacies bequeithci by the will, to which effect 
can bo given (/) The following words and expr€«sIoDs have been held suflioioat 
to constitute good residuary bequests (p) — (i) rest or residue (A), (il) remainder ( 1 ), 
(III) other (j) , (It) not berclobeforo otherwise disposed of (H) , (v) etc (f) , (vi) all 
I am worth (m) , (rli) everythlog e/sc 2 die possessed of (n) , (vtii) somoth/ng /eft 
1 giro ( 0 ), (lx) after those legacies and doctors bills and funeral expenses 
I toavo to (p) , (t) all that reniaia (q) . (xl) what Is left (r) , (xU) should there bo 
any surplus (s) Where a testator bequeaths pecuniary legacies and also gives 
all the real and personal estate to which At bis death bo shall be entitled in one 
mass, ho obviously means the residue The words rest and residue’ are not 
necessary (t) The mere mention of certain ortiolcs docs not make the gifts 
iIcclCc, for the cisuse containing the names msy be on enumeration of the 
particulars of which the residue consists of (u) A residuary gift was held to arise 


Hafiroll, 23 Ch D 
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BtMe»on (1901) I Ch 619 sSJ 
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» PuTtihnalh 22 W 
(d) {friSnJra v AJm Cent 6 C. Vt 
1' n^ri.’ ^Zenotama v 

Kali p,aran 31 C 166 172 (wb»i 
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<0 S^ngUton T Terri nton, 3 A C 

!/) iVwi'''*"' “ D 55 
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Rt Deiiet * £ifa(e 14 Eq 54 
Re RuilotnjI 22 Boa 1. (1.3)5, 
Re ^gar, (|£99) I Ch 6^* 
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has been expressly disiahented, if any disposition pro^o ineffective, then an 
intestacy arises and the heir will succeed according to the law (a). He is not 
fettered by any restriction that the testator chooses to impose upon any property 
not effectually disposed of by him (6) 

104 (S. 91). It a legacy is given in general terms, 
Time of vesting ''Without specitjing tbe time when it ia to be 
legacy in general paid, the legatee has a vested interest in it 
_ _ trom the day oE the death of the testator, 

and, if he dies without having received it, it shall pass to his 
representatives. 

Th® section The section applies to the wills of Hindug, etc It states the 
time of vesting of interest m a legacy given in general terms, i e , when tbe 
testator does not specify any time for its payment In such a case the section 
deloares the interest to vest immediately on the death of the testator. This follows 
from tbe ambulatory character of a will (c) A will takes effect on the death, 
and only on the death, of tbe testator Until that event no legatee acquires any 
light in the property of or has any claim agamat tb© testator, This is not peculiar 
to wills For it may be said generally of an instrument purporting to make 
a gift of property that such attempted disposition conveys no interest to the 
object of the gift unless the instrumeot takes effect As has been observed, 
^'property which Is the subject of any disposition, whether testamentary or otherwise, 
will belong to the object of the gift immediately on tbe instrument taking effect, 
or so soon afterwards as such object comes into existence, or tbe terms thereof 
will permit. As therefore, a will takes effect on the death of the testator, it 
follows that any devise or bequest in favour of a person in esse simply (> e. 
without any intimation of a desire to suspend or postpone its operation) confers 
an immediately vested Interest" (d) 

Although an Interest in a legacy becomes vested on the death of the testator, 
it docs not follow that the right to claim possession or payment of the legacy also 
arises on tbe same day, for the enjoyment thereof may be postponed by the 
testator Such postponment of possession or enjoyment, however, does not necessarily 
prevent tbo vesting of tbe legacy (e) tbongh it may do so (f) Even where cojoy« 
znent or prosscsslon Is not postponed by tbe testator, an executor is not 
bound to pay any legacy wltbln 12 months of the death of tbe testator, 
therefore it is not the legacy but tbo Interest in tbe legacy which is vested 
on the testator’s death (y) Nevertheless tbo rule remains true, that a 
bequest, unless tbo testator lotcndod otherwise, as In the case of a contingent 
bequest, becomes vested in interest In tbo divlsco or legatee from tbe date of 

fo) Anuha V Jcfiol, 4 B 537 Tagon 
c..*, 9D L R. 377 
ih) Col^l V I*>ut 14 C. 222. 
c) See J 393 7 Ed 
(d) Carlhthote r Cholle, 10 Vei I, 

<) See S 119, Caisrl r Rl^etl Cornac, 


13 C 463 

0) See S 120. DalUn v Dc!ll» 7C 
218. Kalkhuihtii t 5/tffnJifll. 45 
I A 257 

Is) S. 337 . Bachman r Bachman 6 
A 503 , fold la Lakthmamma r 
Halnamma 38 M 474 
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the teetatori death altbougb be ma^ not bo entlttod to reccire what baa been 
bequeathed to him except lo due eourte of admfntstratfoo (a) A Tcsfed Interest, 
therefore arises even though the right of eojoyiscat or the right to claim possession 
be deferred (6) 

A vested Interest The use of word ‘rest* Is unfortunate It may mean 
aa U docs la the section the Testing of interest In a legatee and this meaning 
IS to bo preferred (c) or it may mean Vesting In possession , which may take 
place on a date subsequent to tho death of tho testator (d) A clear intention 
will outwc ghtho technical meaning (e) 

Effect of vesting The Importanco of the rule lies In tho fact that a 
Tested interest is transmissible Therefore whether on death of a legatee after 
the testator his interest passes to bis heirs or not depeoda on tbo fact whether 
the interest conferred on h m by mil is vested or not (/) It Is possible for a 
Muhammadan testator to create a vested interest similar to a vested remainder 
under English law and such an Interest can be attached and sold (p) 

105 (S. 92). (1) If the legatee does not snrvivo the 
testator, tho legacy cannot take effect, but 
ga^cy lap^a TOSldUO of 

tho tostator*8 property, unless it appears by 
the will that tho testator intended tliat it should go to some 
other person 

(2) In order to entitle the representatives of the legatee 
to leceive tho legacy, it must bo proved that he survived tho 
testator 

Illuslralions 

(0 The testator bequeaths to B 500 rupees which 0 oiros mo B dies before 
the testator the legacy lapses 

(it) A bequest is made to A and bis children A dies before the testator 
or happens to be dead when the will Is made The legacy to A and bis children 
lapses 

(ill) A legacy is given to A aud fa case of bis dying before the testator 
to B A dies before the testator The legacy goes to B 

(iv) A sum of money is bequeathed to A for life and after bis death to B A 
dies in the lifetime of the testator B surrives the testator The bequest to B 
takes effect 

(r) A sum of money is bequeathed to A on his completing his eighteenth year 
and in case he should die before he completes bis eighteenth year to B A completes 


(a J JlJutupttltl T Smmi 22 M L 
SH'aniammal v Sendammal 
23 M 216 expIt ned 
( 1 ) Reipun Period v Radha Btehu 4 
M I A 137 tee Kckhuikru r 
5ArfnSflf 20 Bom L R 130 P C 

(e| Rkfiardion r Poaer 19 C B N 
5 780 

(</) Berktieu t Swinhume 16 Sin 275 
30 


Wordiaorth v Wood I H L Ci 
129 

(e) IVitUams v Haythrone 6 Ch. 762 
©amef v ^ame! 29 Best 239 
Re Wrighlien (1904) 2 Ch 95 
B lato V iXCur\nt 33 A 558 

(tf) Banoo Begum v Afir Ahed 32 B 
172 Seo Aduiupalllr SaamI pllal 
22 M L I 226 
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bis cightcpnth year, and dies in the lifetime of the testator. The legacy to A 
lapses, and the bequest to B docs not take offeot. 

(ot) The testator and the legatee perished in the same ship-wrook. There is 
no evidence to show which died first. The legacy lapses 

1. The Section. The section applies to the wills of Hindus, etc. The last 
section deals with the case of a legatee surviving the testator but dying before 
payment thereof. In such a case the sectioo declares that the legatee has a 
vested interest (if tbo time of payment be not specified by the testator) which is 
transmitted to his heirs. This Gcctton deals with the case of a legatee who does 
not survive tho testator and says that in such a case the legacy cannot take 
effect but shall lapse and shall fait into tho residue. The representatives of a 
legatee therefore to be entitled to a legacy must prove that ho survived tho 
testator. Where the sole legatee dies there will be intestacy (a). 


This rule also follows from the ambulatory character of a will. Just as 
a legacy cannot vest in a legatee before the death of the testator (h), for the 
same reason a legatee cannot take any interest in a legacy unless be survives 
tho testator The failure of a legacy to take effect in such a case is called 'lapse*. 


2 Lapse The word means tho failure of a legacy to take effect on account 

of the death of tbo legatee before the testator or at the date of the will (e). 
or for some other reason (d) Parol ovidenco is not admissible to show that the 
testator knew of tho legatee's death (e). Lapse is not prevented by confirmation 
of tho gift by a subsequent codicil (/). 

3 Whore lapso takes place The doctrine of lapse opplles Id case of 
death or total loss of object of tbo gift (j;) A gift of an absolute estate ivitl 
lapse by tho death of the legatee m the lifetime of tho testator (ft) Where there 
is a gift to a particular chatitablo mslilution which ceases to exist before the 
testator's death, there Is lapse (»). but not where it coa8'*3 to exist after the 
testator's death (ji. Where there was a legacy left to a sobool and between 
the date ol the will and that ol tho testator'a death tho day school was discontinued 
find only tho Sunday sobool was continued, Ae/d, the legacy did not lapse os 
there has not been a total loss (ft). A gift to A or his executors or representatives 
wllllapse on the death of A before tho testator (f) The rulo applies to executory 
gifts (m). 

4 Tho doctrine applies to powers of appointment, &.C. Thus 
where a testator give his widow a life estate with power to appoint omoog bis 
children, held, tho widow could appoint only m favour of the testator’s children 


<o) 

(61 

(cl 

(J) 


(/) 


is) 

tAl 


Eraiha v Jtihal, A D 537. 

See iait 5 Note 
Filial 1 Daienpatl, I P. W. 83 
Cemant t Datefoolt 26 M 433 
(1rsalc« wat an allettiog vrilneu) 

fclCoyiunjt T Dteak$, I Bto C C 
84 

Huteheten t HammonJ, 3 Bro C. 
123 

He /lu'rcf. (1695) I Ch. 19 
GecJilC^I T. If'rfgfil, I P. W, 596 , 
He tihanwJ. 34 Ch O 446 


(0 Fhk V /III Cent. 4 E<j 52l . 

/?f Pj/mer, (1895) I Cft 19 
(/) Sleiln Y f/ef'ium, (1691) 2 Cn. 
236 

ik) Pe IVaHns. (1907) 1 CK. IW 
(/) filial V Daoenpctl, I P* W. 83, 
Coityn r. Freneh, 4 Vei 4IP, 4)5 
Leoeh Y Leach, 35 Bc*y i®^ _ , 

(m) See W. 766 Callharpt r Couth. 
3 Bco C C. 995 0 1 Ilumhtnhn 
r. Sfarfon, I V. A B 
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ivho were allTc at bor death (d) On the doaeo of a power dying before the donor 
there will bo a lapse If the power be created by will th) Whore there Is a direction 
to purchase an annuity after the death of a tenant for life, on the death of 
the annuitant before the tenant for life the gift lapses (c) A legacy of a debt 
duo to the testator lapses on the debtor*# death before the testator (if) 

5 Where there Is no lapse Where a testator gives the legal estate to 
A but the bcDcSoial Interest to B, on tho death of A the Interest of B does not lapse. 
Conversely, on the death of B the legal estato In tho hands of A does not lapse (c) 
Similarly, In case of a gift to a Icgateo ohargod with the payment of a sum to 
another, there is no lapse of tho sum charged wUh payment by reason of th" death 
of the legatee before tho testator (/), but on death of tho person who was to 
recelro tlio sum the gift to the legatee becomes absolute {g) In case of a legacy to a 
debtor if it be in discharge of aa obtlgstloa then there is no lapse by reason of the 
debtor’s death before the testator (%) A gift over In dcfsuU of appointment docs 
not lapse by the death of the donee of the power in donor’s lifetime (O There is no 
lapse also la ease of a substitutional gift, the person indicated will take by substitu* 
tion {j) This is however a qjcstion of oonstnictlon of tho testator s intention (A^) 
A legacy la also prsveated from lapsing in cortala special cas*s which are dealt 
With in the following sections (106 103 III) 

6 No presumption of survival "rhercisno presumption In hw arising 
from ago or sex as to sumrorahip among persons whoso death Is occasioned by one 
and the same cause (ep, by shipwrecks nor Is there any presumption of 
law that all died at the same time The nuestion is one of foot, depending 
wholly on avldenee, and if tho evldono does not establish the suTVivorahip 
of any one the law will treat it as a matter inoapable of being detormmed 
The ontis probandt la on tho person asserting the afHrmative (/} There is 
no presumption of law in favour of continuance of life (m) Therefore where 
legatees have disappeared and have not boon beard of the onus lies on 
the party alleging that be survived the testator to prove it (n) ’The true 
proposition U that those who found a right upon a person having survived a parti- 
cular period must establish that fact afBrmatively by evidence" ’ (o) 

7 Contrary Intention The rule has been thus stated It is "quite clear, 
that a testator may prevent a legacy from lapsing , but the authorities show that 
In order to do that he must do two things , bo must, in clear words, exclude lapse. 


(a) Ffcetand v Pearson 3 Eq 656 , 

Re Brockman* Tnub. 5 Cfi 
162 

(1) Jones T Southall 32 Bear 31 . 

Re Young (1920) 2 Ch 427 
(c) Re draper’* Trust, 36 W R 
783 

(rfj Maitland r Adah 3 V« 231 , 

Elliot V ‘Dacenpori, I P W 83 
(but tee below) 

(e) ®o« V Edlin, 4 Ad & El 582 
(/) Re Kirk, 21 CIi D 431 
(«) Fhk V Alt Cenl, 4 Eq 521 
(A) 5feeens r King (1904) 2 Ch 30 
(tee cstet eiied) . Re Creenswod. 

(1912) I Ch 392 


(0 Wing V Angraee, 8 H L. C 183 . 
lyUliamson v Faraell, 35 Ch D, 
128, 

(^) Re Portefs Trusts 4 K 6c J 188 , 
Ctltlngs V Af 'Dermotf, 2 M & K 69 

(t) Surreehugh v Cooper, (1905) 2 
Ch 121 D 

(/) IV hg V Angraoe, 8 H L C 183 

(m) B* Phene s Trusts, 5 Ch 139 , 

Re RAodet. 36 Ch D. 586 

(n) Re ®eniom/n (1902) I Ch 723 

(o) Re Phene's Trusts, 5 Ch 139 

under ihe Law of Prepeitv, Act, 
1925, 15 Geo V c 20, i 187 
the Court will pretume ihtl the 
younger survived the elder one 
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he must clearly indicate who is to get m case the legatee should die m his life 
time (a). A mere declaration by the testator against lapse is not enougb (6) 
But lapse is prevented by a testator providing a substitute m case of a legatee dying 
in hta lifetime (c). Where a testator gave the residue to his widow for life and 
afterwards to fifteen designated persons ‘or their executors, administrators or 
assigns” and "to be absolutely vested * on the testator’s death and to he payable 
at 21, held, there was nothing to shew that the executors, etc, were to take 
as designated persona if the legatees died in the testator’s lifetime, the word 
‘or’ simply did not prevent lapse (d) But generally speaking the word 'or’ 
implies substitution and therefore prevents lapse (e). Where a testator expressly 
directed that neither his wife not his daughter would have any share In bis 
property and bequeathed the whole of it to his brother, who however 
predeceased the testator, held, there was lapse and the daughter or widow was not 
excluded from succession as on an intestacy (/) Incase of a bequest to A and iQ 
case of his death to his executor or heirs the latter gift does not fail m case of death 
of A in the testator’s lifetime (9) 


106. (S. 

Legacy fioBs not 
lapse if one of two 
joint legatees die 
before testator 


93). I! a legacy is given to two persons 
jointly, and on© ot them dies before 
tbe testator, tbe otbei legatee takes the 
whole. 


2Uti$tratioiu 


The legacy IS simply to A aod B A dies before tbe testator, B takes tho 
legacy 


1 The section The section applies to tho will of Hindus, etc It states 
that tbe interest of a joint tenant in case of bis death before tbe testator does not 
lapse but passes to tbe survivors 


2 Characteristics of a joint tenancy A jomt tenancy is characterised 

by four unities, (1) unity of possession, no one is entitled to any exclusive part but 

each takes the whole with tbe rest . (2) unity of interest, the interest of all must 
be the same, a tenant In fee simple cannot bold jointly with a tenant in tall , (2) 
unity of title, tho Interest of all the tenants must be created by the same instiu* 

meat; (4) unity of time, tho Interest of caob tenant must arise at the same time, 

but this unity need not be present in tho case of a gift by will (A) There Is another 
characteristic of a joint tenancy, namely, surTlvorshlp Where a gift is made 
jointly to several, on the death of one bis interest neither lapses nor passes to his 
representatives, but tho survivors become entitled to it So when a devise in 
simple is made jointly In favour of A, B, C and D, It is the heir of the last survivor 


ffl) Bn9nt V Hope 14 Eq 345, 
Qfflnci V Afc Demwlf, 2 M A K 
69; Rt Smtih. (1916) 2 Ch 365. 
CawonI v ffion'/oo/ 26 M 

(i) Plektrtng T SlomforJ 3 Vei, 492 
(e) R* Ctttflieoej (1912) 1 Ch 392, 
fj) Leach V Leach, 35 Brir 185. 

(#) Salltlury v, Pelti/, 3 Haw 86 i 


but lee Re milrod (1926) 1 Ch 
IIS 

1/) Eioiha V Jethai 4 B 537 
(*i Lang v l^atklncon 17 

Heailsgn v TeJhunUr. 2Z L I 
Ch 76 . bui *e« Rt ychftt f 
Tfu,u 40 Ch D 159 
(A) S^« Vvdineda r 

258 . 
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that is entitled to the whole interest to the exclusion of all others (aj Itlsoolf 
after severance, when the joint tenancy cases, that the survivors will oease to take 
the interest of a coparcener on his death wbioh will then pass to bis heirs (6). 
The rule that in the case of a joint tenancy the interest of a tenant passes to the 
survivors is not confined to the case of the death of that tenant The failure to 
take may be due to the revocation by a codicil of the gift or to its invalidity (c) 
As has been said by the Privy Council (d) **lf an estate Is limited to two jointly, 
the one capable of taking the other not, he who is capable of taking takes the 
whole ’’ 


3 Unity of time In the ease of gifts by wills, the rule that all the Joint 
tenants must derive their interest at the aamo time has no application, but the 
nature of the interest roust be the same for all (e) Thus in ease of a gift to A and 
00 her death to all and every her child and children, efc , the latter take as joint 
tenants though the interest of tho various members do not commence at the same 
time (/), but If the gift were to the children of B on attamfng 21, there would have 
been a tenancy in common because the interest of all would not have been the same, 
those completing 21 would get a vested interest whilo those under 21 would have 
a contingent interest (9) The fact of vesting at different times may however bo 
regarded as an indication of a tenancy In common (&) 

4. Presumption of Joint tenancy. Jn Crooks v Do Vandsa (i‘, Lord 
Eldon stated that a simple bequest of a legacy or a residue without more created a 
Joint tenancy and the onus lay upon tho other party to shew from the context that 
the words are not to have their legal operation In i/or/sp v Birdi)), a testator 
gavo to bU daughter a life estate In properties left by him, ’ on condition that she 
do pay to the four daughters of my brothers John Collins four hundred pounds out 
of tho seven now lying la the 3 per cent Consolidated ' Only one of the four nieces 
of tho testator survived him sod she was held entitled to the whole amount It was 
observed that an interest given to two or more by way of a legacy or otherwise, 
unless there are words of severance, eg, 'equally to be divided, equally among, 
between* creates a Joint tenancy Thus, where a gift was made of a certain fund in 
favour of A and B and the children of C in equal shares, these words, It was held, 
mado them tenants In common (Xr) The words ‘share and share alike** do not 
necessarily constitute a tenancy In common with all the Incidents attached thereto 
In English law (f) The tendency of the court now however Is to lean against joint 
tenancy specially in the construction of a will (in) 


|o) Buffet V BtaJfeti, 2 Aik 220 
(M V II tltUr 2 P W 347 

(c) fhmphnf V TenUuf Aiob. 136 , 
De*»tlt r S»ttl Attb 175, Voimj 
V Derltt 2 Di ASm 167 
id) SintS v)S?f« Kam. 16! A 

44 16 C. 677 

Moefrtnt V Afefffttof I D C 
F A J 63 , Aer*or'Aj r U’erJ, 
II Hsr« 196. 

(/) AUtfen * Br'Utn, 15 Eq 2S. 

(|i Atecfnnt. v Afacerrfor I D C 
F. A / 63 

HenJ , 10 Jai N S. : 


(r) 


(M 


<0 9 Vw 197, 204; 


yetfe} 


(7) 

tk) 

(/) 


(«l 


BHIltn 13 Eq 
W N 


1695 W 


18 * /?< SJlnntng 

1 16; /dram v 
Katttlel 9 B 491, 509 
3 Vei. 625 ; we Sfaart r Bnire 
3 Vet. 632. 

Mm. Cent v ^Ctney, 15 M. 445 
459 

Lahkm^d r Caffal, 4 Cea. !L 
C. It. 161 o« spp 5 B«b 11, C. 
IL 135. cited la /a’rainr 
9 a 491. 510 • V //«//. 16 
Siw 5 0 

Lckdimtd V f/'jotal, II B 69. 
77 *a •“O' 573 , Asrwq v Ptmedd, 
23 a 6J 9X 
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The rule is subject to the intention of the testator and therefore from the 
context a gift may bo construed as a tenancy in common although the testator 
has used the word ‘jointly ot ' sutvivot* (a) Thus the bequest of an annuity equally 
to be divided between A and B during their joint lives or the life of the survivor 
of them was construed from the context to be a gift to them as tenants in 
common (6) But where a testatrix gave to A and B a sum in Long Annuities 
to be equally divided between their lives, after which the sum was to go to 
0. held, A and B took as joint tenants and 0 took on the death of the survivor 
of A and B (c) 


The rule applies to gifts to two classes (d) There may be a joint estate followed 
by a tenancy in common (e) 


5 No presumption of joint tenancy In Hindu law and no survivor- 
ship * The principle of joint tenancy appears to be unknown to Hindu JaWf 
except m the case of coparceaery between the members of an undivided Hindu 
family.” It la not proper to import into tho construction of a Hindu win an 
extremely technical rule of English conveyancing (/) This means that theruld 
of English law that a joint tenant’s interest does not dosoond to bis heirs la 
not properly applied to a bequest m joint tenancy under a Hindu will (ff) lu 
other words the natural presumption is that the legatees were intended to take 
in equal shares and whoa tho estate is one of luboritance, it is far more reasonable 
to suppose that the testator’s intention was to make each legatee and his heirs 
the objects of his bounty than that the heirs should be deprived and the heir 
of tho last BurviviQg legatee only should take the whole (^) Accordingly. It has 
been observed (i) that “the question for determination is but ono of intention to 
be ascertained with reference to the terme of the particular will If tbs grant is 
to persons who arc incapable of forming a Hindu joint family then they can of 
course take only as tenants in common If, on the contrary, the grant is to 
persons who constitute such a family, even then it may be that the pr»mo/ac«« 
view Is that they take la severalty and that those who argue in favour of tbs 
opposite construction have to show some clear foundation for it in terms of 
the will.’ Id oases of provisions for maintenance for two porsons the presumption 


(a) Cooi^ion V Bingham, 17 Betv 262 . 
Boolfi V j4llnsfon, 27 L. J Ch 
U7. 


( 6 ) 

(c) 


Bn/an r Tvlgg, 3 Eq 433 
AteDermolt r IV allaee 5 Bear 

J42, Bridge v Yalea, 12 Siro 
MS (otisl&sl le^tleef held «i teosotf 
IS comwoB, but tubiUtuled leniDt* 


(d) \Vood T fVood, 3 H»'e 65 Usnulj), 

Baket r Ctiion 12 Dear Idl 
(uCTl of lia) ; bul tee Tie Ailghllngale, 
(I909J 1 Ch. 385 . Re Catlau I 
Cb D 460 Ituuel 

l«) Coot r Coot 2 Vein 545 . 
^dvatdi y Champion 3 D M 
(( C 202 (joitti otate loi lire# 
with Kparile infietilaoeet) , Re 

Atklroon. (1692) 3 Ch. 52 (wrcriKe 


amOQa hem indicated by 
Tujnell y Batrcll, 20 Eq 19j 
(deviie to levetel m l»il who could 
not ininleiraBtijr ) . -ii r* 

Jogeitpar v Ram Chund, 23 C 
670 679 P C overolmit Vi^lnada 

V Nagmmal 1 1 M 528 Sec 

5 107 n 6 . ,v, 

Nacnjl V PetoJ)a1, 23 0 6® 99 
Bhoha Tatlnl v Peary Lan ^ ^ 
646 t C W N 378. Bal •Dlaall 

r Pafef. 26 D 445 449 , Copl 

V JalJhata, 33 A 41, 7 A L J 
941 , KUhotl V SUndta 33 A 665. 

6 A L J 757 _ , „ 

Yeihuahlu y Afukuntha. 28 8t 
363. 15 M L J 229 •« «eii 

S Bole 
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of ioiot tenancy does not arise, but pnma facie upon the death of one the other 
will bo entitled to a porportionate amount (a), but whore there are iodieattons 
of a contrary Intoiitlon the gift will bo a joint ono (&) Again, a gift apparently 
of maintenanco may, in fact, be a gift of an absolute estate of Inheritance in 
equal shares to the legatees (c) 

It does not follow that under no otrcumatances can a joint tenancy arise 
in case of Hindus All that the above authorities lay down is that the presumption 
is against joint tenancy and the court will lean against such a construction. 
The section itself !s clear and It actually recognises a joint tenancy with the 
right of surviTorsliip (d) Accordingly on construction of the wills joint tenancies 
with the incident of survivorship baa been recognised in the cases cited below (c), 
whereas the gifts have been construed as creating tenanoies in common in the 
other cases noted below {/} Tbe law on this point is clearly stated In a short 
judgment in Bai Diteah v Patel {g) -ofi) By Hindu law a gift by will would bo treated 
as self acquired property and therefore in the absence of any direction would pass 
to his heirs (ii) The principle of joint tenancy Is unknown in Hindu law, except 
In the case of eoparceoery between members of an undivided family, (iii) The donor 
can limit tbe Interest of a donee by giving an Interest by way of survivorship 
to any other person living at the time of his death (Iv) Among Hindus, In case 
of a joint gift there Is no presumption of survivorship (v) Among Hindus in 
the absence of an intention to tbo contrary, each donee takes an interest which 
passes to his own heirs and not to the surviving donee or donees 

6. Gift to mother and child A legacy to a parent and child in the 
absence of a contrary inteotioa creates a joint tenancy but slight special 
circumstances bare justified the court in coDstruiog the gift as one to the parent 
for life with remainder to the children (A) But id this country in case of a 
gift to mother and child a strong presumption arises of construing the gift as 
a gift to the mother for life with remaioder to tbe child, because a H{ndu female 
is preeumed to be given a life estate unless there is definite intention found in 
the will of giving has a larges Inteseat 


(c) Mathura v 17 C L I 

87. 

(J) Hemanta r Sudharau. 25 C W 
N 262 


(/) 


Jogunar v Ram Chund, 23 I A 
37; 23 C 670 

Franefj v Gahtl 31 B 25, 32 
Jaitam v TCcicefiaf 9 B 491 (g ft 
to nephewt), Nacro]t ^ Petozbal 
® ... f'sndiont) , 

Bhooa Tarlnl v Peaty La! 24 C. 
646 {gHli to Wives) , Cacind v 
Inayaf. 27 A 310 1904 A. \V, N 
269 (gtial by CoTereinent to 4 
perssni) 

Damadatdaz v DayaShal, 21 B f 
(fli to loss IB equal shares) , Bat 
Dtvall V Pafel. 26 B. 445 (gift 
to 2 penoai Iiriag ss aembert of • 


loiBi Hindu family) • Revun Penad 
V Radha BeeBy 4 M 1 A 137, 
(gift to brother sod his uudirided 
sobs) , ^dm Qent r Money, 15 
M 448 (gift to two children of A], 
Copt V Jaldhata, 33 A 41, 7 A. 
L J 941 (gift to daughters): tee 
KUmiI r Mandta 33 A ^5, 8 
A L J 757 
(g) 26 B 445 

(A) Nevtlle Ntalll, 7 Ch 253 , Comic 
T Hughe*, 14 Eq 415 
(0 Stoa Rau T Villa, 21 M 425 . 

Lnkrhmlhal e Hitaiat, II B 69 
oo app 573 Jogenat v Rem 
Chund 23 C 670 P C. eentra 
^al Momt^al v Daria M^faf}!, 

15 B 443 
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Without express and explicit words to the contrary, which the will does not 
contain, I think I am bound to prosame that the testator Intended to preserve 
the ordinary rules of devolution and the general principles of law, save so far 
as he departed, In terms from them* (a) Id fact the presumption Is that the 
donees take as tenants in common (6) Thus where a testator died leaving A, 
IiiBwidowandB.au adopted son, him surviving and directed that A and B shouW 
he “heirs of his property" held they took as tenants in common (c) A gift to 
two named daughters without specifying the shares m which they were to take 
was held to constitute them tenants in common (d) But the rule of English law 
seems to have found favour with the court lo Bhoha Tanni v Peary Lall (e) 
VIZ In the absence of any words of severance the legatees would take a joint 
estate with the right of survivorship 

108 (S. 95). Where a share which lapses is a part 
When lapsed share of general residue bequeathed by the 
goes as undisposed will, that share shall go as undisposed 
of. 


Illustration 

The testator bequeaths tlie residue of his estate to A, B and 0, to be equally 
divided between them A dies before the testator. His one third of the residue 
goes as undisposed of 

1. The section The section applies to the wills of Hindus, efc It has been 
stated In 8, 105 that a legacy which lapses forms part of the residue of the testators 
property Sec 106 says there will be no lapse in case of a joint tenancy for the 
survivors take the share of the deceased tenant This section lavs down the rule 
that where a share of the legacy that lapses IS itself part of the general residue It 
does not go to the surviving residuary legatees under S 105 but goes as undisposed 
of, and therefore the heir gets it 

2 The rule The rule has been thus slated ond explained (/)— ‘It seems 
clear on the authorities, that a part of tbc residue, of which the disposition falls 
will not accrue in augmentation of the remaining parts os a residue of the residue, 
but instead of resuming the nature of residue devolves as undisposed of Besiduo 
means all of which no effeotual disposal is made by the will other than the residuary 
clause , but when the disposition of tbo rcsiduo itself fails, to the extent to which 
It falls, tho will is Inoperative In tbc case of a rcsiduo given in moieties, to hold 
that one moiety lapsing should accrue to tbo other would be to hold that a moiety 
of the residue shall eventually carry tho whole Id this case tbo testator gave the 


(a) Lakthmlhai v IIlraBal II B 69 77 
on epp 573 , »ee Afufhumetnakihl 
T ChtnJta Sei(hota 27 M 49S 
(i) Jegeivar v TJam Datt, 23 C. 670, 
ctied 10 Yfthlrajuia r 
26 M 363 , "DamoJetdoM t Dayahhat 
21 D I :22 B 833 . Ram Phri r 
fCri*ftna Platl, 43 A 600 ; Cop\ r 
Jaldhata, 33 A 41 , but »« 
V /oor 34 M 60 
(c) Lakfhmdal v Hha^al, M D 69 
'(if) Geff t, /afJfiara, 33 A 41 , CemanI 


r Oatt/ool, 26 M 433. RoMa 
Ptaiad V Ranet Alan! 35 C. 
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residue of fats estate to his two daughters with tho right of Burvlvorship but after- 
wards by a codicil declared that tbo name of a daughter was struck out with bis 
own hand Ko disposition having been mado of this part of tbo residue, held, the 
testator bad died intestate in respect of It. So where a testator made no disposition 
of his property bp bis will but merel? cut off his wife ond daughter from any part 
of the property, held, they were entitled to the undisposed of residue of tbo testator’s 
personal estate according to English taw (a). Where a testator gave his share of 
the residue to his sister, an attesting witness to the will, held, the legacy having 
failed It should bo dealt with under this section as if it were not disposed of by the 
testator and therefore should go to the heir as on an Intestacy (b). This shows that 
lapse arises not only on death of a legatee but from failure of the legacy for any 
cause whatsoever. So If a bequest to one of several residuary legatees is revoked by 
a codicil the revoked bequest goes to the heir (c), unless there Is an intention 
to the contrary fd) The heir la not excluded from the undisposed of residue without 
language of disinherison (e) 


3 The rule Is subject to toatator’s intention in English law. The 
tendency of modern decisions in England is to mabo the rule embodied in this section 
not an absolute of rule of law but one subject to the intention of the testator. 
Thus, In re Parker (/), where a testator gave a share of the residue m trust for A 
and B and the remaining pact of the residue to trust for A, B, 0 and JD with a gift 
over of the share in default of such persons, the court observed, "the gift over 
allows that the testator was dealing with the share as a whole which Is inconsistent 
with any partial failure of the trust thereof,” or, m other words, the gift over carried 
the lapsed share of the residue and it did not go as undisposed of. The court 
doubted whether Skrymker v, iforthcote Ig) could stand after the decision in 
re Palmer (A) Further, this case expressly overruJed the decision in ffumble v. 
Shore {t} which laid down that oven an express direction of tbo testator that n 
lapsed ebare of the residue should fait into tbo residue was to be ignored and such 
share treated as undisposed of by the testator The case of re (j) is, there- 

fore, authority for the proposition that if Ihoro be » direction of the testator that a 
share of the residue shall fall into the residue then it shall not pass as undisposed 
of Slniiliirly, where a gift of a share of the residue is revoked, ordinarily the share 
will pass as undisposed of, but the testator may prevent such a oontlogcncy by 
emtablo directions or expression of Intention (b) 


ut m Johnson v. Johnson (1) it was laid down that the undisposed of residue or 
8 ace of residue would be divided among all the next of km even where the testator 
8 of ouch next of kin from any aharo In it Jn the older cases like 
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Skrymshory N'orthcote {a) oi Humble v Shore (6), the mtention of the testator 
was not allowed to modify the operation of the rule and that view is embodied in 
this section (c) 

4. Gift out of the residue. **If a part of a particular fund be given to 
one person and the residue to another it is a question of intention not subject to 
any particular rule, whether the gift of the residue is to be read as a gift of the 
mere balance of the fund after deducting the amount of the fund previously given 
out of it, as in the cases of Page v Leaptngwell (d), Easun v Appleford ie) , or 
a gift of the entire fund subject to the gift previously made out of it as in Falkner^ 
Sutler {/), Carter y Taggart (g), re Hams* Tiust (ftl In the latter case, if the 
gift of part fails the gift of the residue may carry the whole fund, in the former 
case no (i) A legacy given to a legatee in lieu of a share of the residue originally 

given to him la payable out of the whole residuary estate and not simply out of the 

share originally given to that legatee (j) unless there is an express direction to 
that effect (fc) There is difference between a legacy and a legacy given out of a 
share of the residue which is a mere subdivision of it, when the latter legacy fails it 
goes to the heir as undisposed of (1) 


109 (S. 96). Where a bequest has been made to any 
child or other lineal doaceudant of the testa- 
tor, and the legatee dies in the lifetime of the 
testator, but any lineal descendant of liis 
survires the testator, the bequest shall not 
lapse, but shall take effect as if tbo dc itli of 
tho legatee had happened immediately after the death of the 
testator, unless a contrary intention appeals by the will. 


When bequest to 
testator's child or 
lineal descendant 
docs not lapse on his 
death in testator’s 
lifetime 


Illustration 

A makes bis will by which bo bequeaths a sum of money to his son, B, for bis 
own absolute use and benefit B dies before A, leaving a son 0, who survives A 
and having made his will whereby bo bequeaths ail bis property to his widow, B 
Tho money goes to D 

1. Tho section The section applies to tho wills of Hindus etc This section 
hko Ss 106 and lOS lays down an exception to tho apphoation of the doctrine of 
lapse (S 105) The object of tho section Is to i rovent the family of a child from 
being deprived of a legacy * in consequence of law which tho common feelings of 
mankind declared to bo a disippohitmont of tho Intention of tho father ’ (W 

2 EfToct of tho section Tho stotlou comsponJs to S 33 of tho Will* 
Act (I Vict c 26) tho expression llnrni desoomlntit being substituted for 
the word Issue* Tbo effect of that seellin it hat I ei n said, Is 'to prolong tbo 


(a) Swsntt 566 
(i) 7 H»f« 247 

(c) See the Dorabty diet cileJ s(h %f 

(rfl 18 Vo. 463 
U) 5 My t*. Cl 56 
{/) Aeh 514 


io 1926 Ch 118 121. 
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life of the deceased child by o HcIIod for a particular purpose, namely, that the 
legacy might not lapse, but certainly not for any other purpose" (o) The deceased 
legatee is In the contemplallon of law In existence and therefore the legacy 
vests In him and not In the Issue BurvlviDg him (h) The property of the father 
(the testator) is therefore disposable by the will of the predeceased son, but If 
the eon leaves the subject matter of the legacy to the father (the testator) by 
Will the gift fails, because the son is deemed to bavo survived tho father (c) 
The lineal descendant of tho predeceased child Is not substituted in place of tho 
latter but the legacy vests la the latter, or, rather becomes an accretion to his 
estate and is disposable by himfd) If not disposed of, it descends to his 
lineal dcaccodants as on an Intestacy so that they are entitled to it Probate 
duty is payable by tho executor of tbo Icgatco ns if ho had survived the testator (e) 
But it IS necessary to the application of tho tub that the predeceased child of 
the testator must leave lineal descendants Or issue 


3 Application of the rule* Tho scotion applies whera the child is an 
adopted child (/), or is a posthumous ohild of a predeceased son of tho testator (g), 
or IS dead at tho date of the will (A), or where tho issue of the legatee aurvlviiig 

the testator Is not the Issue who survives the legatee (0, or where a predeceased 
child Is appointed ae executor under bis fathers wDl but is prevented from acting 

on account of his death (;) The rule applies also to an appointment by will 

under a general power (A) To prevent lapso, it is sufficient that any issue e g 
a grandchild of the legatee should bo in ezisteoco at the death of tbo testator 
Such a legacy is a vested interest In the legatee and passes to bis representatives 
or under his will, as the case may be and not to the Issue, whose existeuco 
pievents the lapse (0 

4 Exclusion from the operation of the rule Ihe rub applies when 

b default of its application thero would be lapse and not otherwise Therefore 
the rub does not apply where the gift is to children as joint tenants (S IOC), 

or where the gift is to a class (S 111), even though the class be reduced to one, 

‘these gifts are still read as gifts to those who survive, not as gifts to tbo 
possible members of the class who die m the testators lifetime, and that the 
gift, ID regard to those children who so die, is not to bo treated as a gift to 
individuals (m), Tbo eonstruotlon of a gift to a class is not altered by tbo fact 
that the testator has directed tbo issue of any deceased child to take the share 
of that child (n) Whore however tho gift is to children as designated persons 
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and not as a class tbe section applies (a) This section is only applicable and 
has statutory effect in tbe case of gifts to issue and has no application to the 
case of gifts to collaterals (b) Tbe section does not apply to tbe case of an 
appointment under a limited power (c) The provision in this section It has been 
said IS an exceptional one and the court is justified in reiaswg to extend it to 
a Case not governed by the Succession Act op the Hindu Wills Act (d) 

5 Contrary intention Tbe rule applies only in the absence of an ioteatlon 
to the contrary m the will A testator may therefore by express provaon 
direct that tbe share of a child m the event of the child dying before him shall 
go over to somebody else (e) 

no (S. 97). Wlieie a bequest is made to one person 
•D . * * * for tile benefit of another, the legacy does 

benefit of B does not lapse by tlic death in the testatoi s 
death ^ ^ lifetime, of the person to whom the bequest 

33 made. 


The section The section applies to the wills of Hindus etc It sets 
out another exception to lapse It states that a charge or trust created m 
favour of a person will not lapse and fall into the residue by reason of the 
death of the trustee A trust shall not fail for want of a trustee The section 
contemplates a legacy to one person being made for tbe benefit of another who 
thus acquires the beneficial interest in the same Although the section speaks 
of death only of the trustee the rule applies also where a trustee disclaims 
tbe trust or becomes Incapable of taking the estate or tbe trust otherwise 
fails (/) As has been sa d the trust follows tbe legal estate wherever it goes 
except it comes into the hands of a purchaser for valuable consideration without 
notice the legal estate (in the hands of the trusteol is noth ng hut *bo 
shadow which always follows the trust estate (g) Where a legacy Is given to 
A in trust for B the beneficial interest of B will not lapse by reason of the 
death of A In tbe lifetime of the testator Thus where a testatrix by will 
appo nted £i 000 to A but In consideration thereof ho was to pay to B an 
annuity of £100 per annum and ebe devised the residue to C and A died in 
tbe lifetime of the testatrix held the annuity In favour of B did not lapse but 
the legacy to A fell in the residue devised to C (A) But a revocation of a legacy 
will destroy the charge (i) Where there was a gift of freehold estate to a creditor 
on condition that bis executors and administrators should rcl nquish all claim 
to sura duo to him by the testator and the creditor died before the testator 
%Titbout issue held tbo Intoatlon of tbo testator was to create a trust and 
therefore tbo person who got the estate was bound by tbo charge created on 


(a) Re StansfeU 15 Ch D W 
(Jj li iUotmhhg • DrvmmonJ (1911) I 
Ch 358 Ramaml (ham v RnnS^ 
nalhe/n 24 M 299 SI ema Chum 
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It and the personal estate of the testator was exonerated from tbo payment 
of the debt Jesscl AT R obserrod that thcro was no sound distinction ' between 
a condition to pay a sum of money to a legatee, or an annuity to a legatee, 
or a condition to giro a valuable thing to a legatee, and a condition that bis 
personal estate shall bo exonerated from a debt ' (a) Again where by a will 
property is given to a legatee but charged with payment, cither In lump or 
by way of annuity in favour of another person, then on the legatee's death before 
the testator tbo charge is not affected (h) 

111 (S 98) Whcio a bequest is made simply to a 
Sur7.vor,hlpta»a»» described class of persons, tlio thing be- 
of bequest to dcs qucathod shall pjo only to'Siicu as are aiivo 
enbed class tcstatoi *s death. 

Exception — If piopcrty is bequeathed to a class of persons 
described as, standing in a particular degree of kindred to 
a specified individual, but their possession of it is deferred 
until a lime later than tbo death of tho testator by reason 
of a prior bequest or otherwise, the property shall at that 
time go to such of thorn as are then alive, and to tho 
representatives of aoy of them who have died since the death 
of the testator. 

Xllustrations 

(i) A bequeaths 1 COO rupees to the children of B ’ without saying when 
it is to bo distributed amoug them B bad died previous to tbo date of the 
will, leaving three children 0 D and E E died after tho date of tbo will, 
but before the death of A C and O survive A Tho legacy will belong to 
C and D, to the exclusion of tho representatives of E 

(ii) A l^aeo for years of a bouso was bequeathed to A for his life, and 
after bis decease to the cbildr<’a of B At the death of the testator, B had 
two children living C and D, and be never bad any other child Afterwards,, 
during the lifetime of A, C died Icaviog £. bis executor D has survived A D 
and E aro jointly entitled to so much of the leaecbold term as remains unexpired 

{iiO A sum of rnoney was bequeathed to A for her life and after her 
decease, to the children of B At the death of the testator, fi had two children 
living, C and D, and, after that event, two children, E and F, were born to 
B C and E died id tho lifetime of A, G having made a will, E having made 
no wllL A has died leaving D and F aurvivlog her The legacy is to be 
divided into four equal parts, one of which is to bo paid to the executor of 
C, one to D, one to the administrator of E and one to F 

(tv) A bequeaths one third of bis lands to B for bis life, ond after his 
decease to the sisters of B At the death of the testator, B bad two sisters 
Iivlog, C and D, and after that event another sister E was born C died during 


(v) Re Khk 21 CK. D 431 

(i) l» Igg V n'igg. 1 AlL 332 , we 
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and not as a class the section applies (a) This section Is only applicable and 
has statutory effect m the case of gifts to issue and has no application to the 
case of gifts to collaterals (b) The section does not apply to the case of an 
appointment under a limited power (c) The provision m this section it has been 
said is an exceptional one and the court is justified in refusing to extend it to 
a case not governed by the Succession Act or the Hindu Wilis Act (d) 

5 Contrary Intention The rule applies only m the absence of an intention 
to the contrary in the will A testator may, therefore by express provis on 
direct that the share of a child m the event of the child dying before him, shall 
go over to somebody else (e) 

110 (S. 97). Where a bequest is made to one person 
Bequest to A for bene6t of another, the legacy does 

benefit of B does iiot lapse by the death, in the testator’s 

death ^ ^ lifetimej of the person to whom the bequest 

la made. 

The section The section applies to the wills of Hindus, 0 tc It sets 
out another exception to lapse It states that a charge or trust created m 
favour of a person will not lapse and fall into the residue by reason of the 
death of the trustee A trust shall not fail for want of a trustee Tbo section 
contemplates a legacy to one person being made for the benefit of another who 
thus acquires the beneficial interest in the same Although the section speaks 
of death only of the trustee the rule applies also where a trustee disclaims 
the trust or becomes incapable of taking the estate, or, the trust otherwise 
fails (/) As has been said the trust follows the legal estate wherever it goes 
except it comes into the hands of a purchaser for valuable consideration without 
notice the legal estate (m the hands of the trustee) is nothing but *he 
shadow which always follows the trust estate (< 7 ) Where a legacy is given to 
A in trust for B, the beneficial interest of B will not lapse by reason of the 
death of A in the lifetime of the testator Thus where a testatrix by will 
appointed £4 000 to A but in consideration thereof ho was to pay to B an 
annuity of £100 per annum and she devised the residue to 0 and A died in 
the lifetime of tbo testatrix, held the annuity nt favour of B did not lapse but 
the legacy to A fell in the residue devised to C (M But a revocation of a legacy 
will destroy the charge (i) Where there was a gift of freehold estate to a creditor 
on condition that bis executors and administrators should relinquish all claim 
to sum duo to him by the testator and tho creditor died before tbo testator 
without issue held tho intontlon of tho testator was to create a trust and 
therefore tho person who got tho estate was hound by tho charge created on 
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U and ihe porsonal estate of the testator was exonerated from the payment 
of the debt Jesse! M R ohsorvod that thero was no sound distinction ' between 
a condition to pay a sum of money to a legatee or an annuity to a legatee, 
or a condition to give a valuable thing to a legatee and a condition that hia 
personal estate shall be exonerated from a debt (a) Again where by a will 
property Is given to a legatee but charged with payment cither in lump or 
by way of annuity in favour of another person, then on the legatee s death before 
the testator the charge is not affected (&) 


111 (S 98) 

Survivorship in case 
of bequest to dcs 
cnbed class 


Whoio a bequest is made simply to a 
described chss of persons, tbo thing be- 
queathed shall go only to'siioli as are alivo 
at tlio testatoi ’s death 


Cxcepitoa — It piopeity is bcqiieatlied to a class of persons 
dosoribod as. standing m a particular degree of kindred to 
a specified individual, but their possession of it is deferred 
until a time later than tbo death of the testator by reason 
of a prior bequest or otherwise, the property shall at that 
time go to such of them as are then alive, and to the 
representatives of any of them who have died since the death 
of the testator. 

JUustrations 

(i) A bequeaths 1 000 rupees to the children of B without saying when 
It Is to bo d Stributcd amo 6 them B bad died previous to the date of the 

will leaving three cl ildrcn C D and E E d ed after the date of the will 

but before the death of A C and D survive A Tbo legacy will belong to 
C and D to the exclusion of the representatives of E 

(it) A l^ase for years of a house was bequeathed to A for his life and 
after his decease to the ch Idren of B At the death of the testator B had 
two children living C and P and bo never had any other child Afterwards 
during the lifetime of A 0 died leaving E his executor D has survived A D 
and E are jointly entitled to so much of the leaeebold term as remains unexpired 
(tiO A sum of money was bequeathed to A for her life and after her 
decease to the ch Idron of B At the death of the testator B bad two children 

I Ting C and D and after that event two children E and F were born to 

B G and E died in the lifetime of A C having made a will E having made 
no will A has d ed leavlcg D and F aurv ving her Tbo legacy !s to he 
divided into four equal parts one of which is to bo paid to the executor of 
C one to D ono to the administrator of E aod one to F 

(tc) A bequeaths one tb rd of his lauds to B for bis life and after his 
decease to the sisters of B At the death of the testator B had two sisters 
living C and D and after that event another sister E was born C died during 


<o) Re Airi^ 21 Ou D 431 

il (gg r H igg 1 Aik. 332 , •«« 
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the life of B, D and B have snivivod B One third of A,’s lands belong to B, 
E and the representatives of C, m equal shares 

(v) A bequeaths 1,000 rupees to B for life and after his death equally among 
the children of C Up to the death of B, C had not bad any child The bequest 
after the death of B is void 

(oO A bequeaths 1 000 rupees to “all the children born or to bo born* of 
B to be divided among them at the death of 0. At the death of the testator, 
B has two children living, B and B After the death of the testator, but In 
the lifetime of C, two other children, F and O, arc born to B After tho death 
of C, another child is born to B The legacy belongs to D, E, F and G, to the 
exclusion of tho after-born child of B 

(tut; A bcque'iths a fund to the children of B, to be divided among them 
when the eldest shall attain majority At tho testator’s death, B had one child 
living, named C He afterwards had two other children, named D and E E died 
but 0 and D were living when C attained majority Tho fifnd belongs to C, 
D and tho representatives of E, to the exclusion of anv child who may be 
born to B after O's attaining majority 

1, Change. The words 'are have been substituted for the word ‘shall he' 
in the section and in the explanation 

2 Tho section. The section appliea to the wills of Hindus, etc Gifts 

arc of three kinds those which convey a present title and interest and a present 
right of enjoyment , those which convey a future interest, these being sub divided 
into two kinds, namely, those which are vested, that is, present in interest, 
but of which the enjoyment is deferred, and those which are contingent, that 
IS to say, m which neither title nor right of enjoyment is given at present but 
both depend upon future uncertain events, eee (Ss 119, 120, 124) (a) This ecetton 
with its exception applies to vested interests only, i e, with gifts of the first 
two classes and net to the third (6) The section deals amongst other things 
with tho construction and operation of a gift to a class, some members of which 
come into existence between death of tho testator and the time when the gift 
takes effect, or as it is called, the period of distribution (c) llie Intention of 
tho framers of tho Act, it has been pointed out, was to assimilate the law hero 

to that which exists in England, although tho section with its exception and 

illustration (tii) is not happily expressed (d) 

3 Tho vulo. Tho section states that wbon a legacy Is given to n class 

of persons, tho class Is to be ascertained at the time of distribution Two points 
therefore arise for dolcrmination, (1) what is tho period of distribution 
and (2) whether it is a gift to a class or to specified individnali ‘Tlio rule 

may bo divided into three heads First If there is an Immediate rlB tlio rule 

ln>8 down that only those clilldrcn In exittcnco at tho time of testator’s death 
shall take, although his Intention was obvlousl) dlfforont By way of exception 

flam Lall v fConai Lai, 12 C 
663. 66a 

J r f ttgintart, 4 C 670 
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io IbJ* first head, JI there ate no children o{ K In cjUtcnce nt the teilator'i 
death then the rule of contcnlcncB ceases to operate, and all pubieriuenlJj born 
la acoordanco with the testator's Inlcnllon take (ol The second head of the 
mle may be stated as follows If the gift la In future as for instanco to A 
for Hfe with remainder to B a cblldreD, the rule provides that only thoao children 
of B shall take who come Into existence before A’s death Hero again there Is 
an exception that If there bo no children of B in esse before A’a death, then 
the rule ceases to operate, and sabse<i«cntly born children take (ft/ 
The third head may be stated os fotlows Where there is a gift to A for 
Ufa and after his death to B'a children who attain twenty one then if at A's 
death there are Lblldrcn of D who bass attained twenty one or representatires 
of such oblldren, the rule applies and tho class closes If at A's death there nro 
only infant children of B who Bubse(|uently Attain twentyone then again tho 
class closes, when the first child Attains that age (see lllust tiO > and in nil 
cases the rule la excluded if there la an express intention of tho tsstator to the 
contrary *(c) 


The rule la treated as a rule of conroolenoe by which a person haring a vested 
Interest at a particular date Is entitled to bo paid and those who come into 
existence afterwards arc exoluded In order to permit a distribution at the vested 
date of payment But (t would be more correct to asy that the rule represents 
"the solution arrived at as the result of an endeavour by the court to reconcile 
two apparently ineonsisteot directions— tbe one that tbe whole class of children 
shall take and tho other that tho fund shall be divided at a moment when 
tbe whole class cannot be ascertained (d) 'The principle of tbe rule is thst tbe 
class to take is to be ascertained as soon as possible In order that tbe beneficiaries 
may know what their shares are and that the fund may bo distributed ’ (e) In a 
case where tbe section applies the testator may be considered to have a primary 
and a secondary intention Eis primary loteotion Is that all members of tbe 
class shall take, and his secondary intentioo is that If all cannot take those who 
can shall do so ' (/) In such cases therefore there is no lapso but tbe survivors 
take the whole nevertheless it cannot he dlepnted that the rule when applied 
more or less defeats the intention of tbe testator (ft) In order to apply the 
section one must find a period of distribution fixed or pointed to by tbe testator 
and a class to take at that period whose strength may be augmented by future 
births 


(a) But the bequeit will be void in thii 

COUQllV 

(ft) Not applicable id thii country, tee 
illusi (o) 

(c) Re Chartret (1927) I Cb 466. 
471 

(</) Re Stephens, (1904) I Ch 322 
328 sited IB Re Chartres, (1927) 
1 Cb (474) 

(e) Re Chartres, (1927) I Ch (471) 
(/) ReColemart * Jarrom, 4 CH D 165 
cited in Mangaldas v Trtbhucan 
das, IS B 652 1 lee *Dahshauant 
T Amrlla, 23 C W. N 626 
32 


(«l Re Haney, (1893) I Ch 567 . 
Re Coleman artd Jarrom, 4 Ch D 
165, Re SptlUt id Ch D 614, 
Lee f Pain 4 Hare 201 /50 , 

Fell V BldJolph L R 10 C P 
701 , Dmond V Bosfock, 10 Ch 
358 , Ktnibary v iFaller 10 A C 
187 (lapie by death and alieitaiioa) 
iimilarly in cate of rrroeal on by 
codicil of the thare of • tnembet of 
the clait Re Dunster, (i9J9) I 
Ch 103 

(A) Re CAar/e«, (1927) I Ch (475) 
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4. The effect of a gift to a class. The effect of a gift to a clasj 
has been fully discussed in Ratn Lat v. J^anat Lai (a) where it has been pointed out 
that if the class which is the object of the gift is to be ascertained on the death 
of the testator, no question of remoteness can arise and the section lays down 
that the gift takes effect in favour of such members of the class as are then capable of 
taking (&) If the ascertainment of the class is deferred to a later date, the 
Exception says, that those who become members of the class witbm the extended 
period are admitted; and, subject to any question of remoteness those who are 
thus capable of taking, take. In either case, if any members of the class are 
incapable of taking because born after the date of ascertainment, they are simply 
excluded, and the rest take the whole ; and this is so even if the gift be to 
persons born and to be born (c). In case of an immediate gift, if any member 
of the class die m the testator’s lifetime he is simply excluded, and the rest take 
the whole (rf) or if the gift to one is revoked by codicil (e), or if one Is 
incapacitated from taking because he has attested the will, he is simply exolnded 
and the rest take the whole (/) Because some members of the class are excluded 
from taking (not being in existence at the testator’s death) the gift to the 
whole class does not fail (^) 


It follows that the death of a member of a class before the testator, where it is 
the class which la the immediate object of the gift, baa the effect of exeludiog 
him from all share in the legacy (A), whether such member leaves Issue or Is 
immaterial (0 In such a case therefore the rule laid down id S 109 has no applies 
tioo In case of a postponed gift, however, a member of the class does not lose bis 
Interest by bis death before the testator (y), for the representatives of tboso who 
die before the period of distribution become entitled to tbo share of the deceased 

member (/■), unless the fact of eurvivorsbip of the testator w.ia made a condition to 

the getting of the legacy if) In such a case the gift vests in all the members of 
the class in existeoce at the death of the testator, but so as to open and let io 
children subsequently coming into existence before the period of distribution (ri) 


(а) 

(б) 
(c) 




(») 


UJ 


12 C 663, fold io Khlmjl r Aforarjl 

22 B 535 , Dahhjanl r AmtHa 

23 C \V N 826 

Cellij V<ath T ChunJeT CVafA. 26 
C 378 

Ayion T A^ton, \ Cox 327 ; 
lyhlthnatl r Lord S( John 10 
V«t 152 ; «e alia Afairyib v 
/'eryuiJon, 4 C. 670 : AJo Gtnl 
V. Kormall, 29 B 133, 6 Bom 
L. R 6Jl ; Afenn t. Thomp§on, 
Kar 636 

Do{ T Shtf>eU. 13 Ea.t 526, Ht 
Coleman * Jainm, 4 Ch D 167; 
riUrOii T Richmond, 23 L. J, Ch, 
750 

Sha9 * Afe Afohan 4 Dr & W. 
•431 : He Jeeiton 25 Ch D 162: 
Re 'Duflifer. II9J9) I Ch 103 

fetcljiisB from ptHieipalion } 

Young V Doclet, 2 Dr & S 167, 
F*U t DUJolph. L R 10 C P. 


. .. 

(g) Hal Buhen Chand r, Amalaa Aott 
11 I A 164 6 A 560 fold «a 
Ham La! r Atonal Lai, 12 C. 
663 , 

(A) FiUroy T Hlehmond, 23 L J Cn 

250 . _ 

(0 Re Harvey’s Cstale, (1693) • Ch 

567 ^ , 

(/) Coai^e T Boven, 4 Y. & C (E*) 
244 . Il'oton V ll'oton M Si« 
73. PMUian y PMhsn, 19 Btir 
638 

M Rc fiol,*. (1933) 2 CL 200 
«) Pen r Pen, I Mr R L. 647 : 
Re Mil,,, 61 L. T. 359, II Z» 

;■ 716 7 

(m) flywl.D, 3 Ed 91 till", 

y Melle, I Dio C C. M7 1 «< 
Dee,, Tnnl, ^ CK D 210 1 
Oeeeehele, y '0 H." 44 1 1 

II ofjon y Venel, 23 CIi. D. 436 
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5 Distribution of accruing sharos The accruing •hares arc dirlied 
equally among the sunrlTora on tbo failure of the gift to o member of the 
class In Iho absence of any declared Intenttoo, tTen though tho testator had 
disposed of the subject of tho gift among tho original objects in unequal shares (a). 

6. Period of distribution fb)* In as much os the Exception allows a 
gift to take effect where a legatee comes Into existence between tho death of 
tho testator and tbo time when the gift takes effect, It Is necessary to bare 
a cleat ooUon of what tt meant by tho •xpteatloa 'period of distribution.’ It 
means the period when the gift becomes payable or distrlbutablo or takes effect 
in enjoyment. In case of an immediate gift the period of distribution is the 
date of tbo Instrument taking effeot* therefore, In case of a deed It is tbo date 
when the deed takes effect. In case of a will, the date of tho testator's death. 
In case of a deferred gift the period of distribution Is postponed, eff, where 
there Is a gift to A for life and then to the sons of B, the period of distrl' 
bntlon is the death of A (e), although It is not ncccsssriiy so in every case 

where a life estate intervenes (<f). Tbo payment of an annuity does not affect 

the period of distribution (e). Tho period of distribution again may bo the date 
of happening of some event on which the gift ts conditional, ep, where tho 
limitation over to a eUss after a life loterest is to take effeot not on the death 
but on the bankruptcy of the llfetenant (/). or on bis or her remarriage (y). 
Where a testator gave the residue of bis estate to trustees upon trust to divide 
the esme among his nephews and nieces to be paid to the nephews attalniog 
the age of SI and to the nieces marrying or attaining that age, it was held 
“that the period of dlstribatlon in this suit is tbo date when any nephew or 
niece shall attain majority witbm the provisions of the Succession Act or when 
any niece sbenid many, whichever event should first happen" (h) Such oases 
are referred to In the section by the words "or otherwise ’ A direction that 

legatees are to be paid on a particular member attaining a particular age doss 

not make the interest of tho class contingent upon their attaining that age (0 

7. Ascertainment of the class In case of a gift to children as a class 
(1) Where a bequest to a class, eg, to cbildren as a class, is immediate, those 


(a) Mateyk Ferguiion, 4 C 670, 
673 

($) See S 124 note 6 
(c) Berkeley v. Ssinjurne, 16 Stm 275, 
ei Re Stepheru. (1904) 1 Ch.322; 
©amaSy v Temll, II Eq 363 
(<0 Re Reherti, 19 Ch D 520. 527, 
Knapp t Va»aU, fl895) I Ch 
91, 96 Soorjeemoney't C^se 9 M. 
I A 123, explaioed in the Tagore 
Caie, 9 B L R 377 hst eitiblifhed 
thet there u no objection under 
Hindu law to a gift which ii to 
take effect after a prior life ettaie 
prended it be to a penon capable 
«( taking. Bhupendra v Amarendra, 

43 I A. 12. 43 C 432, 433 
(e) Re Whllejord, (1903) I Ch 889 j 


Celly Nath r Chunder Nalfi, 6 
C 378 

f/) Re Aylam’s Tnuh, 16 Eq 585 
(g) BaMrtdge y Cream, 16 B«av 25; 
Re Dear, 61 L. T 432 H. 20 
P 717.18 

(A) Mattyk V Fergusion, 4 C. 670 ; 
Ke Re Smmell $ E»(afe 13 Cb O 
484, Re Delollle f]9\9) I Ch 
209 , Andrew v Parttnglan, 3 Bio 
C C 401 , but tee 9Je Paul% 
SeUlemenl TttaU, (1920) I Ch. 99, 
107 

(I) Re Lodaig (1916) 2 Ch 26 
(ii W B52 II Ed '‘The rule extendt 
to gifit to grandchildren, iitue brothert, 
nepbewt, coutint" Hawkini 86, 3 
Ed. 
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In ezisteoce at the death ofsibe testator nod those alone are entitled to takefe). 
The rule applies to gifts of income of property (h) and also to powers of 
appointment (c). But some members of the class must be in existence when 
the gift takes effect. The operation of the rule may be excluded by express 
vords (d). 

(2) The testator may indicate the gift to be confined to those children who 
answered to the description at the dale of the instrument, then only those 
children will be entitled (e) j but the court leans in favour of the inclusion of 
those born during the lifetime of the testator (/) As has been obserTcd, 
"whenever there are words used in a will indicative of a class the words must 
be taken to denote the class as it is constituted either at the date of the will 
or at the death of the testator** (g). 

(3) Where however the gift is postponed, children born after the testators 
death and before the period of distribution may be entitled (h) eff, where there 
IS a gift to the children of A when such children attain the age of 21 (0 
It is immaterial whether the gift is vested or contingent The rule against 
perpetuity must not be infringed (k) In which case intestacy results but the 
fund will he divided among those of the children living at the testator’s death 
as have attained the requisite age (/) 

(4) No members born after the period of distribution may claim (ml, erSB 
where the legacy is given to children “born or to be born” (n). 


(5) Where there is a gift of the corpus of property and there are coadltiOB* 
attached to the gift, so that the gift becomea payable or vests in children at different 
times, then those children are excluded who are born after the fund becom*» 
distributable in respect of any one object or member of the class, m after the 
vesting in possession of any of the abares (o). The rule was held not appH* 
cable to bequests of Income (p) but this view iias not been accepted In later 
cases (q). One curious result of the rule Is that a gift to tho children of A 
(ft living person), on their attaining the ege of 25 will be good, ifat the time 


‘DaclJjon V. Dallas, 14 Vei 576; 
Cooenlrt/ y, Cocentri/, 2 Dr. 4c Sm 
470. 

Rc PoViU. (1893) I Ch. 227. 

Paul Y. Campion 8 V« 375. 

SeoK r. LorJ Searhorougfi, I Be«r. 
J54. 

,*» Sh(rer t. DhhoP, 4 Bra. C C. 55 
(/) Preeman/U r Taylor. )5 V«» 363, 
ice Re Tltlghfon't Stilled Ejlale*, 
2 Cb D 7fl3. , , ^ 

Parser Y Toelal, 1 1 H L. C 
143. 164 The isme rule tppiic* 
lo (litt ci iacoae, Re Povell, 
(1893) I Ch 227. 

OfffrtA/em Y Ilttrry, 10 H«fc, 441 
Rlntrete r. Oramharn. 2 Cot 305, 
2 it K 04; v. /fup<«. 

14 Vet. 256 ; Clat\e y Ciaf\<. 
8 Sim 50 

Re Sfertla. (1891) 3 CL 197. 
(Qeftllncii Y Duke of J^irllanJ, 7 


(g) 


(A) 

tn 


(/) 


(m) 


(«) 

(<») 


lv> 


Ch 693 . lec Soudamlney v 
2 C 262 . but lee Ram Lai r. 
Kanal Lai, )2 C 663 _ 

R. c.ppotd 35 a D 350; E. 

(ItOll 3 Ch 197. : 

but lee Peark» v ^CeseUy, 5 A- 
C 714. 7)9 , n r' r 

Andrem v Parllrtglon, 3 
401 , Bei^elev v SsIfAume >0 
Sun 275 . 72* CarJlaert 
20 Er|. 647 : R. r’-'”'";’,.,' ’rt* 

I Cl. 709 : R. P..!' (1920) I Ch 

Cilhm r Bourn.., tl.V.* 23! ( 
... CU.ko . Chrh 8 s.m. 59 
aumon V ‘Doo.U 3 K “ J ■ 
Jit.;™..;., >’• , 

n. •D,loin,. (1919. ( O’ 

H. 37 q.- “• 2»_ 

It. PovM (1«9«) 1 

(1914) ( 322. 3.7. 
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of the Instrument coining into oporntlon a eblld of A has attained that age (a), 
but it will be bad if A has no chitdreD at tho time aged 25 (b) Therefore 
the class Is fixed and tho fund becomes distributable as soon as one member of the 
class has attained tho requisite ago or performed the condition, if none has, the 
gift remains open until the condition la performed (c) 

(6) Where, however, tho testator manifests on intention that the gift should 
bo available to all members of a particular class, effp to all the children a 
man may ever have but fixes a period when tholr shares becomo payable, all tho 
members of tho class will be entitled (d) 

(7) Upon an ordinary limitation by way of remainder to children, eiff, as a 
class e p to A for life aud after his death to the children of B, all who are m ease 
at the time of the death of the testator take vested, and, eonssquently transmissible 
interests immediately upon the testator’s death . and all who come in esse before 
tbo particular estates ond and the limitation takes effect in possession are to be let 
in. and take a vested interest as soon as they come fn esse, and they and tholr 
representatives will take as if they had been tn esse at the testator s death (e) 


8 Application of the above rules. Theobove rules for determining the 
period of time for ascertaining the membera of a class apply only in the absence 
of any express indication by the testator (/) Further, the gift should be to a class 
and not of a specific amount to each member of the class, i e , not to members as 
designated persons In tho latter case only those members of the class are entitled 
who belong to tbo class when tbo iostromcot takes effect (p) Where a gift wes 
made by a testator * to my grandchildren by my said late daughter E W and also 
to my grandson F W M and to bis step brother 0 W M ' , Asfd this was a gift 
to them as personae designtifae and they took vested interests in tbeir shares from 
the testators death Ih) A gift therefore, will not he to a class if tho testator 
intends a certain number of persons to take as individuals (i) Exclusion by name 
of some individuals will not prevent a gift being to a class (^) A number of 
individuals may take as a class even though the gift be to them by name (il;) 
Whore there la an enumeration by the testator of persons to benefited, and that 
enumeration Is erroneous, if the court arrive at the conclusion that a particular 


(a) P'c^en v CiCetheai, |0 Cb D 
264 

(i) Pe Aftnin (1891) 3 Ch 197, 

Undethill sod SltsKia n 82. 

(c) iVadon v Vbuny 18 Ch D 436 
Undeihill and htrahan p 82, Pe 
Emmtti (ifale 13 Ch D 454 

49D ; /?e Btdson’t Trustt, 28 Ch 
D 523, 526 , Knopp v l^esiall, 
(1895) I Ch 91, 95. AnJKv, v 
Fiirfhshn. 3 Bfo C C 401 
(</) Dr^h V CclJtehmUf, |9 Ve» 

566 , V C^Joves 30 Bear 

603 

(«) EiUson V Airty I Vei »vo III, 

Pttfonjl V Khjnhtilel ^ Bom L. 
P 207 P«ptn 3 D 8c 

M Cc G 649, The wle appliea 
oatj where (here ii aa object ta 


exit'ecce when ihe prior g (l ceatei 
to Mist Thew various rules have 
been iummriied natnly from the 
well koowa woikt of Mr Jarman 
& Sir I Williams 

(/) Banker v Lea 3 V & D 1 15, 
9?a Delghlons Settled Estate*, 2 
Ch D 783 

(g) Pogers r Afutch 10 Ch D 25 , 
Batter V Love 10 Sim 317 
(A) Adm Qenl v Afonei/ 15 M 445 
459 

(0 Orford Orjatd. (1903, II R 121, 
Pt WAh'on (1924) t Ch 122 
(J) Dlinond V Doiloek 10 Ch 358 , 
Mile* H'llsan, (1903) I Ch 139 
(0 Pe SlansfieU 15 Ch D 54 , Pe 
Jat\*of* 25 a D 162. 
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13. Application of the rule to Hindus ‘—O/ii /aw The Tagore case (a) 
reaogoised and laid down what was believed to be the rule under Hindu law 
that a gift by will to a person unborn at the time of the testators death 
was void. When the Hindu Wills Act (XXI of 1870) was passed and came into 
operation the law had been settled in this way. Then the question arose whether 
the rule was changed by the Hindu Wills Act, S 2 of whicb among other sections 
of the Indian Sucoession Act of 1865 extended to the wills of Hindus made on 
or after the brat of September 1870 this and the following three sections of the 
Succession Act. But it was held that the Legislature did not intend to alter 
the law and that “the operation of the applied sections was controlled,' for 
the extension to the Hindus of a large number of sections and parts of the Succession 
Act of 1865, an Act in its origin passed for persons other than Hindus, would bo 
attended with some most unexpected and unde»ired results (b) Accordingly 
the law as regards the capacity of a legatee to take remained the same as it 
stood before the passing of Hindu Wills Act. Any legatee, bom after the death 
of the testator where the parties were governed by Hindu law, was debarred 
from claiming the legacy (c) 

In such casBB it has now been held and since followed in other cases that those 
born after the testators death are atmply excluded and the other members of 
the eUsa take the whole legacy, unless the testator intended that the gift should 
go to the whole class or none at all (d) The rule m LeoKe v Eobinson («} 
is not applicable to Hmdas Therefore when a gift to some members of the 
class fall the whole gift will not fall(/) In iTAimji v Morarjt (g) it was held 
on construction of the will that the testator bad no secondary inteotioa of 
benefiting any particular member of the class to wbiob the gift was made and 
therefore on the primary intention of benefiting the whole class failing, because 
some members of the class were born after the testator’s death, the gift to tbs 
whole class failed (/!)< 

New law The law as laid down above has been materially changed by the 
Hindu Disposiiion of P*cp*-Tty Act tXV of 'Hhich waa passed vnth the avowed 

object of removing certain existing disabilities In respect of the power of disposition 
of property by Hindus Th- rule laid down In the Tagore case (i) requiring the donco 
to be a person in existence has been abrogated in some Instances 


(o) 4 B. L R (O C ) 103 on «pp 
9 B I- 377 I A Sop Vol. 47 
ffc) ^hngatton}ori r Sonamonl 6 C, 637 . 
Cfl//y Naih T CbanJer Nath. 0 C 
376 , Rom La/ T Konal La!, 12 C. 

/c) Jactiial r /CeJ/Sof, 15 B. 326, on 
• pp, 16 B 492, TriihacanJas v 
CantaJa$ 18 B 7, AJs CenI r 
Karmotl 29 B 133. 6 Born L. R 
691 . Kriihnmonl r NartnJra 16 
C. 3^3 (P O , lee .ffon/amma v 
P,aJmaJ>aihtt/ya, 12 M. 393 
f/l Ral Diihen ChanJ r AtmaiJa Koer, 

11 I A 164 6 A 56'. 572 lf«h 
loerviTOf), Ran Lat r Kanat La! 

12 C. 663. CotJhanJat t DjI Ren 
CWc«f, 26 B 449, 3 Boo L. R 


657 For futlher diicuiiion ®f 
topic tee S 115 Dole 

(O 2 Met 36) 

(/) Ram La! r Kenal La! 12 C. 663, 
D/toLa'arinir Pearij La! 24 C. 646, 
Ronganadho r Bhoghitaih! 29 M 
412. C?en/ r ramoU. 29 B 
13), Bhageiatl r Kali Charon 32 
C 972 effJ on .pp 33 C 469 . RaJha 
Pn$aJr RanImonI, 33 C. 183 (»« 
e»i« d tcaited) on epp 20 C. L. J. 
343 P C 

{*) 22B 5)3, A'fhAftonoJA V rllmarem 

15 1)543 

(A) See CharUl Charan r SrJhetvaH, 15 
I A 149 I6C7I 

U) 9 D L R 377 
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14 Exception. Tbo Exception slates that where poiaesslon of a gift to 
a dais is postponeJ hr a prior gift of a limited interfst, the dais is sot determined 
on the death of tho teitator but la nugmonted by all those who may come Into 
existence between the testator's death and the termination of tbo prior Interest, 
and in case of death of anjr member of tlio class hts rcpresentatirci will be entitled 
to succeed In other words, the period of distribution Is postponed till the 
termination of the prior Interest (o). lo such cases 'tho children, if any. llricg 
at the death of tbo testator take an Immediately Tested interest in their shares 
subject to tbo diminution of those sbates (( e, to their being dirested pro tanto), 
as the number of objects Is augmented by futnro births, during the life of the 
tenant for life (the holder of the prior estate) . and, consetjuently, on dc'itb of any 
children during the Ilfo of tho tenant for life, their shares (if their interest therein 
is transmissible) derolve to their represeotatiTCs (h) The property will go to 
the represcntatlTCs of a deceased member of tho class where the property is 
vested In that member (e), but not wbero tho interest Is not vested In that 
member (d). 


CHAPTER VII. 

OF VOID DEQUESTS 

112 (S 99) Where a bequest is mado to a peison 
Bequest to person by a particular description, and there is no 
*’’1 tiM** whV i8*ifot existooco at the testator’s death 

fn »iiteoce%t tes* ivho answers the description, the bequest 
tator’s death jS yoid 

Exception — If property is bequeathed to a person des- 
cribed as standing in a particular degree of kindred to a 
specified individual, but his possession of it is deferred until 
a time later than the death of the testator, by reason of a prior 
bequest or otherwise ; and if a person answering the descrip- 
tion 13 alive at the death, of the testator, or comes into exis- 
tence between that event and such later time, the property 
shall, at such later time, go to that peison, or, if he is dead, 
to his representatives. 


Itlusti attons 

(t) A bequeaths 1,000 rupees to the eldest son of B At the death of the 
testator B has no ion The bequest is Toid 


(a) HoUanJv IVooJ, II Eq 91 
(i) Qenl T CiUpIn, I Bfo C 

C 386 , Mld<3l«lon V Matitngtf, 
5 Ve» 136 , H'ahon y lyalton, 
II Sim 73. PallUon r Patllion 
19 Be.y 638 J 1642 7 Ed 

The nile appliei not only in eiie 
oi remtindeti but slia |a cate of 
33 


exeeutoty gift, BolJoln v Rogers, 
3D M & G 649, Aylnint 
Trusts, 16 Eq 585, 590 j 1644 

(c) Radha Prosad r Rarilment , 15 C. 

W N 113 

(d) SilniCtisa Y. Dandoyudapant 12 M. 
411 
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(») A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
son of C At the death of the testator, O had no son Afterwards, during the life 
of B, a son is born to C Upon B’s death the legac 7 goes to C’s son 


(ill) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
son of 0 At the death of the testator, C has no son Afterwards, durieg the life 
of B, a eon, named D, is born to C D dies, then B dies The legacy goes to the 
representative of D 

(if) A bequeaths bis estate of Green Acre to B for life and at bis decease, to 
the eldest son of 0. Up to the death of B, C has had no son The bequest to Cs 
eldest son is void 

(v) A bequeaths 1,000 rupees to the eldest son of 0 , to be paid to him after 
tbo death of B At the death of the testator C has no son but a son is after 

wards born to him during the life of B and is alive at B’s death Cs son n 

entitled to tlio 1,000 rupees 

Tho section* The section applies to the wills of Hindus, etc, The section 
Is distinguished from S 105 by the fact that the latter deals with the case of a 
legatee actually in existence at the date of will who, however, dies before the 
testator when, according to that section, the legacy will lapse. This section, on 
tbo other hand, contemplates a case where tbe legatee is not in oxisteaee 
and does not como into existeneo before tbo testator's death Hence such a 
legatee can bo referred to only by description and not by name Thu 

section dlftors from 8 111 by tbe fact that this section deals with a bequest 

mado to a parson, tbo other with a bequest made "to a described class of 
persons" Turthor this chapter deals with rules of Jaw and not of construe* 
tlon like the previous chapter A rule of law is ’Inflexible", i e, operates 
Invariably, and, so to speak, automatically whenever the limitations are such as 
to call for its application (a), in other words, it is lodependcnt of the wishes of the 
testator. 

This section docs not prohibit tbe making of a gift to an unborn person but 
says thnt such a gift can take effect only if tbo person described como into existence 
before the legacy Is pa> able or takes effeot In possession (b) Turtber restrictions 
have been imposed on a gift of this kind by tbe next two sections Tbo Ezieption 
to tbo section states tbnt where a gift to a person described as standieg In a parti 
cular degree of kindred to a spcclbcd individual is deferred by reason of n prior 
bequest (c) or otherwise (d), is by reason ofcooditions Imposed by tbo testator, 
such a gift will take effect if any person answering tho description como into 

existeneo between the death of tbe testator and tho time to which tho possesiloo 

of the gift is deferred 

Application of the section to Hindu Law. The princlpls of Hindu Jaw 
requires that * a person capable of takU 

fa) I'en CfulUn v foTVill, 1697 A 
C. 6S5, 6-2 

it'rtT;" . sLif. 


u will must be such a person as couU 


Bsb L. R, 1099 

iDutli II. Ill, ir 
liluiL T 



S. 113] TDE INDUS SDCOrSSIOV ACT. 259 

take a gift infer titoe and thcroforo mutt either la fact or in contemplation of law be 
in exiitenee at tbo death of the testator * (o) 

Where a tealator after glTlng life estates in aucoesilon to his wife and two 
daughters directed * that after the death of mj daughters my grandson or grandsons 
whocTer among them may be allro shall possess my properties for enjoyment 
during bis or tbelr lifetime and 'after the death of my grandson all m/ properties 
will go to my fathers family"i that is to brother and nephew, and at the timo of 
his death be bad a grandson llring held it was a valid bequest for life lo favour 
of the grandson with remainder Id favour of brother and nephew and It was not 
affected by the rules against remoteness or perpetuity (b) 

The principle of Hindu law mentioned above is not Infringed by tbo rule laid 
down in the section itself but the exception contemplates a power of disposition 
not allowed by Hindu law Accordingly It has been held that the exception as 
well as the two following sections are inoperative so far as Hindu wills are concerned 
though made applicable to them by Scbedulo ill (c) 

This conflict between the principle of Hindu law and the rnto laid down la the 
Exceptloa has now been removed by the Hindu Disposition of Property Act (XV 
of 1916 which does not apply to kfadrat) ao that under that Act a Hindu Is 
empowered to make a gift la favour of an unborn person and the gift will be good 
If such a person were to come Into existence when the gift takes effeat 

Kindred On the meaning of the word see Dines v Biroj (d) This ease Is 
authority for the proposition that a gift In favour of a womao to bo married by 
the testator 8 son or aoy other individual who was lo existence at the time of tbo 
testator a death la valid 

113. ( S. 100 ) Where a bequest is made to a 
Bequest to perioi n )t ID oiistence at the time of the 

not inexistence at teatitoi ’s death, siibject to a prior bequest 
]ect^*oVtl□^b qu“il contained IQ the mil, the iater bequest shall 
be void, unless it <*omprise3 the whole of the 
rem lining interest of the testator in the thing bequeathed. 


Jllusti ationa 

(0 Property Is bequeathed to A for bis life and after his death to his eldest 
Bon for life and after the death of the latter to bis eldest son At the time of the 
testators death A has do son Here the bequest to A a eldest son is a bequest to a 


(c) 

(i) 

(c) 


Tagore C«ie 9 B L. R 377 but 
lee Najatehand v Ralanmala 15 
C. W N 66 ^elhlrajitla v 
^Cjkunifia 23 M 363 !5 M L 

I 299 , Dints V Blral 39 C 87 . 
15 C W N 945 
Da^shayenl v Amtlla 23 C W 
N 626 But *ee Nlsat All v 
hfuhammad All 1 19 1 C 337 
Alangamonjorl v iSonarnonf 8 C 
637 Ran Lol v Kanal Lai 12 
C 663, 669 , Rat Cband v 


Asmalda 111 A 164 6 A 560 
tee Dines v 14 C L. J 

20 15 C W N 945 Cally Nath 
V Chunder Nalh 8 C 378 
(J) 14 C L I 20 15 C W N 
945 Nafat r Ralanmala 13 C 
L J 85 15 C W N 66. 

Ramdulart v Bshrseshaiar 69 I C. 
876 at lo the geaeral piioeiplet 
goveniifig a g it lo ihe wife of • 
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(ti) A bequeaths 1,00D rupees to B for life, and after his death to the eldest 
sou of C At the death of the teatator^C had no sod Afterivards, duriog the life 
of B, a son is born to 0 Upon B*a death the legacy goes to C’s son 

(»st) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
son of 0 At the death of the testator, C has no son Afterwards during the life 
of Bf a son, named D, is born to 0 P dies, then B dies The legacy goes to the 
representative of D 

(»t>) A bequeaths his estate of Green Acre to B for life, and at his decease, to 
the eldest son of 0. Up to the death of B, C has had no son The bequest to Os 
eldest son is void 

(v) A bequeaths 1,0Q0 rupees to the eldest son of 0, to be paid to him after 
the death of B At the death of the testator C has no son but a son le after 
wards born to him during the life of B and is alive at Bs death Cs son le 
entitled to the 1 000 rupees 

The section. The section applies to the wills of Hindus, c/c, The section 
is distinguished from S 105 by the fact that the latter deals with the case of a 
legatee actually in existence at the dale of will who, however, dies before the 
testator when, according to that section, the legacy will lapse This section, on 
the other band, contemplates a case where the legatee is act in existence 
and does not come into existence before the testators death Heoce such a 
legatee can be referred to only by description and not by aame This 
section dlfTers from S lU by the fact that this section deals with a bequest 
made to a person, the other with a bequest made “to a described class of 
persons’' Further this chapter deals with rules of law and not of construe* 
tion like the previous chapter A rule of law is ‘ Inflexible", » e, operates 
invariably, and, so to speak, automatically whenever the limitations are such as 
to call for its application (a), in other words, it is lodependont of the wishes of the 
testator. 

This section does not prohibit the making of a gift to an unborn person but 
says that such a gift can take effect only If the person described come Into existence 
before the legacy la paj able or takes effeol In possession (b) rurlher restrictions 
have been imposed on a gift of this kind by the next two sections The Exception 
to the section states that where a gift to a person deaottbed as standiog la a parti 
cular degree of kindred to o specified individual js deferred by reason of a prior 
bequest ic) or otberiviso ((/), le by reason ofcocditions Imposed by the testator, 
such a gift will take effect If any person answering the description come into 
exlstenco between the death of the testator and the time to which the possesiloo 
of the gift Is deferred. 

Application of the section to Hindu Law The principle of Hindu law 
reoulres that ‘ a person capable of taking under a wili must bo such o person as could 


Ven Crvtien r Farc<ll, I£97 A 
C 65s, 672. 

(I) yllenfamonjeil v Sone’nonf, fl C. 
157, 637 , *« Pulliat e Sowhjl, 
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take a gift inter viroa and therefore must either In fact or in contemplation of law be 
in existence at the death of the testator” (o). 

Where a testator after giving life estates in suooesslon to bis wife and two 
daughters direoted “that after the death of m; daughters my grandson or grandsons 
whoever among them may be alive shall possess my properties” for enjoyment 
during his or their lifetime and "aUei the death of my grandson all my properties 
will go to my father’s family”, that is, to brother and nephew, and at the time of 
his death he had a grandson living, held. It was a valid bequest for life in favour 
of the grandson with remainder In favour of brother and nephew and it was not 
affected by the rules against remoteness or perpetuity (h). 

The principle of Hindn law mentioned above is not Infringed by the rule laid 
down in the section itself, bat the exoeptlon contemplates a power of disposition 
not allowed by Hindu law. Accordingly it has been held that the exception as 
well as the two following sections are Inoperative so far as Hindu wills are concerned 
though made applicable to them by Schedule III (el. 

This oonfliot between the principle of Hindu law and the rule laid down In the 
Exception has oow bean removed by the Hindu Disposition of Property Act (XV 
of 1916 which does not apply to Madras) so that under that Act a Hindu Is 
empowered to make a gift la favour of an naborn person and the gift will be good 
If such a person were to come Into existence when the gift takes effect. 

Kindred On the meaning of the word see Dinet v Biraj (d). This case Is 
authority for the proposition that a gift in favour of a woman to be married by 
the testator’s son or any other individual, who was in existence at the time of the 
testator's death, is valid. 

113. ( S. 100). Where a bequest is made to a 

« ,, person n>t in existence at the time of the 

Bequest to perioi .•aa * . 

not m existence at testatci s death, subject to a prior bequest 
testator’s de4th sub- contained in the trill, the later bequest shall 
0 pr or equeat bs void, unlcss it comprisos the irhole of the 
rom lining interest of the testator in the thing bequeathed. 

/((usfiaftons. 

(•) Property Is bequeathed to A for bis life, aud after nis death to his eldest 
Bon for life, and after the death of the latter to his eldest bod. At tbe time of the 
testator’s death, A has no son Here tbe bequest to A’s eldest son is a bequest to a 

(a) Tasore Cs»e. 9 B L. R 377. but AjmaiJa II L A. 164 6 A. 560: 

ICC Najatchend r Ralanmala, 15 see Dlntt r 14 C. L. J 

C W. N 66; Ycfkhajulu *. 20, 15 C \V N 945 ; Cdlj Nalh 

Si^jk^ntha 23 M 365 , 15 M L. v ChanJcr Nelh. 8 C 378 

J 299; Dlnu ». Blra), 39 C 87; (<0 14 C L J 20, 15 C W. N 

15 C. W. N 945; 945 . AVar r Ralanmala. 13 C. 

(i) »• Amf'a. 23 C W. L J 65 ; 15 C W. N 66 ; 

N 826. But »fe AJjai AU V j >. Remdulari r Bj*i9tih»ar, 69 I C. 
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person not m nxistenoe at the testator’s death. It is not a bequest of the wbola 
interest that remains to the testator. The bequest to A's eldest son for bis life 
is void 


fit) A fund is bequea thed to A for hie life, and after bis death to his daughters 
A survives the testator. A has daughters some of whom were not m existeaoe at 
the testator's death The bequest to A’e daughters comprises the whole interest 
that remains to the testator in the thing bequeathed The bequest to A's daughters 
is valid. 


(lit) A fund IS bequeathed to A for hts life, and after his death to bis 

daughters, with a direction* that, if any of them marries under the age of eighteen, 

her portion shall be settled so that it may belong to herself for hfe and may 
he divisible among her children after her death. A has no daughters living at 
the time of the testator’s death, but has daughters born afterwards who survive 
him Here the direction for a settlement bas the effect m the case of each 
daughter who marries under eighteen of substituting for the absolute bequest 
to her a bequest to her merely for her life , that is to say, a bequest to a person 
not in existence at the tuna of the testator's death of something which i* 
less than the whole interest that remains to the testator m the thing bequeathed 
The direction to settle the fund is void 

(tv), A bequeaths a sum of money to S for life, and directs that upon the 
death of B the fund shall be settled upon bis daughters, so that the portion 
of each daughter may belong to borscif for life, and may bo divided among 
her children after her death B bas no daughter living at the time of the 

testator’s death. In this case the only bequest to the daughters of B is contained 

In the direction to settle the fund, and this direction amounts to a bequest to 
persons not yet born of a life interest In the fund, that la to say, of BomethioB 
which is less than the whole interest that remains to the testator in the tliinB 
bequeathed. The direction to settle tbe fund upon the daughters of B is void 


The section The section applies to the wills of Hindus, etc Cf. S 13 
Transfer of Property Act. The bccUod baa no application to wills made before the 

Hindu Wills Act (o). Law does not like tbe tying up of property for an mdefinlto 

period of time so as to render U lualleoable. “From tho earliest times the 
courts have always leant against any device to render an estate Inalienable 
It is the policy of law always to make estates alicnablo and it Is Immaterial by 
what device It U attempted to prevoot an owner from oxeroisiag the right of 
ownersblp” (b). It has now beoomo tbe settled rule that, “an estate for life may 
bo limited to an unborn Issue, provided tb® devisor does not go further and 
give an estate In succession to tho children ot such unhorn Issuo" (c) As has 
been laid down In Whitby v, Alitchett (d|. “you cannot have a possibility up>n a 
possibility; or to state tho rule In a more common form, that you cannot 
have a limitation for tho Ufa of an unborn person, with a llmltsllon after bis 
death to bi« unborn children to take as purcbaiers *’ /n J/onpprnnp v Venny (f) 


(0) 'DePihayanl v ytmrlla 23 C. W. 
N fc26. 53 I C 719 

(1) rit Pitry ti “Datp. 31 Ch U 
130 
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U bas been stateJ, “Then the tute of la«r forbids tbo raising of kuccessive 
estates br pur'^base to unborn children, that is, to the unborn cnlld of an unborn 
child With this rule I have novor meant to interfere, far it is too sroll settled 
to be broken in upon" This rule Is varlousljr described as the rule in Whitby 
V ililchell, or the rule against doqble possibility, or the rule against remoteness 

DtfTorenco between the English rule and the Indian rule. Under 
the English rule “property may he given by will or secured by a settlement, 
to an unborn person for life or to several nnborn persons successively for life, 
with remainders over, provided the vesting of tbo remainder^, or the ascertainment 
of those who are to take In remainder, be not postponed till after tho death 
of such unbora person or parsons”. Therefore property cannot bo given to A 
and then to his unborn son and then to bla unborn grandson, but It can be given 
to A, then to his unborn son and then to the unborn son of B or to another 
person In exiatenoo, provided the remainder take clTcet within the period allowed 
by the rule against perpetuity (u). 


The rule laid down In the section Is much stricter, in as much as it says 
that a gift to an unborn person must embrace tbe whole of the testator’s remaming 
lotereat, In other words, there can be no limitation after a gift to an unborn 
person, where tbe gift to tbe unborn person Is subject to a prior bequest contained 
In tbe Will This section Is to be read along with S 112 Exception and, in 
fact, it forms a qualiSoation to tbe Exception A gift to a person unborn at 
tbe time of tho testator’s death as contemplated by 8 112 Exception Is valid 
oaly when it Is a gift not of a limited interest but of tbe whole remaioiug 
Interest of the testator It should be noted, however, that the words ‘or otherwise’ 
occurring In that Exception have been left out Therefore in a case as contemplated 
by illust (V) to S 112, this section, if strictly construed does not apply. 
Further, the section deals with gifts of limited iotercsts (In favour of 
unborn persons) which are to be distlugulshed from gifts with limitations or 
restrictions on enjoyment as contemplated by S 138 In English law the 
cy pr^s doctrine saves certain limitations wbloh would have been void for 
lofringment of this rule, s g. In case of limitations to successive numbers of 
unborn persons and their respective issue, the court will construe the gifts as 
creating an estate tail (6), if the testator’s intention be not frustrated 
thereby (c) But this being a rule of law is independent of the intention of the 
testator, accordingly such construotioo as above cannot be put upon a similar 
gift in this country. 


By tho Law of Property Act (12 & 13 Qeo V c 13, S 18) an estate can 
now be given to an unborn person for life aud then to big child or other issue, 
». e , the rule in TVhitby r ilitcheU (tf) has been abolished, provided the gift 
does not Infringe the rule against perpetuiiies 


ffampten v Holman, 5 Ch D 
104, Walnrighl v JUilUr (1897) 
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Application of the rules to the wills of Hindus, etc Thia«colion 
18 made applicable to Hindu 'wUle (see Schedule HI) but has been held to b5 
inoperative beoause of the rule of Hindu law prohibiting bequests m favour 
of persona not in existence (a) For an anologous provision, see Transfer of 
Property Act, S. 13 A gift by will to be valid under Hindu law must be upon 
an event which is to happen if at all, immediately on the close of a life 1 b 
being, to a person m existence and capable of taking under the testator’s 
death (6) The section is not affected by the Hindu Disposition of Property Act 
(V of 1916} The section applies to Parais (c) 

114.(101), No bequest is v<alid whereby the vetting 
of the tiling bequeathed may be delayed 
beyond the lifetime of one or more persons 
living at the testator’b death and the minority 
of some person who shall be in existence at the expiration 
of that period, and to whom, if he attains full age, the thing 
bequeathed is to belong. 

JllusUations, 

(f) A fund IS bequeathed to A for his life and after his death to B for hu 
life; and after B's death to such of the eons of fi as shall first attain the sge 
of 25 A and B survive the testator Here the son of B who shall first attain 
the age of 25 may be a son born after the death of the testator , such son 
may not attain 25 until more that 18 years have elapsed from the death of 
the longer liver of A and B, and the vesting of the fund may thus bo delayed 
beyond the lifetime of A and B and the minority of the sons of B The bequest 
after B's death is void 

(ii) A fund IS bequeathed to A for his life, and after bis death to B for 
his life, and after Bs death to euch of B s sons as eball Brat attain the age of 
25 B dies in the lifetime of the testator, leaving one or more sons In fhis 
Case tbo sons of B are persons living at the time of the test’itora decease, and 
the time when either of them will attain 25 necessarily falls within hU own 
ilfetime. The bequest is valid. 

(tiO A fund IS bequeathed to A for his life, and after bis death to D for his 
life, with a direction that after B’s death it shall bo divided amongst such of B a 
children as shall attain tbo age of IS, but tbat. if no child of B shall attain that 
age the fund shall go to 0. Here the time for the division of the fund must arrive 
at the latest at the expiration of fS years from the death of B a person llvioc 
the testator’s decease Ail the bequests aro valid 

(it) A fund is bequeathed to Irustees for the benefit of the testator's daughters 
with a direction that, If any of them marry under age her share of the fund •hail 
be seltled ao as to devolve after her death upon such of her children as »hTll attsin 

/a) S^e Bcte U»* irttioo ; lee /?«/« 
v Raja SutannI 31 M 
321 

l Ren Lei v 5 «/ 5. /ot InJla 8 
I, A 7 C. 3>1; Krtitenmontif 


V ^^ertnJre 16 C 333: TJf' 
Afotlcelhe r 

Tar<}l(ttiUr », ^ i 

(t) Puttl^al r S«ro*'ll 45 M t- j 
7f!0. 76 1 C. 995 
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the age of 18 Any daughter of the testator to whom the direction applies must 
be In eiiitence at his decease, and any portion of the fund which may eventually 
be settled as directed must vest not later than 18 years from the death of the 
daughters whose share it was All these provisions arc valid. 

1 The section The section applies to the wills of Hindus, etc Cf S 14 
Transfer of Property Act The aectlon lays down the well known rule ogainst 
perpetuity Its object Is, like that of the rule laid down in the preceding section, 
to restrain the creation of future condittonal interests and thereby ‘to prevent tbo 
mischief that would ariso to the public from estates remaining for ever or for a 
long time Inalienable or unasccrtainable from one hand to another*' (a) • 'property 
consists In a man's use, enjoyment and disposal, according to tbo laws of the 
commuDity, of his acquisition in the external tbioga around him’ {b). Perpetuity 
is contrary to the scope and intention of Hindu law (c) 

2 Origin of the rule< The rule of remoteacss, or the tulo against double 
possibility as It was called, which has been dealt with in the last section, was 
directed against contingent remainders in favour of successive generations of unborn 
persons. This rule did not go far enough, p&rtiouiarly when the Statute of Uses 
tendered executory limitations poisiblo (<f). So, further restrictions were imposed 
on attempts to create future estates fettering the right of alienation of property for 
an indefinite period The Cbaocellors a fter a senes of decisions ultimately establish* 
ed the rule that property could not bo tied up longer than a life or lives in being 
and 21 years after The theory underlying the rules laid down in this section and 
in the last one is the same, namely, that property shall bo alienable, though it may 
be made Inalienable to a certain extent ms peculiar way (e) 'The rule is founded 
upon considerations of public policy to prevent the mischief of rendering property 
Inalienable unless for objects which are useful or beneficial to the community ’ (/} 

3. Various meanings of the term* The natural and original meaning 
of a "perpetuity" is an inalienable and indestructible interest It has been used 
la eoanectlon with a series of estates In which successive heirs take estates for 
lives (p) or to denote certain trusts where no Individual gets any benefit, eg, to 
keep a tomb (not forming part of a church) in repair (h) But in the modern sense 
of the term, in which it is used in this section, it denotes an interest which will 
not vest till a remote period It therefore deals with interests to arise in the 
future and invalidates such as are not to vest within the period allowed by the 
rule (0 


(a) Slanhg v. Leigh, 2 P W 686 , 
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4 The English rule It has been thus stated (a) “Property cannot be tied 
up longer than for a life In being and twenty one years after This is called the 
rule against Ferpetutiea The term of 21 years may he slightly prolonged by the 
period of gestation where gestation actually exists The period of gestation may 
be added at both ends of the term of 21 years mentioned in the rule (6) By a 
process of legal refinement it has however been recently laid down that for the 
purpose of ascertaining the period of distribution of fund, the words born and 
living at the time of my decease do not include a child tn uiero but that for the 
purpose of ascertaining who is to participate in the gift they do include such a 
child, since it is for its benefit to be included' (c) Under the English law the 
vesting of an interest cannot he delayed beyond a fixed period of time 

5 When time begins to run Time begins to run from the data the 
instrument takes effect As a will takes effect on the death of the testator, any 
gift made by it is void for remoteness If it does not necessarily take effect within 
21 years from the termination of a life then lu being (d) In case of a deed time 
begins to run from the date thereof (a) 

6 Application of the rule An estate to take effect in future must vest, 
If at all, within the limits laid down by this rule It is not sufficient that it may vest 
within that period (/) Where the interest of the donee is not likely to vest or I* 
not ascertainable within the period allowed by this rule, it is void (g) Thus iho 
rule is infringed when an estate is given to those of a woman’s children who 
reach 25, though the woman be past childbearing (h) It oppllcs to Immovable 
property (»), to personal property (y) to executory devises (^:), to contingent 
remainders fl), to equitable interests (m) to a gi/t of profit where tbe estate sleo 
passes (nl to directions for accumulation without disposition of the corpus (o), 
to endowments for children under cloak of chanty (p) Atempts by Hindu testators 


(o) Re RiJley 1 1 Ch D 645 lec 
Re Aih/arth. 11905) 1 Ch 535 
542 

a) mar V Gllbey, 1907 A C 139 
149 

(c) mar V Cllbey. 1907 A C 139 
151 

(d) Hale V Hale 3 Ch D 643 . 
SouJaminey v /ogesh 2 C 262. 
263 , Dungannon v Smilh 1 2 Cl 
i< F 546 574 , Calllln v 

II H*ie 372, Re Daatan 39 Ch 
D 155, Gee r Liddell, 2 Eq 
341 

(el Cadell t Palmer 1 Cl & F 372 
( /) Duntanon r Smith 12 Cl & F 
546 6C0 613 See A^ar j^ll r 
Sfuhamtnad yill 119 I C 337 
If) Curiii Lukin 5 B<4v 147, 154, 
156 , SacUl Bni Ld v Delhelt, 
M50») 2 Ch 523 ^ 

(A) Re Sirrr’ck » Truth I Eq 551 , 
Good tf y Johruon 18 Ch D 
j Re Dalton 39 Cl D 155 , 
Smilh * Smith 5 Ch 342 

/inandfoo » Adm Gtnl^ 20 0 

45^ 460 1 * Rutlemil, 20 


B 511 , 

(/) Jet y Jludley I Cox 324 , Cojgart 
r gJi is M 424 416, 

(ee alfo catet cited sboi'e 
Dunganen v Smith 12 Cl ^ b 
546 563 Haneoek » lyalton 

1902 AC 14 17. Loiblnalh 

V CAlmonlf 30 B 477, 490 

(l) Re Athjorth (I90o) 1 Ch 535 

ihe applicBlion ol the dotloiiov lo 
legal coolingenl lemaiodeit ha* 
Cdliciied — 

(m) Dunganon y Smith 12 Cl A r 

(n) Sookhmay v Sitoneharrl 11^ 

Remethoar y Leehml n 

Anandtao v Jidm Gent , 20 U 
450 ^ , 

(o) Knmor yltlma v Kumar 2 D 

R O C 11 LrUhnaramant y 
Ananda 4 D L. R O C 231 I 
Ihomelho v Radhika 14 B 

o c 175 Kamhl y Aihuh*'' 

15 I A 159 16 C 103 

(p) Chandramonny y Sfatllai 5 ^ ^ 

R 4 76} Kamlnl 
C 103 


Aihufeth 16 



S. It4] Tllh INDIAN sncOtSSION ACT. 265 

to rcatriet the right o/alioaatiOQ by preacribiog the course of descent, the object 
being to create a perpetuity as regards the estate, are void {see paras 10 and 11). 

7. Where the rule does not apply It does not apply to a contract 
unless it creates a hmUatlon of properly (a), to covenants binding lands (b), to 
vested Interests like vested remainders or reversions (e), to limitations arising after 
determination of an estate tail (dl* to provisions for payments of debts or in- 
cumbrances (e), to a gift over from one ebarity to another (/), to a gift to an indivi- 
dual followed by an executory gift over in favour of a chanty or vice teraa Iff), to 
rights of reentry (h), to wills of Hindus made prior to the passing of the Hindu Wills 
Act (0 Where a testator devised property is trust for maintenance and support 
of his family and directed two distinct periods during each of which bo wished the 
trust to be in force, one legal and other not. held, the trust would take effect during 
the period which was legal (j) The rule applies where vesting Is postponed and not 
where the gift Is immediate 

8> Termination of Interest* Although an interest is bad, If it does not 
vest within the limits laid down in this rule. It need not necessarily terminate 
within the same limits "The remoteness against which the rule for prevention 
of perpetuities Is directed Is remoteness in the commencement, or first taking 
effect of limitations, and not In the cesser or detertnination of them An cstaio 
that is to arlio wUhia the prescribed period, may bo so limited as to determine 
On tbe bappoolng of any event, however remote, as, for example, the indoGoito 
failure of Issue of a person" (A.) Property may be given under English law 
to an unborn person for life or to several unborn persons succesaivoly for lives 
with rccaaladers over, provided that suob remainders be indcfcaslbly vested in 
persons ascertained or necessarily ascertainable within tbe period allowed by this 
rule (/), but a limitation la favour of tbe survivor of a number of persons all unborn 
is bad (m). A gift over that infringes tbe rule sgainst perpetuity is void <n] 

9* How to determine Infringement of tho rule In order to 
determine whether B particular gift in a wH) infringes the law against perpetuities. 
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the law 18 not to bo imported mto the consideration of the matrument (o) but 
the instrument is to be construed without reference to the rule respecting 
remoteness, that is, in tho first instanco for the sole purpose of ascertaining the 
testator a meaning The construction Is not to be varied jn order to avoid the 
effect of the rule (6) 

In applying this rule the court must look not at events which have actually 
happened, but at the events which might have happened If the linntatioDS are 
such that events might have so turned out that the rules as to remoteness would 
have been Infringed then the limitations fail although m the events which actually 
did happen the legal period was not exceeded In other words possible and 
not actual events arej{to be considered (c) iigaio, in applying the rule a 
distinction has to bo drawn between the vesting of tho interest and the postponing 
of possession or enjoyment (d) The latte- may have the effect of preventing 
the vesting of the estate in the legatee, in which case the gift will bo void («) 
or it may not have that effect when only the direction will be void {/} 

Where there is a clause in a will which is obnoxious to the rule against 
perpetuities, the limitations contained m it and all other limitations dependent 
upon It will bo bad and must faili hut they are none the less parts of tho testators 
will and are to bo resorted to as part of the context for all purposes of construction 
aa If DO such rule has been established (g) The rule sgaiost porpotuitlca 
therefore, "la not a rule of construction, not a test more or Ig« 9 arttficiah to dctermlno 
iotentioQ but an absolute tnflcxtble rule of law one of tho icgscios of the Middle 
Ages, the object of which is to defeat lolen ton (/t) 

10 English and Indian law compared It has been stated that tho 
English law lays down a fixed period within which all estates are to vest that 
period being tho llfotimo of one or more persons and a further term of 31 yc^rs 
a torm m gross and counted irrespective of the infancy of any person interested 
in tho property , whereas the section lays down that after tho lifetimo of an 
existing person or tho lifetimes of any nnmbor of existing persons property may 
bo tied up during tho minority of some persons m existence at the expiration 
of that period The Indian law further requires the property to go to tho benefit 
of tho person during whoso rnlnority tho property is tied up but tho English 
law docs not Though minority as defanod m S 3 (e) may In Rorao coses extend 
to 21 years, yet if a gift over after a Ilfo estate bo postponed till the remainder 
man attains 21, tho gift over will bo bad, for that definition has not altered 
the law as hid down in tbo section (»), 

(o) 

(6) 

(c) 
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The Hindu law is muob morn atxingcnt That law requires tho legatee to 
bo la ezSstenco during tho lifotlmo of tho testator If ho como into cziatence 
after the death of the testator but before the death of the sftortafccr, the gift 
to him will bo void (a) Accordingly a gift over upon an IndeSnito failure of 
issue has been held void (b) As has been pointed out a disposition valid under 
this section may bo declared Invalid nnder Hindu law althongh the section is 
mado applicable under Schedule III to Hindu wills, but a disposition invalid under 
this section oan never be validated by Hindu law (c) 

The provisions of this section have not been affeated by tho H indu Disposition 
of Property Act (XV of 1916) 

11. The law prior to tho passing of tho Hindu Wills Act Prior to 
the passing of tho Hindu Wills Act it was laid down that the Hoglish law of 
perpetuities could not be engrafted upon a Hindu will ns it was a rule of a 
technical character (d) But it was also observed (e) that, ' The creation of a 
perpetuity is unicnown to Hindu law and Is contrary to Its general principles, 
to allow and support perpetuities Is against public policy, and is generally 
mischievous it ought not upon general grounds of public policy and oonveniency 
to be permitted' and the sootion was deemod as being quite in accordance with 
the general spirit of the Hindu law The Tagore Case f/), however, has set 
limits to the testamentary capacity of Hindus with regard to the creation of 
future estates by requiring the legatee to be in existenoo during the lifetime of 
the testator and these limits are obviously narrower than those set by this 
section so the section though embodied la the Hindu Wills Act has been 
rendered practically Inapplicable to Hindu wills 

12 Gifts to charities It has been said before that the term 'perpetuity” 
is used to denote an inaUeaabio and Indesttuotible interest as also a period within 
which a particular gift must take offeet Chanties are not affected by perpetuity 
in the former sense tberoforo if a chanty has got a present or vested Interest, 
that interest may continue ever so long (<7) But if it be pO'Siblo that the gift 
to a chanty may not vest within the period allowed by tho law, the gift will 
be bad (ft), unless the prior gift was also to a chanty (i) But in this country it 
has been held that a gift to a chanty followed by a gift to another upon tho 
happening of a specified uncertain event (which may not ncoessarlly vest within 
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the period allowed by the rule) is void for remoteness The English law 

has no application as the Indian law makes no distinction between charities and 
individuals (a) 

13 Meaning of charity Cbarityf in law, does not mean a gift out of 
affectionate regard for an individual nor a gift m relief of the poor {&) It can best 
bo described in the words of Lord Macnaghten as follows — ‘Chanty m Its legal 
sense comprises four principal divisions (a) trusts for the relief of poverty (b) 
trusts for the advancement of eduoation, (c) trusts for the advancement of 
religion, (d) and trusts for other purposes benefioial to the community and not 
falling under any of the preceding heads The trusts last referred to are not 

the less charitable in the eye of the law, because incidentally they benefit the 

rich as well as the poor, as indeed every charity that deserves the name must 
do directly or indirectly' (c) A gift for tf/taram Is not necessarily a charitable 
gift as it is too general and vague for the court to enforce (d) To support the 
validity of an endowment it must be shewn that (1) an absolute grant of the 
lands was made with the Intention that the properties should be applied to the 
purposes of the endowment, (2) that the properties have since the grant been 

so applied, and (3) that the members of the family of the settlor have not treated 

the property as one the profits of which were mainly intended to be applied fof 
their own benefit (e) 

A gift to chanty to be valid, the object of tho chanty must be of a publio 
nature!/), t e, that the commuoity as a whole or some definite portion of it 
must be benefited {g ) , It is immaterial wbetbet the portion of the community is 
restricted (h) provided it is not restricted to specified individuals (i) But a gift 
for founding a private museum (j), or for the spiritual benefit of the donor and 
his family (t), or for tho repair of a tomb(/), is not a charitable bequest 
An immediate gift for charitable purposes is not invalidated by the fact that 
the particular application directed cannot immedlatoly take effect (m) 

It should be noted that the word ‘chanty’ has not been defined by the Act 
S 118 , which speaks of religious or cbarltable bequests has not boon made appllooWo 
to tho -nills of Hindus S 17 of tho Transfer of Property Act gives on indiootlon 
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of the iense In wh!ch tho term has bcon understood by the Legislature, a 
sense substantially In accord with tbo aense Jn which the terra is used m 
£QgIi«h Jaw (a). 

14. Religious and charitable trusts In England there Is a distinction 
between charitable and religious trusts, tho latter being subject to the Statutes 
of Mortmain (6) and also to other rules invalidating all gifts to superstitious uses (c) 5 
otherwise gifts for religious purposes are charitable gifts (d)> 

A gift to a religious charity Is subject to a further qualification that the gift 
must not bo for the benefit of private individuals under cover of a religious trust. 
The court will bold the gift to be void in so far as it is a gift to an individual and an 
attempt to create a perpetuity (e] In such a ease the question arises whether there 
is a complete dedication to the Idol fa which case the gift to that extent, at any 
rate will be good, or U is a gift to Individuals under the gmso of a religious endow- 
ment (/). A gift may validly be made to a private family deity [g). But whether a 
gift is to an idol or to individuals sobjeot to a charge for the performaneo of 
religious worship is a question of construction (h). 

But the rule as regards the Invalidity of superstitious gifts docs not prevail m 
this country (i). In as much as Eindus and Muhammadans have their respective 
personal laws preserved to them, the law as regards the invalidity of bequests for 
superstitious uses has not been applied hero as strictly as in England in cases of 
gifts to religious objects (j). But tho law has not been similarly relaxed in case of 
gifts by Parsis 111;), or by Armcniansfl) Oifts for charitable and religious purposes 
have been recognised lo this country (m) 
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f»») The power must bo capable of being exercised withm the period (a) 

In the case of a special power, time begins run from the date of the testators 
death or creation of the power according as the power was created by a testamentaij 
or non testamentary instrument (6) Therefore the power must be cxercistd 
within the period allowed by the rule counted from the date it takes effect and 
the objects of the power must bo ascertained within the period of perpetuity (c) 
Where power is given to a number of persons but it is several i e exercisable 
by one or more and not neccssa'*ily by all, then if its exercise by some be affected 
it can be validly exercised by the rest (d). 

A power of appointment can be exercised by a Hindu provided the appointee 
18 a person who was in existence at the time of the testator s death (e) 

19. Mor© persons The contingency may be postponed for any number 
of lives, provided they are all m being when the contingent interest is created 
It is not necessary that those persons should have any interest in the estate 
As has been said, “the number of coexisting lives is a matter of no moment 
in fact the life of the survivor of many persons named or described Is but the 
life of one ’ if) 

115 (S. 102.) If a bequest is made to a class of persons 

„ regard to some of 'ahom it IS inoperatno 

Bequest to a class , ^ p iiQ 

some of whom may rea<5on 01 tliQ piovisions 01 Section 110 
Como under rules m qj. section 114 , sucb beqncst slmll be void 
sections 113 and 114 ^ , j ,n 

in regard to those peisons only ana not m 

regard to the whole class 


Illustrations 

(i) A fund bequeathed to A for life, and after his death to all bis children 
who shall attain the ago of 25 A survives the testator, and has some children 
living at the testators death Each child of A’s living at tho testators death 
must attain the age of 25 (if at oU) within the limits allowed for a bequest 
But A may have children after the testators decease, some of whom may not 
attain the age of 25 until more than 18 years have elapsed after the decease 
of A The bequest to A’s children therefore. Is Inoperative as to any child born 
after tho testators death and m regard to those who do not attain the ng® 
of 25 within 18 years alter A’s death, but Is oporatlvo In regard to the other 
children of A. 


(ii) A fund Is bequeathed to A for hl» life and after his death to n C D 
and all other children of A who shall attain the age of 25 B C, D are children 

]\!onfanJ 
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of Itflng at tbe testator'a deeeaso In oil other reipects tbe case la the aame 
as that euppotcd in IUiiStratton{{i Although the mention of D, C and D does 
not preveot tbe bequest from being regarded os a bequest to a class, It la not 
wholly Toid It Is operative as regards any of tha children B, 0 or D, who 
attains tbe age of SS withlD 18 years after A*a death 

U Change The teetloo was totroduced (a the Succession Act (of 1S25) by the 
Transfer of Property Amendment Act (XXf of 1929). Provlous to tbo amcndinent 
the old section stood as follofrl 

Bequest to a class US. If a bcqiioflt is mndo to a cla«!S of persons 
come ° un^'r'” r^les VTitli rogird to sotno of whom it is inoperative by 
In seotione 113 and reason of the provisions of section 113 or section 
IH 114, such bequest shall bo wholly void. 

Jllustratton<t. 

(i) A fund is bequeathed to A for life, and after bis death to all bis ehlldren 
who shall attain tbo ag« of 25 A survlrcs tbo testator, and has some obildrco 
IWIngat the testator's death Each child of A’a livlog at the testator's death 
must attain tbe ago of 25 (If at all) within the limits allowed for a bequest 
But A msy hare chlldrao after tbe testator's decease, some of whom may not 
attain the ago of 25 until more than 19 years base elapsed after tbo decease 
of A. The bequest to A's children, therefore, U inoperative as to any oblid born 
after tbe testator's death , and, as It Is givon to all bis obildrcn as a class it la 
not good as to any dirisloa o' that class but is wholly void 

(ti) A fund Is b'qaa^thed to A for bis life, and after his death to B, C, D 
and all other ohildreo of A who shall attain tbe age of 25 B, 0, D are children 
of A living at the testator's decease In all other respecta the case is the 
same as that supposed In Illuslratton (•! Tbe mention of B, C and D by name 
does not prevent tbo bequest from beiog regarded as a bequest to a class, and 
the bequest Is wholly void 

2 The section. The seotloo applies to the wills of Hindus et6. Of. 
S IS Transfer of Property Act S. Ill deals with the case of a gift to a 
class, but there tbe reference la to a class existing at the testator'a death, or, 
where possession is deferred, to a class coming into existence when the gift takes 
effect, e g at tbo expiry of a previous life estate, eo that no question of remoteness 
arises under that eeotlon This seotion applies to two cases, vtz , (1) to a case 
of a gift to a class some members of wbloh are not in existence at tbe testator’s 
death and to which class the testator has not given tbe whole of his Interest 
eo that the rule In 8 113 is Infringed by the gift, or, (2) where the rule against 
perpetuity (S 114) la infcii ged, e p , where there is a gift to a class some members 
of which may not be ascertained within the period allowed by that rale In either 
of these two cases, according to tbo section as amended, tbe whole gift does not 
become void. It will be void with regard to those only to whom It is inoperative 
and not in regard to the whole class According to tbe law as It stood prior 
to the amendment the gift to the whole class was bad. The law as laid down 

35 
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In tho proscDt amended section IS the result of the following stages of derelopmenl 
which have to be considered — (1) the law under the old section, (2) the hv 
after the passing of the Hindu Wills Act, (3) the law- after the decision Ifl 
JBisAen Chand v Asmatda Koer (4) the law after the decision in Soundararaiati t 
N'atarajan and (5) the present law 


3 Rule against perpetuity Tho rule against perpetuity affects not 
only a gift to an individual but also invalidates a gift to a class if the members 
thereof be not ascertained within the period allowed by the rule (a) Thus wherfl 
there was a gift to an unborn person for life and then to the children of A 
a living person share and share alike, and to the child or children of such of the said 
children as shall then be dead this was a gift to the children of A as a cUia 
with substitutionary gifts in favour of grandchildren and therefore void ilalln* 
V C observed (5) Property may be given by will or secured by settlement to 
an unborn person for life or to several unborn persons successively for He 
with remainders oyer provided tho vesting of the remainders or the ascertainment 
of those who are to take in remainder, be not postponed till after the ea 
of such unborn person or persons And again following Cadell v Palmer 
' you may postpone ♦he vesting of property during a life or lives in being 
the period of 21 years m gross afterwards but every gift which must not necessan y 

vest within that period la void A gift therefore to take effect at the explrat on 

of lives not yet in being must necessarily be void A gift to persons composes 

a class to be ascertained at a time beyond the period allowed by the rule ags n» 

perpetuity Is bad (d) Where however, the class is composed of Jiving 
tho gift is not necessarily void (e) 


4 The rule In Leake v Rohnsonlf) The old section was based on tbs 

decision In Leake v JRobinson The rule embodied in the decision Is known »» 
the rule in Leake v Pobinson la that ooeo the testator gave stocks and mooer 
to A for life and after bis death to the children of A who being a son or son* 
should attain tho age of 25 years or being o daughter or daughters “**“*“ * 

ago or be married with consent and in case A died without issue living at t o 
ofhsdeatb or leaving Issue should they dio before that age If sons or if daughter 
should they die before attaining that age or before marriage as aforesaid thea to 
brothers and sisters of A on attaining such age or on marriage os aforesaid In 
actual events five of the I rothers and alstcrs of A were born In the lifetime 
the testator and the Question arose whether the gift was good as to these an 
Told as to the rest It was held that the gift was bad as a whole The bequcs * 
in question are not made to Individuals but to classes and wbat I 
determine is whether tho class can take I must make a new will for 
testator If I split Into portions Ms general bequest to the class and say in® 


(a) Douekton V Deughten I J-J L C 
4C& Stuatt V Cocl(it!l 7 El) 
363 5Ch 713 3)Uthl r tlcrfnotl 
19 Ch D 291 fie Ccgt (IW*) 
I Cl 493 / 300 iq 7 Df 

(t) Sluori * 5 Ci 713 

7)o>J r II uV 6 Sm 615 
Ihughf-fn r Jioagfhn I ){ L, C. 


4C6 

W I Cl A F 372 

(«/) /te Y Audits I Ce« 324 

» nar,iAl 3 So k ^ 63 ? ^ 
flontii 39 Cb D 269; Pe 

3 a 242, ^ ^ 

(f) / Of A/an Y /lfV«/A 9 r?i>- 

{/) 2 Mfi 363 
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because the rule of law forbids hts latention from operstlog m favour of the 
whole class, I will make his bequest what be never Inteoded them to be, namely, 
a senes of particular legacies to particular individuals, or what be had as little 
in contemplation, distinct bequesti, in each instance, to two different classes, 
namely, to grandchildren livlog at hts death, and to grandchildren born after 
bis death". The rule has been thus summed up by Lord Selboroe • ‘‘The rule 
is that the vice of remoteness affects the class as a whole, if it may affect an 
unascertained number of the members’* (a) The rule has been discussed in 
the cases noted below (6). 

The rule was therefore well established that where there was a gift to a class 
but some members could not be ascertained witbio the period allowed by the rule 
against perpetuities, the gift to the whole class failed, the reason being that the 
court would not make a division of the gift when persons who were to take and the 
piopoitiOQs in which they were to take according to the intention of the testator 
could not be given effect to (c). Out if members can be ascertained within the 
period the gift will be good (d). In applying the rule against perpetuity possible 
and not actual events have to be considered (e) 

5 Exceptions to the rule (/) The following exceptions were recognised to 
the operation of the rule as laid down id the eeetioo repealed which declared the 
whole gift to be bad (see anfe para 1) The rule did not apply, (1) where the gift 
did not vest in the class at the same time, for la case of a gift to a class the interest 
of all the members must vest at the esme time fy), (i) where the class could be 
ascertained within the period allowed by the rule against perpetuity, e p , at the 
testator’s death (M , (3) where the gift waa by way of a legal contiogent remainder (i), 
(4) where the enjoyment and not the vesting of the interest was postponed till 
a certain age (^) "It Is the period of vesting and not the description of the legatees 
that produces the incapacity" (ii) I (5) where independent gifts were made to the 
members of & class, e g , where a testator bequeathed £500 to each child that might 
be born to either of the children of either of bis brothers (0 , (6) where a time was 
fixed at which a fund Was to be divided into separate shares and that time was not 
obnoxious to the rule against perpetuities, each abare stood separate from the others 
and would take effect or not according as the disposition of that share did or did not 


(a) 

(S) 


(c) 


(«f) 

10 

(/) 
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r. Afaver, 16 B«ir 365, Aferlln 
r iB^egrace, 25 Detv 125 ; Smlfh 
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//ale r Hale 3 Ch D 643 . 5<nrtA 
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U v BelhtU. (1902) 2 Ch 523 . 
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TioUte the rule agamst perpetaUies (a) (7) in case of substitutionary gifts cp, 
wfjere ao absolute gift to children which was good was followed by a gift to 
their children in case of death of any child of the testator the gift to the grand 
children m gbt be bad and if su^iatitutionary it atone would be Void (5> (8) where a 
gift was made to depend on more than one conti geney some of which were good 
and some were too remote the gift would be good (c) (9) where the gift was not 

to a class but to a senes of persons and each beaehoiary took successively because 
he bore a particular oharacter or answered to a certain description or filleda 
specified positiou then the fi st members might take if tbeir interests were severable 
and not too remote (d) (10) a gift of right of residence js uot a gift to a class 
because ea b ba^ a distinct and indepeodent right to reside and the number of 
persons who may ultimately belong to the class is m no sense regarded as a 
criterion of the Interest wbi beach takes (e) (11) a gift to named individuals is 
not ordinarily a gift to a ola&a (/) 


Even iQ England the rule m Leake v Robtnson has been followed pot withoul 
cxpresBio la of reluctance and the opinion baa been expressed that it might have 
been as well If the Courts had originally held an executory devise transgressing 
the allowed hmlts to bo void only for the excess where that excess could be clearly 
ascertained' I)ut tbe rule was too firmly established to be altered or set aside 
except by legislation Iff) This was the rule that was introduced Into this country 
by the Succession Act of 1865 


6 Theafjpllcatlon ofthe rule to Hindu Wills After the pass ng of 
the Hindu Willa Act the rule was made applicable to the wills of Hindus ( ») Co irti 
oven went further and observed that the testamentary capacity of the Hindus 
has to bo restrained and not extended and therefore English decisions whleb lav 
down that where there are certain raetubers of the ojdss alive at the testator s death 
who can tako then they will do ao and the estate will open out for each Iresb 
member of the class as occasion arises— a view supported by tbo observations of the 
Privy Council In the case of Soorjeemoney v Venobindoo {*) os explained in tbe 
Taporc case ( j ) — were declared to be wholly uosUited to the wants and habits of 
the ptoplo of this country and the rule In Leoke v Robinson (A) was applied and tbs 


gift held to be void (/) 


(o) 


(61 

(e) 


(<0 


33enllnck v Duk* of ParltanJ 7 
Ch 693 693 , Rt Coulman 
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Tho rule against pcrpctuUrt U may bo not«d, is {ofringcd oven If somo members 
of tbs class do not come into existenea nlthln the period allowed by the rule, or as 
has beeu said, ' where there is 0 gift to n class, and some persons constituting that 
class cannot tako in consequence of remoteness, the whole bequest must fail, 
in deciding questions of remoteoess regard Is to be had to possible and not to 
actual events * (n). 

The rule T. f^obinson was thus applied to tho ease of Hindu wills where 

a testator made a gift to n class of persons of whom some ware and some wore not 
m existence at tho date of the gift, bat the tide turned after the dooisioa of tho 
Judicial Committee In /?niHisben CAantf ▼. i4smat(fa ^orr (b) and the prinolplo of 
tho decision has been followed In a largo number of cases In India In that case the 
ATar/a of a joint family governed by tho Mitaksbara law In pursuance of a family 
arrangement with the consent of bis son made over by a deed of gift tho whole of 
his ancestral property to his grandson InoUiding with him possible brothers that 
might be born thereafter. Their lAordihips deoUroJ the gift to the grandson to be 
good, oven though there was a further gift to hfs brothers who might be born after 
the death of tho testator. Their Lordships doclarod that this section of the 
Suoooialon Act held n gift to be void not in all oases but only when tho bequest 
offeoded against tho rules ooQtalood in tho two provious aootlons. Illustration (b) 
now (ii) to the aootioQ in the Succession Act imported into India an Engliih rulo 
ofooQitruetloo (as laid down in tho case of Ltake r /^obrnson) which usually 
defeated the totentlon of the testator and was out of place. Lastly, "Oases arc 
not rare in whioh a Court of Oonstruotioo. flodisg that tho whole plan of tho donor 
of the properly cannot be oarriod into effeot. will jot give olTcct to part of It rather 
than bold that It shall fail entirely. In the present case, there is every reason for 
holding that, if (the grandsoQ a) possible brothers are not to take by virtue of tho 
gift, bo ahall take the whole He is there present, and able to receive tho gift. 
Ho is an iodlrldual designated in tho deed * E^oot tbereforo was given to the 
mtention of tho settlor as far ns possible. 

The above caaa though dealing with settlement by a deed infer tiioa was applied 
to a ease of testamentary gift (c) and the prioolpio was laid down that if the plan 
be to give a present gift to persons capable of taking, that gift is effective, although 
it was also Intended that other persons Incapable of taking should ofterwarda come 
in and share la tho gift ' The rule in Leake v. Robinson Is meant to guard against 
remoteness, but there oan bo no question of romotoness when persons not ascertained 
at the testator's death are debarred from taking The rulo very often frustrates 
the Intention of the testator and Is most Inappropriate iu this country where joint 
family is the rule.** Lastly, tho observatloo of Jessel M R. In re Coltmnn and 
Jarnm (d) was olted with approval, tie, "Tho testator may be considered to have a 
primary and a secondary intention His primary Intention Is that all tho members 
of the clast shall take, and his secondary latention Is, that If ail can not take, those 


(o) 

(b) 
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that age to B A aud B survive the testator. The bequest to B h Intsoded 
to take effect upon failure of the bequest to such of a’s sons as shall first attain 
the age of 25, which bequest is void uodor section 114 The bequest to B is void 

1. Change The above section was substituted by the Transfer of Properly 
Amendmont Supplementary Act (ZXI of 1929) in place of the foUowwg section 
In the Succession Act (XXXIX of 1925) — 


Bequest to take Where a bequest is void by reason of any 

effect on failure of of the provisions of section 113, section U4, or 
bequest void under section 115. any bequest contained m the same 
section li3, 114 or and Intended to take effect after or upon 

failure of such prior bequest, is also void 
Same illustratioca aa above 


2. The section. The section applies to tbe wills of Hindus, eic Cf S 16 
Transfer of Property Act It will bo noted that in the amended section, reference 
to S 115 has been omitted Since the whole gift does not become void under 
the previous section as it now stands, a limitation consequent upon such a gift 
cannot be wholly void The amendment of this section therefore is a necessary 
consequence of the amendment of the previous one The operation of tbt> section 
IS BOW confined to limitations rendered void by S:> 113 and 114, t c, where there 
is a gift to a person not m existence to whom, however, the testator has not 
gweu the whole of bis interest (8 113), or, where tbe rule against perpetuity 
18 infringed (S 1I4J In these two case«, which are specifically mentioned by 
this section, and in no others, all subsequent limitations dependent upon and 
intended to take effect after such void prior bequests are also void (a) Thus in 
Proefor V Bishop of Baih and fVelh ^6) there was a gift to tbe first or other son 
of A who should be bred a clergyman and to liis hejxs but if A ehould have no 
such son, then to B and bis heirs A died without issue The gift to B was 
void, the court refused to divide the contingency on which he was to get, viz, 
on failure of issue of A and on A a son taking holy orders, which he could not 
do before be attained 24 The court observed, ‘ there was no instance in which 
a limitation after a prior devise, wbioh was void from the oontiiigency of being 
too remote, had been let m to take effect ' 


Where, however, a testator has provided a double contiugenoy or alternative 
events on the happening of any one of which a gift over was to take effect, then 
if the contingency which has actually happened be not void for remoteness (although 
the other may be so) the gift over will take effect (c) 

3 The rule ‘It is settled that any limitation depending or expectant upon 
a prior limitation which Is void for remoteness is invalid Tbe reason appears to 
.be that the persons entitled under tbe subsequent limitations are not iotoaefed to 
take unless and until the prior Umitalioo is exhausted and as the prior limitation 
which IS void for remoteness can never como into operation much less be exhausted. 


ifll See Ral B/iAen Chand v Asmalda 
Koer, 11 I A 164, 6 A 56U 
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It la impossible to glre effect to the intcntioos of the settlor In favour of the 
beQe5ciaries under tho subsequent limitations (n) The rule is independent of the 
intention of the testator It follovrs from the infringoment of the rule against 
perpetuities which regards possible and not actual events (&) The rule applies 
though the gift over be to a person in existence (c) 

4 Indian decisions Where a prior gift is void the ulterior gift has also 
been held to be void (d) Where a testator empowered bis widow to adopt and 
directed that in case the adopted son died without issue the property was to be 
divided among his daughters the adoption having proved invalid the gift over in 
default was held to be good in as much as none of the sections 113 114 (and old see* 
tion 115) bad been infringed (e) Similarly where a prior gift failed for non registra 
tion under the Oudh Estates Act (I of 1669} tbeiatcr gift was not invalidated {/) 
Where there are two intentions wholly separable the second one not depending on 
the firstt it IS possible to give effect to the ffrst (?) If the prior g ft be void for 
remoteness and there are not two or more intentions expressed In the will the 
limitations expectant on such an invalid devise will be void (&) 

5 Failure of subsequent limitations A prior limitation is not affected 
by the subsequent limitations becoming void (0 The ulterior estate on such failure 
goes to the residuary legatee (y) unless the testator has otherwise provided (k) 
In cases of fpeolal powers the estate goes to persons who are entitled m default of 
appolritment (/) On failure of a gift the directions of tbs testator in conoectlon 
with the gift do not fall if the two are not inextricably mixed up (m) 

117 (S. 104 ) (1) Where tho terms of a will 

Effect of direc dirocfc that tlic incomo arising from any 
tion for accumuia property sb*ill be accumulated either wholly 
or in part during any period longer than a 
period of eighteen yeaia from the death of the testator, such 
direction shall, Save as hereinafter provided, be "void to the 
extent to which the period during which the accumulation is 
directed exceeds the aforesaid period, and at the end of such 
period of eighteen years the property and the income thereof 

(o) /?e JthoK (1693) I Ch 54 57. 
lee Montypenny v Detns 2 D 
M G. (162) 

(6) Soundararajan t Nafarajan 52 I 
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shall bo disposed of as if the period during which the 
accumulation has been directed to be made had elapsed. 

(2) this Section shall not affect any direction for accu- 
mulation for the purpose of — 

(x) the payment of the debts of the testator or any other 
person taking any interest under the will, or 

(ii) the provision of portions for children or remoter 
issue ot the testator oi of any other peison taking any interests 
under the will, or 

{ill) the preservation or maintenance of any property 
bequeathed , 

and such direction may be made accordingly. 

1. Change The above soetlon was subatilutod by the Transfer of Property 
Amendcneot Supplementary Aot (XXI of 1929) m place of the following section in 
the Succession Act of 192o (XXXIX ol 1925) — 

117. A direction to accumulate the income arising from any 
Effect of direc property shall be void and the property shall 
tion for accumu. be disposed of as if no accumulation had been 
directed. 

Exception. — Where the property is immoveable, or where 
accumulation is directed to be made from the death of the testator, 
the direction shall bo valid m respect only of the income arising 
from the property within one year nevt following the testator's 
death , and at the end of the year such property and income shall 
be disposed of respectively, as if the period during which the 
accumulation has been directed to be made had elapsed 

Ilhisti attons 

(») Tbo will directs that the sum of 10,000 rupees shall bo invested in Govern- 
ment securities, and the income accumulated for 20 years and that the principal, 
together with the accumulations, shall then be divided between A,B and 0 A. B 
and C are entitled to receive the sum of 30,000 rupees at the end of a year fm® 
the testator’s death 

(ij) The will directs that 10,000 rupees shall be Invested, and lacome 
accumulated until A shall marry, and shall then be paid to him A U entitled to 
receive 10,000 rupees at the end of a year from the testator s death 

(III) The will directs that the rents of the farm of SuUanpur shall be accumu 
latcd for ten years, and that the accuroulatioii shall bo then paid to the eldest son 
of A At the detlh of the testator A has aa eldest son Jiv/ng, rsmed B B will 
receive, at the end of one year from the testators death, the rents which have 
accrued during the year, together with auy Interest which may have been made by 
Inreitlng tbfin 
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(iti) The will directs that tbo rents of the farm of Sultanpur eball be acoumu* 
latcd for ten years, end that the accumulatloa shall then bo paid to the oldest son 
of A At the death of the testator. A has no son The bequest Is void 

(v) A bequeaths a sum of money to B. to be paid to him when he shall attain 
the ago of 18, and directs the interest to be accumulated till ho ehall arrire at that 
age At A 8 death the legacy becomes nested In B , and so much of the intereat 
as is not required for his maintenanee and education Is oceumulated not by reason 
of the direction contained in the wit), but in consequence ofB’s miDOrit> 

Similar change has been made in the corresponding section of the Transfer of 
Property Act 

2, Thesoctlon The seettou does not apply to the wills of Hindus, etc 
Cf 8 17 Transfer of Property Act It will be seen that the amendment has the 
effect of radlcaliy altering the law The old rule allowed accumulation for one 
year only (1) in caso of income of jmmoTable property aad also (2) in case of 
any other property where the aecumulatloD was directed to be made from the 
testator’s death In all other cases a direction to accumulate was void and the 
rule admitted of no exception It should be remembered, however, that an 
executor might defer the payment of a legaoy for one year 

The Indian law as it stood prior to the amendment was very much more 
stringent than tbo English rule of cooinoa law which pernsitted the income of 
land or goods to remain invested for the same period as the corpus Owing to tbo 
abuse of the right to accumulate the loeome of settled property by a Mr Thellussen 
who directed to tie up the property and the income thereof for the beneSt of his 
remote descendants an Act to iloiit the power was passed which is commonly 
called the Tbellusson Act(39&40Oeo III c 98) This Act forbade the accumula* 
tion of Income for a longer term tban (1) the life of the grantor or settlor, (2) 
21 years from tho death of the grantor or settlor or testator, (3) during the minority 
or respective minorities of any person or persons living or in the mother’s womb 
at the death of the grantor settlor or testator, or (4) during the minority of 
respective minorities only of any person or persons who would under the instrument 
ifof full age bo entitled to the income directed to be oceumulated These periods 
were alternative and not cumulative (a) “Ihe Act further did not apply to 
accumulations directed for (1) payment of debts of the settlor or testator or other 
person, (2) raising portloos for any child of tho settlor or of any other person taking 
an Interest under the settlement or (3) to any direction touching the produce of 
timber upon any land 

The English Act, It will be seen not only allowed a much longer period than 
*be old provision In the Succe«slon Act but la certain cases the restrictions against 
accumulation were not applicable at all By the Accumulation Act 1892 (55 &. 
56 Vlcl o 58) and by the Property Act, (12 & 13 Geo V c 16) some more 
exceptions were added to tho list mentioned la tho Thellussoa Act The whole law 
is now consolidated by the Law of Property Act 1925 (15 Geo V c 20 Sa 164—166) 

The need for amending the Indian law was felt long ago Thus in their 
report the Second Indian Law Commission remarked —‘As to tho rule prohibiilog 
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accumulation, we all should prefer the more liberal enaclmeDts of the XhellussoQ 
Act (39 & 40 Geo , III c 98) which allow as accumulatioa for 21 years and do not 
affect provisions for payment of debts or for raising portions But as the rule 
embodied m the Succession Act, (of 1865 s 104), has now been m force for 14 
years Mr. Stokes and Mr West do not press for its alteration ” Sir Charles 
Turner, however, was of opiuicn that the amendments were desirable in the 
interests of large zeromdary properties 


2. Application of the rule to wills of Hindus, etc. This section 
has not been made applicable to Hindu wills, though a corresponding section 
is contained in the Transfer of Property Act It is not surprising, therefore, 
to find that in cases of Hindu wills, which were not governed by S 104 of the 
Succession Act of 1865, the rule followed was that if there was nothing perse 
illegal In a direction to accumulate, and if such direction was neither bo unreasonable 
in its conditions as to he against public policy nor given for the purpose of 
carrying out an illegal object, the direction should be given effect to (a). What 
then is the period during which an accumulation can be directed by a Hindu? 
The law baa been clearly laid down in Watkxns v Adrn Oenl (6), where it is thus 
stated ‘ On principle, I think, it must be for so long a time as the absolute 
vesting of the entire Interest can be withheld or for so long a time as that during 
which the corpus of the property can be rendered mahenable, or its course or 
its devolution can be directed and controlled by a testator" A direction to 

create a trust and to accumulate the income for 99 years was "treated as a 

condition repugnant to the natural right of every owner of property to the use 
and enjoyment of it, loconsistent with the nature of the property itself, and 
therefore void (c) A direction to accumulate the corpus after making some 
monthly payments till it reached the sum of 3 lacs when the coipus was tobe 

divided has been held to be void (<f) A direction to keep the corpus in tact Is 

void as an attempt to create perpetuity and to limit fur an indefinite period the 
enjoyment of its profit (e) An attempt to defer the period of payment to or 
enjoyment by a beneficiary of a vested interest is inoperative!/) A direction la 
a will to trustees to pay to a legatee so much of certain dividends as she might 
from time to time require for ber own use and to accumulate the surplus not 
required by her upon certain trusts epccified entitles the legatee to receive from 
the trustees money up to the full amount of Interest but she can not claim 
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afterirards what she did not receive (a) and such a direction does not prevent 
vesting of the legacy In interest (6) Where the direction to accumuiate exceeds 
the period allowed by the rule agamat perpetuity, or the ulterior gift is to an 
unborn person, it is void altogether The estate will go to the heir The interposition 
of a trust nial.es no difference (c) A person aolelv entitled to a fund directed 
to be accumulated can release the direction for accumulation and enjoy the 
whole income (d). 

4. Direction to accumulate, how constituted. No particular words 
are necessary to eonatltute a direction to accumulate The word ‘accumulate’ 
need not be used nor la an express direction oece8«ary (e) The direction may 
be implied (/) “A direction to 'invest' or 'capitalise' income" (p), or to form a 
reserve or gurantee fund, or the like, may be sufficient (h) Tho court is to look 
to the aubstance of the words instead of to the language used by the testator. 
Thus where a testator gave the residue of bis estate in trust for conversion, 
with power to postpone conversion for 21 years and with a direction to accumulate 
the income duriog that period, and the residuary estate was settled on trust for 
tenants for life and remaindermen held, there was a valid direction to 
accumulate (t) “In re Cresswell ( j) it was held that a codiolt should not be read 
into a will so as to extend the period of accnmulation and make it void ’’ 

5 Sub section (1) It extends tbo period of accumulation to 18 years in 
place of one year allowed by tho old section It also states that a direction to 
aceumulate for a period exceeding 18 years is good up to 18 years but void for 
the fiubaequent period Thus a trust for accumulation has been held void only 
for the subsequent period (ib) Where the period is not specified but a direction is 
given to accumulate the income in order to raise a specified sum for the benefit 
of a person in existence, Ic each a case the direction will be valid only to the 
extent allowed by law (1) ' If, however, the persons to benefit by any trust or 

accumulation are not necessarily ascertainable witbm the period allowed by the 
Rule against Perpetuities, the trust is void ab mltio" (m) 

6. The period, how to be calculated The period of 18 years Is to 
be calculated immediately from tbe death of the testator, ezcludiog however, the 
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day of death (a), even though the aocumulation has been directed to commence 
some time after the testator’s death (5) 

7 Minority accumulation. The Real Property Act (15 Geo V. o 20 
a 165) slates that where aocumulaliona of surplus income are made during a minority 
under any statutory power or under the general law, this period of minority is 
not to be taken into account m determining the period for which accumulations 
are permitted to be made, “accordingly an cypress trust for accumnlallon 
for any other permitted period sbali not be deemed to have been invalidated or 
become invalid, by reason of accumulations also having been made as aforesaid 
during such minority (c) The law ia clearly laid down in re Maier (d) where 
it is stated that the years of minority accumulation are not to be reckoned in 
Iho period allowed by the rule against accumulation Illustration (v) of the old 
section, no doubt, sboxved that direction to accumulate during minority was good (e), 
but there is no reference to mmonty accumulation in the present section 

8 Income thereof ehall be disposed of. Where there la an absolute 
gift or a present gift in possession and there is coupled with it a direction for 
accumulation, the direction is bad and the donee is entitled to the immediate 
income as if there was no such direction (/) ‘Where the veatiog of a contingent 
interest {g), or the possession of a vested interest (ft), is postponed till the expiration 
of the period of accumulation, the statute by stopping the accumulation, does 
not accelerate the vesting m one case or the possession in other (t), and the 
released income devolves as if the testator bad made no disposition of it (,;} Where 
the residue is directed to be accumulated, and the accumulation is stopped, It 
will go to the belt {K), This is the rule to he followed in this country as will 
appear from the concluding words of sub seo (1) The income of the accumulations 
follows the same rule , therefore, if the accumulations arise from property which 
does not form part of the residue, the income falls into the residue (0 and In 
case of iucome from residue it goes to the heir (m) 

9. Sub.sectlon (2)*. Exception (1). A direction to accumulate for the 
payment of debts is valid even if the rule against perpetuity be Isfringed (n), or 
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even if the trilator bai left Indefinite the duration of acCDOiuhtion (a) Aa 
to the mcmlng of Incumbraocci *eo re Ltanoitr{h) The rioTl*Ion be a 

honafiie one and not a colourable one intended to benefit a particular legatee (c). 
The debts may bo debts existing at the testator's death or debts or 
liabilities to arlio thereafter but within the period allowed by the rule against 
perpetuities (d). Where tbo ereditore have been paid, whether out of the corpus 
directed to bo Accumulated or otberirIse« tho direction to accumulate can cot 
be prolonged beyond tbo statutory period for the benefit of persona entitled to 
the fund (e). The debt must he a debt of tbo testator or that o! a beneficiary 
under the wllL 

10> Exception (I!) Tho provision of portions. A portion means a 
part or abare. “Now the meaning of tbo word 'portion', as gcoorally understood, 
it a sum of money secured to a child out of property either comiog from or settled 
upon its parents The benefit is none the less a portion becauio it is given to all 
tbo children, including tho eldest child, and not to tbs younger children only. Tbo 
question to be answered la whether tho benefit to be taken by the children or somo 
of them comes from tbeir parents, or out of property in which their parents take 
an interest" (/} The same case lays down that a direction for accumulation Is 
protected if It is a provision for raising portions for children of any person taking 
an Interest under tho will (9). 

A direction to accumulate (ho entire estate for the benefit of tbe sbildren 
cannot be said to be a direction for raising portions for them “If every direction 
for accumulation for a child was a portion, tbo Intention of tbo legislature, which 
was to prevent accumulations, such accumulation being most frequently for the 
benefit of ebildreo, would bo entirely defeated * (A) In Beech 't LordSt Ktncenf(t) 
a testator devised estates to A for life with remainder to bis first and other sons 
in tail, with remainders over, and directed £2000 per annum to be accumulated for 
21 years during the life of A and so much longer as A bad any younger children, 
tbe accumulations were to be held on trust for such younger children held, that 
tho term 'portion' was correctly applicabio to a gift of this description, vie, an 
annuity of £ 20OO per annum to be deducted from tbe income during 21 years or 
longer to be laid out and accumulated and tbe accumulated fund to go to tbe younger 
ohildieo. Tbo term portion, it was declared, might well extend to a fund appro* 
prlatcd for tbe purpose of raising future portions and was not necessarily confined 
to a charge or debt already existing upon tbo estate which was to be paid off by 
the accumulation Children would include children thereafter to come into 
existence. ‘ The provision for 'raising portions' points to tbe creation of a subsidiary 
fund out* of and less than a larger one composed of an original fund and tbe 
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day of death ( 0 ), even though the accnmnlation baa been directed to commence 
some time after tbe testator’s death (5) 

7 Minority accumulation. The Real Properly Act (15 Geo V. c 20, 
s 165) states that -where accumulations of surplus incom- ate made daring a rainorilj 
under any statutory power or under the general law, this period of minority is 
not to he tahen into account m determining the period for which acccmulatiocs 
are permitted to be made, “acco-diogly an express trust for accumulation 
for any other permitted period shall not be deemed to have been lavalidated or 
become invalid, by reason of accutnnlatloos also having been made as aforesaid 
during such minority" (c) The law is clearly laid down in re Jfah^rtd) where 
it IS stated that the years of minority accnmutation are not to be reckoned in 
the period allowed by the rule against accumulation Illustration (v) of the old 
section, no doubt, ibowed tb^t direction to actncaulate during minority -was good (e) 
but there is no reference to minority accumulation in the present section 


8 Irtcome thereof shall be disposed of. Where there is an absolute 
gift or a present gift in po'^sesslon and there is coupled with It a direction for 
accumulation, the direction is bad and the donee is entitled to the immediate 
Income as if there was no such direction (/) ’Where the vesting of a contingent 
interest (?), or the possession of a vested lotcrest (^)t » postponed till the expiration 
of the period of accumulation, the statute, by stopping the sccumuUtioo, does 
not accelerate the vesting in one ease or the pass*ssion in other (t), and the 
released income devolves as if the testator had made no disposition of it* {}) Where 
the residue is directed to be accumulated, snd the accumulation is stopped, it 
will go to the hei: (f.). This is the rule to be followed in this country as will 
appear from the concluding words of sub sec (I) The income of the accunnlatioas 
follows the same rule , therefore, if the accumulations arise from property which 
does not form part of the residue, the incame falls into the residue (/) and la 
case of iucom* from residue it goes to the heir (m). 

9. Sub-section (2)i Exception (I). A dl'cction to accumulate for the 
payment of debts is valid even if the rule agsmst perpetuity be icfnaged (n), or 
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dayof deolh (a), even though Iho accutnulnlion has been directed to conimcnce 
some time after the testator's death (6) 

7 Minority accumulation. Tho Real Property Act (15 Geo V o 20, 
8 165) states that where accumulatioos of surplus income are made during a minority 
under any statutory power or under the general law, this penod of minority is 
not to bo taken into account In dctermioiog the period for which accumulations 
are permitted to be made, ‘accordingly an express trust for accumulation 
for nay other permitted period shall not be deemed to have been invalidated or 
become invalid, by reason of accumuKtions also having been made as aforesaid 
during such minority’ (c) The law Is clearly laid down m re ifaber (d) where 
It is stated that the years of minority accumulation are not to bo reckoned In 
the period allowed by tho rule against accumulation Illustration (v) of tho old 
section, no doubt, showed that direction to accumulate during minority was good (e) 
but there is no reference to minority accumulation m tho present section 


8 Incorne thereof shall be disposed of. Where there is an absolute 
gift or a present gift in possession and there is coupled with it a direction for 
accumulation, the direction is bad and tbo donoe is entitled to the immediate 
incoroo as if there was no such direction </) ‘Where the vesting of a contingent 
interest (p), or the possession of i vested interest {h), is postponed till the expiration 
of the period of accumulation, the statute by stopping tho aeeumulatton, does 
Dot accelerate the vesting in ono case or tho possession in otber (t), and the 
released Income devolves as if the testator had made no disposition of It" Ij) Where 
the residue Is directed to be accumulated, and tbo accumulation is stopped, it 
will go to tho heir (i) This is the rule to bo followed in this country as will 
appear from the concluding words of sub see (1) The incomo of the accumulatloas 
follows tho same rule , therefore, if the accumulstions arise from property which 
does not form part of the residue, the income falls into the residue (f) and In 
case of income from residue it goes to tbo heir (oi) 

9 Sub-section (2)- Exception (I). A direction to aocumviUlo for the 
payment of debts is valid even if the rule against perpetuity bo infringed (n) or 


(o) Coni T Lovndi, 11 Sins 454, 

Lultt V Cailand, 15 Vei 248 

(fc) 51ia» V IXhodo \ My *1 Ct 

135 , Alt Cent V Pouldcn 3 

Hftie 555 . NellMon Suphemon 
3 D G «c S 336 J 356 7 Ed 
(0 Griff, Ih . V>„ 9 Vv. 127, 136 
C^ialhtbt V KtbU. 3 CK 691 
6% 

(d) (1928) Ch 8S 
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rude r Fooke 2 

1 TiaiU 11900 ) 2 ch 54) } 565. 
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accumulated interest thereon’ (a) The destination of a fund may help to 
determine the question as to whether a eift is a gift by way of portion or not 
Thu", if It be confined to the children of a legatee it will be a portion, but 
fftfio legatee be granted a testamcntarj power of appointment m respect of the 
fund It will not be a portion (b). The interest of the father need not be one In the 
very fund to he accumulated An interest, however minute, will be sufficient (c). 

If a direction be not a proviaion for raising portions but be a provision for 
making additions to the capital for the purpose of making one gift of an aggregate 
fund, e j , the whole of the residue, the section has no application, nor has it any 
application where the directiun to accumulate IS tn fa%ourof a legatee who Is not 
the child of a person taking a benefit under the will (d) 

Air Jarman observes that the eicepllon respecting accumulation for the 
purpose of portions for any child or children has given nso to great difficulty 

11, Accumulation for charitable purposes A provision for accumu* 
latioQ which will enure for the benefit of charitable purposes cannot be said to offond 
against the law prohibiting perpetuities (e) 

118 (S. 105) A'o man having a nepliow or niooo or 

BtGuosk to rs'i ttcarnr telativo sliall Iwto po'ver lo 

eiou» or cbatitabu bequeath aoy property to religions or ohnri. 
“*'• table uses, except by a will exoouteti not 

loss than twelve months before his death, and deposited nithin 
sis months fiom its execution in some place protided by 
law for the safe custody of the wills of living persons. 

Jllustioiion$. 

A having a nephew makes a bequest by a will not executed and deposited as 

required— 

for tbo relief of poor pcopie . 

for the maiotenanco of sick aoldicrs 

for the erection or support of a boapilnl . 

for the education and pre/ermeot of orpbuna , 

for the support of scholeri , 

for the erection or eupport of a echool . 

for the building and repairs of a bridge , 

for the making of roads ; 

for the erection or support of a church, 

for the repairs of a church, 

for the benefit of riinli lers of religloo . 

for tbo formation or support of a public garden , 

All these bequests are void, 

nt eUoil. (1910) 2 Ch 150 15't 
iM H* thhp t Tfutti, 1 J A. II 639 
(el /Idfrfff/sn T LtJJtlf, 2 D M 
C. 4*') 

(Jj I v'* ^ Afjnyrn, 2 K»v3 56t 
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Tho section. The tectlon doet pot apply to the will* of Illodot. (a) ttc- 
In ordtr to pforent deathbed or oth»r dlipMtllon* of ImtnoTsblo property la fayoar 
of charily, to the diilnberl* on of lanfol heir#, Statutci of Mortmain were paned 
lo England from time to time The Slaluta of I<36 for etamplc, required a deed 
atlcited by two witncises find csccuted 12 month* before the death of the donor 
and enrolled within 6 monthi nflcr execution Similar prorliioni were contained 
in the Statute of 18SS l51 52 Vlct c 42) The Succeiilon Act, when It w»e paaied, 

wai therefore more liberal, in ai much ae It allowed gifti by will to bo made aubjoct 
to the reitrlctioni, ti% that the wll] mutt bo executed not Iota than U months 
before the death of testator and deposited within the C months of Its execution 
la some place, as mentioned In the teciloD when there wer* nearer relations than 
nephews and nieces It was by Statute 54 A. 55 Vlct c 73 that land was permitted 
In Engtaod to be giren to a charity by will, but the charity could not keep the land 
unless It was wanted for actual ocenpatlan The need of attestation and enrolment 
bas been dispensed with by the Law of Property Act, 192S (16 &. 17 Qeo V. e 11) 

Cases In Adm Oent t 1/oney (5) a gift to a charity was held rold, because 
It was executed less thsn 12 months before the testator's death and the testator 
bad nearer relations thin nephews and nieces Where there are oo nearer relations 
than nephews and nieces the will need not bo executed 12 months before death nor 
seed be deposited as set out in aectioo The term rolativo refers to kindred only 
as set forth in the table of conssogulflty and bas no application to relationihlp by 
marriage Therefore, where a testator IcoTes a widow surrlTlog and no nearer 
relation than a oepheir or niece the formalities laid down in the section need not 
be complied with (c) Further the relationship cooteoplated by the section is one 
which the law recognises Thus where A and B were not born out of lawful wedlock, 
an issue of B will not bo 0 nephew or oicco of A (d) A registration and deposit of 
wtUs la required under the Oudh Estates Act for effect of non comphanco with tbo 
law, ace A&duf 7 Amir (e) 

CHAPTER VUI. 

OF THE VESTING OF LEGACIES 

119 (S 106) Whore by the terras of n bequest the 
Data of rejiing of legatee IS not entitled to immediate possession 
St of the thing bequeathed, a right to receive 

postponed it at the proper time shall, unless a contrary 

intention appears by the iriJI, become vested in the legatee 
on the testator’s death, and tliall pass to the legatee’s 
representatives if he dies before that time and without having 
received the legacy, and in such cases the legacy is from the 
testator’s death said to bo vested in interest 

Genf V 26 M 

Smith V ^liVasuy, 30 B 
Bom L R 322 
976 P C 
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9 Prior Interest Is created When an interest Is created by will which 
follows a prior interest created under the Seine Instrument the latter is known as 
remainder (see illust lii) Lord Coke defines it as o reciuant of an estate la lands 
or tenements expectant upon a particnlar estate created togather with the same 
at one time ’ (a) It is thus a future estate which takes effect In possession on the 
natural determination of the prior estate A vested remainder is one the owner 
of which 18 living and ascertained and which Is an estate In property complete in 
interest though deferred in enjoyment until the determination of a prior estate but 
necessarily capable of taking effect as soon as the preceding estate comes to an end 

It IS thus ready to come into possession from the time of its creation immediately 
the prior estate comes to an end It is to be distinguished from a contingent 
remainder and the tost to be applied for the pu’-pose has been thus laid down by 
Fearne (6) It is not the uncertainty of ever taking effect in possession that 
makes a ramaiader contingent , for to that every remainder for life or In tall Is 
and must be liable as the remainderman may die, or die without issue before the 
death of the tenant for life The present capacity of taking effect In possession 
if the possession were to become vacant and not the certainty that the possession 
will become vacant before the estate limited in rema nder determines that universally 
distingu shes a vested remainder from one that Is contiogent ’ Therefore when 
ever the prccedlag estate la 1 mlted so as to determine on an event which certainly 
must happen and the remainder is so limited to a person in essi, and ascertslned, 
that the preceding estate may by any means determine before the expiration of 
the estate limited la remainder such remainder is vested (c) 

A prior interest therefore has not necessarily the effbOt of postponing the 
resting of the interest m the remainderman (d) Thus a gift of all his property 
after the death of the testator and of bis wife to his nephew conferred a 
vested Interest on the nopbow which was transmitted to bis heirs even 
though he died before the testators wifo (but after the testator) (e) 

It is not material how the testator expresses himself or (a what order the clauses 
of the will are arranged A gift to A of 3 p o consols at the testators wifos death 
was a gift of a rested interest m the nature of a romaindcr and therefore was not 
affected by his death before the testators widow (/) Testators in this country 
very often express themselves to the followlog effect After my death my wife A 
will bo the owner of my propTty She may have power to do what she likes Afl«f 
her death my daughter B win be the owner of that property It baa been bcM I'' 
flU b cases that the widow takes a Ufa citato nod the daughter a vested 
remainder (ff) 


(a) Co. LiU 143 • 

, 1 ) Coot off'Ot Rerat Qdff 216 217 
fcl Sec<5mejfr /tdams 49^1 L. J 707 
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jlJm Ccnl 15 M 424 Malhofa 
; t/^rnof.Ir.1 57 I C 747 
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If the temi of a bequest be conBlrued to confer a vested interest !□ the legatee, 
'clear words are required to convert it into a contingent one’ (a) A person 
entitled to a iogacy on the death of a life tenant can sue tho life tenant for a doolara* 
tion that he is entitled as next reversioner and for Injunotion restraining the life 
tenant from wasting tho property in suit (6) 

Where a testator directed that his two wives might reside in his half share 
in a house and in the event of their death bis brother's son V, or his unborn brother 
or brothers, should subsequently be the owner of the half share, held, the widows 
got a right of residence under the will and V a vested estate in perpetuity in tho 
bouse (c) The words then or aahaequently, as was observed in Benyon v Jl/adcfison (d), 
do not postpone vesting In case of a gift after prior interests to persons then 
living the word fAen refers most naturally to the last antccedont and confers a 
vested Interest on the legatee ( e ) Where a testator gave £830 to trustees to pay 
the interest to his wife for life and after bar death in parts and shares to other 
legatees, these were held to have vested {nterests in the legaoies if) 

It has been pointed that in applying this principle to gifts under wills of 
Hindus, care should be takon to aeoertaln whether the prior gift is that of a life 
estate or of some limited estate peculiar to Hindu law If the prior estate be not 
a life estate but, for lostaooe, a Hindu woman's estate, then no vested remainder 
will arise (;) 

In case of a vested remainder following a prior interest, if the latter fails, there 
will be acceleration of the former (A) 

If any eooditlon be suporadded other than the determination of the prior interest, 
then the rule does cot apply (i) Tbo rule which makes a legacy vested when the 
gift and time of payment are distinct applies to those cases only where the time,' 
St which the legacy is payable, depends for its happening on an event which the 
law for this purpose conaidere to be certain and fixed as for example the legatees 
attaining a certain age but If it depends on any other event such as his marriage 
the event is considered to bo oontiogect , and the contingenoy is then held to be 
attached to the substance of the gift, and the gift Will, therefore, fall if the contin* 
gency do not happen (;) 

10 Illustration IV Illuet (it) Is based on the rule stated in Phxppa v 
Aehera (k), tir . that an estate given to a devisee on attaining tho age of majority is In 
fact only a remainder taking effect in Its natoral order, on the determination of tbo 
preceding estates and that the attaining of the prescribed age in such a case 

(«) Re Vake, 16 Cb D 1 12 . tee (/) PariHdge v Bayllt 17Ch D 835 

alto Re Smllh'e TniiU, I Eq 79, fa) ,Srfnfroja r DandayuJapanL 12 M 

Bllghl V Hartnell 13 Ch D 659 4II 

(J) Citonmalha v ;?i>Af/// Afon/ 27 A (A) Jail v /oeoi* 3 Ch D 703 

406 (I) Madduon v Chapman 4 K & J. 

(e) Jaltam v fCuceiial 9B 491.507. 7C9 719 affd 3 D G & J 536 

tee also Lallu r Jagmohan 22 B SJgevorth r EJgasorth, L, R. 4 

409 . Chanllal v Bol Mali. 24 0 H L 35. 40 . -Re Shwkl>att’e 

420 , Coanodat » Satat, 29 C StUlunent. (1931) 2 Ch 794 

699 6 & W. N 721 (J) v Haeoch I AtL 500 J 

(«0 2 Bto C C 73 , SHon ▼ &(on, 3 Atl 504 F«aw, 

f«) Kolkhathm V, Shlrtnital, 23 C W, Builet’t note 552. 
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no more imporla a condition precedent than any other words indicating 
that a remainderman is not to take until after the determination of the prior 
particular estates (a). The estate In both the legatees rests at the same time {J) 
But where only the Interest and not the principal IS given to A and the principal 
is given to B on attaining a certain age, and there is no indication In the will of a 
gift of the principal to B till the at'ainment of that age, then tho interest of B will 
be contingent (c) When the gift over Is in complete defeasance of a prior interest, 
cp , in case of substitutional gifts or gifts to survivors, the prior interest takes 
effect but 13 liable to be determined on the happening of the event, eg. In illust 
(Iv) on B attaining the age of 18 but on failure of tho gift over before such deter* 
mfnation, e g , on B d^mg below the age of 18, the prior gift becomes absolute (d) 


11, Remaindera In favour of children Where there is a gift to children 
after a prior inlBTest in favour of another person, the presumption is that a 
vested interest was intended to he given to the children (e). The rule applies 
to gifts to grandchildren if tho testator stands as loco parenhs In respect of 
them, not otherwise (/]. The rale will not apply where tho Issue of the ebtidron 
have been provided for m tho will ( 3 ) Tho rule Is condned to cases when tbe 
will is ambiguously expressed or contains contradictory clauses but not where 
the testator hsa clearly expressed an Intention to tbe contrary IM 


12. (ui). Direction for accumulation of Income. A gift m terms which 
import a present vested loterost with a postponed time of payment is not made 
contingent by a direotioo to accumulate till the time of payment arrives fi) 
Where, therefore, there Is on absolute gift made payable at a future time, or on 
iho happenlog of a future event, with a direction to accumulate the income in 
^the meantime and pay it witii tho principal, the court will not enforce fhe trust 
for accumulation in which no person has sny interest but tho legatee Ho nioy 

accordlogly put an end to an accumulation which Is exclusively for his benefit (^) 

See note, next section. 


13, (ip) Gift over The general role has been thus stated ik). The general 
rule appears to bo that o llmitatloa over on n contingency does not, of Itself, 
and without more, prevent any of the sbavea of tho legatocg from veitlng In 
the meaalime, provided tho words of the begucst are. In other respects sufllclent 
to pass a present Interest , though such a llmllttlion over of the entirety may bo 
called In a aid of other circumstances to show that no r«ieQl lotereil 
Intended to pais Thus where a testator gave his personal estils to troslcss 
upon trust, to pay tho Interest to Ills daughter A for her life and after her 
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death to raj and dltlde the rrlnclpal among the children of A and the Uiue 
of a deceased child as she should appoint, and In default of appointment to go 
to and be equally divided among them, and If but ona then to such only child; 
the portion of the eons to bo paid at tbeir respeetWe ages of 21, and of daughters 
at that age or on msrriage ; If no Issuo or all died boforo tbeir reipcotlre portions 
became payable, then over • and one of tbe children of A died under 21 and 
vrithout Issue, Aefd, that the shares vested immediately in the children of A 
though liable to bo divested by all dying without issue under 21; that contingoncy 
had not happened, the Interest of the children, therefore, continued vested 
and the share of a child dying under 21 passed to his representatives (o), 
Tbe same rule applies where there is a gift over in case a legatee docs not attain 
a specified ago (&) or where there Is a gift over in the event of a tenant for 
life dying without issue {c). 

14. Illustration (rt ) A gift toapartloular person If bo shall at tain a particular 
age will be contingent, where the attainment of the requisite age la part of 
the description of the legatee (J), but If thero bo a gift over in case the legatee 
die before that age, the gift over has been bold to mean that tbe gift to the person 
becomes ahaalute or ladefcaaible on his attaining that ago and therefore confers 
a vested Interest liable to be divested on his attaining that age (e). The gift 
over ‘aufficieotly shows tbo meaning of the testator to have been that tbe 
first devisee should taka whatever luterest the party claiming under the devise 
over is not entitled to, wbloh of coarse gives him the immediate interest, subject 
only to the chance of beiQg divested on a future contlogency" (/}. This is shewn 
in lllostratlou vt (p) 

15. Oofeasiblo estates A distinction, however, Is drawn between a case 
of a gift to a person or a class if or when be or they attain 21 with a gift over on 
death under that age and a gift to such of the oblldren of A as shall 8tta» 
In 21. In the former case the gift to tbe person or class is a gift upon a 
contlogency which may have the effect of vestiog the legacy m tbe first instanoo 
though liable to be divested. In tbe latter case tbe gif( is contingent, the age 
being regarded as part of the description and tbeiefoie a person who does not 
attain that age does not answer to tbo description, and consequently the gift to 
him fails ill). On the other hand, “Where there Is a limitation over, which 
though expressed in tbe form of a contingent limitation is, in fact, dependent 
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upon a condition es3enlia\ to the determinakion o! the interest pronouely limited, 
the Court is at liberty to hold that, notmthatanding the words in form import 
contingency, they mean no more m fact than that the person to fake under the 
IlmUation over la to take subject to the intarest ao previously limited I apprehend 
the true way of testing limitations of that nature is this Can the words, which 
in form Import contingency, be read as equivalent to ‘subject to the Interest so 
limited '(a). 


An estate once vested will not be divested unless all the conditions or events 
on the occurence of which the divesting is to take place happens. Thus, where 
there is a gift to A followed by a gift to his three children or the survivor 
of them living at the time of A’s death, if all three children of A die during 
the lifetime of A, there being no survivor, the condition as to divesting does 
not come Into operation, so the representatives of all the children will bo 
entitled (ft). Where the gift over does not depend on survivorship a different 
construction will apply fc) 


Qifta of this class arc to be distinguished from contingent interests, e g, 
where an interest is given to A for life and after his death to the hrst son 
of his body if living at the time of his death with gifts over to other sons of 
A, and in default of sons to the nephew Hero the expression, 'if living at the 

time of his death will bo construed as a ooodition precedent and therefore, if 

A has a son who dies in A's lifetime leaving a child, the nopbow of A will take 
and not hia grandson (d) The Court cau rojeot words if they arc loooosiatcnt 
with the intention expressed In other parts of the will, but not in order to 
avoid bolding an Interest to bo contingent (e) Words implying a contingency 
maybe rejeoted m order to give effect to a clearly expressed {ntentlon of the 
testator (/}. An estate may be limited in partial derogation of a prior estate 
The prior gift, in such s case will be affected only to the extent necessary to 

give effect to the gift over, c g , where a testator devises lands to his son B 

In fee simple, and other lands to bis son C In fee simple, subject to a proviso 
that if either of bis sons should die before marrmgo or beforo 21 and without 
Issue, the lands would go to the survivor, it was held, the sons took a fes 
simple subject to a limitation to tho survivor for Ufo only In esao of either dying 
unmarried or under 21 and without Issue (p) In other words tho whole of 
tho prior Interest does not fall on the happening of tho ovent, but on the 
happening of tho event the prior vested Interest becomes absolute and 
Indefeasible (ft) 

A gift over in order to operate as a defeasance must bp by cxpfe»» 

OP words of nccfsenry Implication to a definite person or persons («1 Clear 
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words are necessity to divest a Tested Interest (a) Wbere a gift to tbe children 
is a Tested gift it will not become direated by the uso of the words la case 
tbe parent dies without leaving no issue which expression should be construed 
as liaving bad no issue lb) Tho word leaving is so construed as not to destroy 
any pr or vested interest (c) unless the intention is pla n that the divesting is 
to take place any how (d) 

Presumption in favour of the vesting of a legacy is stronger when it is 
separated from the bulk of tbe estate for tbe purposes of tbe g ft (e) Wbere 
a testator after devls ng bis estate in equal shares to four legatees and on 
tbe death of any to bis issue direoted that in default of issue the survivors 
shall receive the estate of tbe deceased legatee in equal shares and that so long 
as a pariioular legatee mentioned |q tbo will did not atta n bis majority tbe 
whole of tbe estate would remain undivided held tbo legatees having survived 
tbe testator took absolute vested interests la their respective shares and that 
the estate was dlvls hie on tbe legatee ment oned atta ning majority (/} 

Date of vesting 120 (S 107). f"!) A logac^ bequeathed 
urgent spec'! ^ Specified uncertain event shall happen 

fled uncertain event does not Vest until that event happens 

(2' A legacy bequeathed in cise a specified uncertain 
event shall not happen does not vest until tho happening of 
that event becomes impossible 

(8) Id either case, until the. condition has been fulfilled, 
tho interest of the legatee is called contingent 

E-xce^lxou — Where a fund is bequeathed to any person 
upon his attaining a particuki age, and tho will also gives 
to him absolutely the income to anso from the fund before 
lie iciches that age, or directs tho income, or so much of it as 
may bo necessary, to be applied for his benefit, the bequest 
of tho fund IS not contingent 

Illustrations 

(0 A legacy la bequeathed to D io caae A B and 0 aball all die under 
tbo ege of 18 D has a contingent interest in the legacy until A B and 0 
all die under 18 or one of them attains that age 


De Scuta V Vex 12 B 137 
Emui T Ctay 48 bt L J 703 
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A legacy will be conliogent when its payment baa been made to depend 
on the happening or not happening of a specified uncertain event If the event 
bo in Its nature certain the vesting is not affected by such condition, but when 
It Is such that It may or may not take place the legacy will be contingent 
Thus, where a testator gave to his daughter A ^200 to be paid to her at the 
time of her marriage provided she married with the approbation of his two sons, 
and A died after 21 and without being married, the gift was held to be contingent 
Lord Hardwick observed *I am of opinion this was note vested legacy. In 
the common case of legacies to be paid at the age of 21, there is a time fixed, 
not to the thing itself, but to the execution of it, ond the time being so fixed 
must necessarily come , but where the time annexed to the payment is merely 
eventual, and may or may not come, and the person dies before the contingency 
happens, I can find no instance in this court, where it has been held that the 
legacy at all events should he paid The rule as to the vesting is founded upon 
another rule, certus est guod cerium reddt potest and it is plain that the testator 
did not regard the point of time, but the fact that was to happen the marriage, 
which makes it a legacy on a condition, and cannot be demanded till the condition 
be fulfilled * (a) Where the testator does not make the gift conditional on the 
happening of an uncertain event, the legacy will not be contingent (b) 


3 Words which ordinarily make a gift contingent The most eoEomon 
lUuattation of a condition which goes to make o gift contingent is to ho found 
in oases where nothing is said about payment and a gift is made to a legatee 
provided be attains a certain age Thus, where a testator gave his son £200 
at the ago of 21 the legacy was not vested (c) SimllaTly, the words *ir or 
‘whcn'fd) m case' (e) W (/), 'from and after' (p), 'provided' (A), would make 
tho gift contingent These words eorve only as Illustrations of the rule that where 
tho testator’s intention Is that payment is to be made upon altainmcnl by the 
legatee of a particular ago and 'none were to take vested Interest before the 
specified time * then the gift will bo contlogcot (i) A gift under a oondlllon of 
this sort will therefore be contingent when tbero Is no direct gift to any of the 
legatees or antecedent gifts In favour of other persons from wbfob on Inference 
as to vesting may be drawn (j J Similarly where there Is no gift but a direction 
to transfer /rom and after a given event, the vesting would bo postponed til! 
after that event bad happened unless, from particular circumstances' a contrary 
intention can bo collected (A') Id such cases the rights of a legatee will not 
be preiudlecd by undue delay on the part of an executor or administrator la 
complying with tho condition and making the payment for a legaito elivo at 
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the time when lueh pigment coatd h»Te been made woatd aeqalre a Tested 
Intereit In the legacy and on fats death inhiequentlx iriU tTansmtt bis laterrst 
to bis rerrescntatiTcs (a) Thus a ‘final dirislon* of the estate has been construed 
at meaning a period of 12 months after the death of the testator, and where 
there was a gift orcr in case of a legatee dying before the final dlrisioo, the 
legal representatires of the legatee dying more than a year after the testator 
were held eotltlcd to the legncy (b) 


The words ‘pay and dlrido' or aimitar words ore amblgnous As has been 
said. “If there is a gift to a peraoa at 21, or on the happening ofsnycrcnt 

(as occurred in the ease of Leake r Robtnson (c)) or a direction to pay and dlrido 

when a person attains 21, there the gift being to persons answering a particular 
description. If a party cannot bring himself within it, ho Is not entitled to take 

the benefit of the gift There Is no gift In those cases, except In the direction 

to pay, or in the direcllon to pay and dlTide But, if upon the whole wltl. It 
appears that the future gift Is only postponed to let In some other interest, 
or, as the court has commonly expressed it. for the benefit of the estate, 
the same reasoning has nerer been applied The interest Is rested notwithstanding 
although the enjoyment Is postponed * {d) The words ‘pay and dirido‘ used in 
respect of a future gift, therefore does not necessarily make it contingent (e) 
Where howorer possession of the prioelpal is postponed, the prior gift of the 
loterest will make tho princlps! Tested in tntoreitf/) But it must not be 
understood to Imply that If a testator has mado a gift to take effect in future 
on the happening of an erent, e g, the attainment of a certain ago by a 
legatee or by maklog such words a constituent part of tbe description of the 
object of tbe gift, the legacy will yet be rested (p) Similarly tho expression 'before 
becoming entitled means entitled in interest In ease of an ordinary legacy , 
but in ease of a substitutional legacy it has been held in reference to the context 
to mean becoming entitled in possession' and not becoming entitled in interest lA) 


Where there are seTCrai limltatljns followiog a contingency. It will affect 
all tbe interests if they follow one after tbe other to an unbroken series, e p, 
where a residae wsa gfron to be divided eqaalir betweea A asd 3 {tbe wife 
of C), and If C surrired B, to C for life and afterwards to be divided equally 
among the four children of B and C, and C surrired the testatrix but died In 
the lifetime of B, held, not only he but tbe cbildren also took no loterest in 
the legacy fi) But if tbe gift do not follow In one series, but the ulterior 
gift IS a Bubstantire one not at all relative to tbe former gift, then tbe same 
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contingency will not affect both («) The ulterior gift will not also be affected 
in a case where the testator has clearly limited the contingency to a prior one l6) 

4 Exception* The tlxplanailon to the last section sets out certain oases 
where from postponement of possession or enjoyment it is not to be inferred 
that the vesting of Interest m the legacy la also postponed The Exception to this 
section adds another case to the list by stating that even In case of a gift on 
a condition if there bo provision for maintenance in the will, the interest in tbs 
legacy will be vested 


The rule embodied m the Exception la thus stated (c) “Where a testator 
bequeaths a legacy to a person at a future time, and either gives him the lotermcdlato 
interest, or directs it to be applied for his booofit the Court considers the dUposHion 
of the interest to be an indication of the testator's intention that the legatee 
should in all events have the principal, and on this ground holds such legacies to be 
vested’ (d) Thus, where there was a gift to each of the testator’s three 
grandchildren of £500 to be paid on attaloiog 21 or marriage with the consent 
of the trustees who were to pay the Interest as they thought proper, on a legatee 
dying at the ago of 9 his interest was held to be vested and to pass to bis 
next of kin (a) A gift of income until marriage with a direction to transfer 
the capital at that time has been held to make the legacy vested ( f} But a gift 
has been held to be contingent where there was no direction as to the application 
of tbo income during the interval betiveeo the death of tho tenant for life and 
the attainment of 21 by her children aod there w'ls no lodicatton of tbe testator’s 
intention as to the vesting of the interests of the obildren (o) The rule bas 
been thus stated by Vessel, U It “In my opinion where a legacy Is payable 
at a certain age, but is In terms contingent, tbo legacy becomes vested when 
there h a direction to pay the interest id tbe meantime to tho person to whom 
the legacy is given, and not the less so when there is a superadded direction 
that tho trustees shall pay tho whole or part of the intorost as they think Gl" Ih) 


A gift over On a contingency does not necessarily make tho Inlorcst conticgenl 
whore there is a provision in tho will for maintenance, etc Thus, a bequest to 
trustees of tho residuary estate with a dwootlon to apply bo much of tho Intercat 
or profits as may bo necessary for mainlcoauco and education of tho children 
of tbo testator's daughter until they should respectively attain tho ago of 2i, 
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and tliea to divide tho principal between thorn, with a over la oase of any 
dying under 24 without leaving isaoo. Is not void as too remote, but gives a 
present vested Interest, with an executory bequest over Id case of death under 
24 without leaving Issue (a) 

Therefore It comes to this, that words such as, when, if, efc , occurring alone 
and unqualified may be condition precedents and therefore make the gifts 
conditional, but the sense may be oont'olled by expressions and circumstances, 
BO as to postpone payment or possession only and not vesting. One set of such 
expressions and circumstances will be where the interests of the legatees are directed 
to be laid out at the discretion of the executors, cfc, for tho benefit of the legatees. 
Id such cases the legacies will be vested aod not contingent (&}■ 

In Eoglisb law If a part of the inoome of a legacy be given by way of 
maintenance, the gift is not necessarily vested (c) If the whole income be 
given the legacy is deemed to be vested (d). It has been held that even a 
discretionary power m the trustees to apply the income In and towards maintenance 
would make tho interest of the legatee contingent It Is the gift of the whole 
income and not the gift of the maintenance which affects the vesting (e). 

5. Tho rule as to gifts to a class. The Exception deals with the 
case of a gift to a person. The question has been raised whether the rule laid 
down in the section Is confined to gifts to individuals or extends to gifts to a 
olassca (see next section) The rule is now settled that where the gift is of an entire 
fund payable to a class of persons equally on their attainiog a certain age, 
a direction to apply the ioeome of the whole fund in tho meantime for their 
maintenance does not create a vested interest In a member of a class who does 
not attain that age(^) Therefore, whore an interest of a fund is given to a 
class of persons but the fund itself ts given on the class attaining n particular 
age, no member who attains that age acquires a vested interest In tho fund, 
unless each iodlvidual member of the class Is given bis proportionate share of 
the Income (p) A gift, therefore, to a class of persons who attain a certain age 
with a gift of the Intermediate income, without any words Indicating severance 
so at to make bis own distinct share payable to each, will make the gift 
\V) 

Lord Bomilly has thus stated the rule (i). "The court endeavours, no doubt, 
to construe a gift as vested, if It can. bat the authorities are numerous and 
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conclusive that where a gift la made to a class on oondUIon of their filllog 
a particular character, it can only vest m case that condition is Batished If a 
legacy be first given to a person, and the condition added relates only to the 
time of its payment, as at a particular age, that is good, but if there be no 
gift, except in the direction to pay at a particular ago, the legatee must attain 
that age before the legacy vests in him, and if that age bo too remote, the gift 
Is void (a) Cases have occurred (6) where interest on the legacy helng given 
in the meantime it has been held vested So if the legacy has been separated 
from the hulk of tho teafcator’a property it has also been held vested (c) (Bui) 
where there is no gift except in the direction to pay, and the period of payment 
violates the rule as to remoteness, it Is void** Similarly, ‘if upon tho whole will. 
It appears that the future gift is only postponed to let in some other interest, or. 
as the Court has commonly expressed it, for the benefit of tho estate, . . the 
interest is vested although the enjoyment is postponed * (d) 

121 (S. 108). Where a bequest is made only to such 
Vesting of interest inembers of a class ns shall have attained 
mcmb«rof‘.° Ilf, particular age, a person «ho has not 

aa shaii have attain nttainea that age cannot have n vested interest 
ed particular age in tho legacy. 


JUusb ation 


A fund is bequeathed to such of the children of A as sball attain the 
ago of 18, with a direction that, while aoy child of A sba!! bo under tho ago of 16, 
the income of the share, to which it may ba presumed be will be orontuslly 
entitled, shall bo applied for his maintenance and education Ko child of A 
who is under the age of 18 has a vcitcd interest m tho bequest. 

Tho section. The aeotion applies to tho wills of Hindus, etc See S 22 Transfer 
of Property Act. S 111 deals with tho ascertainment of a class when the gift Is 
unconditional and therefore immediate, tho Exception to tUat eoctlon deals with 
the case whero not vesting but possession is postponed This section deals with 
the case of a gift to a class subject to a coodid >n, tbo condition being the attainment 
of a particular ago by tbo membera of a olasa The coDdltlon, In other words, 
becomes a part of tho description (See S 98) A distlncllon baa to be drawn 
between a gift to a cootlngent class, e p to the children of A as shall, or 
who shall, attain 21, In which ease tho class which maj ho entlllod to the 
gift It Indeterminate, as It cannot bo predicated who or how many of Ihs clan 
shall attain 21. and a gift to n class ® contingency,# p , to the children 

of A at or when they attain 21. In which case tbo dais ii fixed but any IndivlJuai 
member thersof may be debarred from taking If ho do not comply wUh the condition 
It Is the former clan of cates that is dealt with in this teellon 

A gift as contemplated by this section hos again to bo dlitlpgulihod from 
a defeasib’e hlerest, or a gift upon a condition aubiequeol which may result 


(•) //aif/r V J;/JJ 4 Sita 455 
it\ As ta T CfjAaw 6 Vrs. 
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<) V, t'eui tf 4 Cf A Pb 
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!q the defeftsaooe of the interest. The dlstlnotion between the two classes of 
oases has been thus pointed out: "One oiass Is where the devise is to a partjr 
at a given age and the property is given over if the party dies under that age. 
The other Is, where the description of the dcvist Is such as to make the given 
age part of the description In cases of the former class, the Court has discovered 
an intention expressed in the wlil, that the first devise shall take all that the 
testator has to give, except nhat he has given to the devisee over; and, In 
order to give effect to that intention, has held, by force of the language of the will 
that the first devise was not contingent, but vested, subject to be divested upon 
the happening of the event upon which the property is given over. In the other 
class, the Court has held the devise oontingent, upon the ground that no one 
could claim who could not predicate of himself that he was of the age required 
—that otherwise he did not answer the entire description' (a). 

Pkxpps V. Acken (6) may be taken as the leading case illustrating the 
principle of divesting of a vested interest Here there was a gift to trustees 
upon trust to convey certain lands to A when he should attain the age of 21 
with a gift over In case of A's death before 21, it was held A got an Immediate 
iuterest which was liable to be divested In case of his death under 21. In other 
words, the attainment of the age was not a condition precedent making the 
interest of the legatee contiogeot but from tho context (tbo gift over more 
partioulatly) was construed to point out to an event on the happening of which 
an estate already vested was to be divested In favour of some other person. 

But this construction has no application where the attainment of a certain 
age is clearly a condition precedent to the vesting of the interest and this is 
the class of cases which the section deals with ‘It is an established prlnclpie 
of law, recognised by all cases that are in ttio books, and founded on tbo nature 
nf things, that estates must remain contingent until there bo a person having 
all the qualifications that the testator requires, and completely answering the 
description given of the object of bis bounty la bis will’ (c) As has been observed 
in LtaU V. ^oftinson id), “If I give to persons of any description vihtn they 
attain 25, or upon attainment of 25, or from and after their attaining 25, Is 
it not precisely the same thing as If I give to tueh of those persons as should 
attain 25? None but a person who can predicate of himself that be has 
attained 25, can claim anything under such a gift* In Bull t. Prichard {jg), 
the gift was to trustees to convey the testator’s estates to tbo daughter for 
life and after her death unto and equally between all the children of bis daughter 
who should live to attain the age of 23, the gift was a gift to a contiogeot class 
to be ascertained at the death of the daughter and to be cooSoed to those 


(o) 

Buff T. Pdehofi, 5 Hare 567 ; 
Ftitlf<g T 12 M. & W. 


Ch D. 703, 713; /?« QtxtrtaooJ, 
(I903I 1 Ch. 749 


J ^U. & «.». ..luJ. 

(c) 

•DuffitU T. DufUU. I Dow & CL 
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1 Uu 364 

(») 

5 Sim. 44 a£d itL 9 CL & F. 

563 : see also AnJm v AnJrt*. 
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who attained the age of 23 Therefore, in this class of cases where words of 
contingency form part of the description of the class of persons who are to 
take, the words must receive their natnral construction and no estate vests 
Irj any one until he attains the particular age, unless there Is something In the 
Will pointing to a different conatrucllon (o) The rule laid down Jn the section 
must give way if tho testator by sultablo words has excluded Its application ({»), 
A gift will bo void for remoteness If not HmUed within the period allowed by 
the rule against perpetuity (c) 

The Illustration shows ttjat a provision for maintenance will not make the 
gift a vested one This is amply supported by authority (d) 


CHAPTER IX. 

OF ONEROUS BEQUESTS 

122 (S. 109). "Whoro a bequest imposes 
Onerous bequests an obligation on tlio legatee, he can take 

nothing by ifc unless ho accepts it fully. 

HlvBtraUon. 

A having shares In (X), a prosperous joint stock company and also shares 
In (Y). a loint stock company lo dlfllcuUies, in respect of which shares heavy 
calls arc expected to bo made, bequeaths to B all bis shares In Joint stock 
companiss , D refuses to accept the shares lo (V) Ho forfeits tho shares in (X) 

123 (S. 110). lYhoro a wiU contains two soparalo and 
One oi two sopa- ludopciicicnt bcqucsts lo tho giimo porBon, 
rate and independent the legatee IS at liberl} to accept one of 
bequeUs ^to^^samc tliom and lefuso the other, although tho 
cepKd, 'a'lfd other former may bo buneficjal and tho latter 
onorous. 


liiusfrafion 

A, having a lease for n term of >car« of a house at a rent which be and 
hf« reprcsentallvM are bound io pay during tbe term, and which Is higher than 
tho bouse can bo let for, Irqueatht to B tho lease and o sum of money. D refuses 
to accept the lease He will not by this refusal forfeit tho money 

Tho ooctlonn The sections opp> to the wilts of fllncluj, tie Sta 8 
1!7 Transfer of rropcrty Act 


Tho rule The ruls emlodled in these two seetiom will appear clear from 

the faUjwlnK olirrTBtioni in OutAn/f T U'afrondfr) — * It arpeati to nie plslo *hal 
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when two distinet lecacies or gifti aro made b; a will to one persoa ho Ir, 
Bi a general rule, entitled to take one and disclaim the other, but that hla right 
to do to mar be rebutted If there Is anything In the will to show that it was 
the teitator’a Intention that that option should not exist For there ore cases In 
which the Court has held that a legatee has no right to take one gift and leave 
another, because It has dlicoTcrcd on ioteotlon on the part of the testator to 
coupio the two gifts together But In the present case the question arises upon 
a single and undivided gift, and It appeara to me that such a gift Is pnma facte 
evldsnco that it la the testator's intention that the gift aball be one, and that 
the legatee shall cither take It or take none of It The will has to bo coostrued 
in order to ascertain the testators Intention, liz, whether ho sought to bestow 
a bounty or Impose a burden A gift of a dilapidated building does not mean 
a liability on the part of the legatee to make extensive repairs (a) Where the 
two gifts are separate the legatee may accept one and reject the other The 
mere fact that the gifts arc given to one senicDce or in two sentences Is 
Immaterial (6) 


Illustrations Where the legatee of a house held by the testator on a lease 
at a reserved rent higher than it could be let for after bis death was also given an 
annuity under the will and tbo legatee wanted to disclaim the gift of the lease, 
Aefif, 11 was the intention of tbe testator that bis estate was not to be subject to 
the rent of the leasehold house the legatee could not. In that respect, disappoint 
his InteatloD, and retain the benefit given by bis will, but must take tbe gift with 
tbe burden (e) But this is so where tbo obligation Is Imposed by tbe bequest 
(S 122} and not wbero there are two eepsrato and independent bequests (S 123] 
In the latter case tbe legatee can accept tbe one and refuse tbe other, m tbe former 
case be cannot claim tbo legacy aod repudiate tbe obligation Tbe rule applies 
to gifts of properties subject to encumbrances (d), eg mortgages etc, and the 
legatee Is bound in such cases to apply tbe surplus income to keep down tbo interest 
upon the enoumbted part As has been observed ]f a man obooses to give divers 
items of property as one aggregate gift, tbe not beneficial interest which be gives 
to the donee, reckoned in pounds, abilliogs and pence, is the net amount of the 
profits to be received after disebarglog tbe outgoings when there is a gift of an 
aggregate the donee cannot refuse a portion of it and take the rest Tbe testator 
has chosen to give the property subject to tbe burden, and tbe donee taking It 
cannot refuse to bear tbe burden whatever It may be (e) How onerous such a 
gift may be will appear from tbe case of Oregg v Coatee (/), where a legatee accepted 
a gift a of right of residence In certain premises so long as he should think proper, 
“he severtbeless keeping 'the premises* in good and tenantable repair and paying** 
a rent of £100 Tbe premises were secidentally destroyed by fire Tbe defendant 
was held liable to reinstate the premises or pay a sufficient sum for that purpose 
and also to be liable for tbe rent 


(o) Wanen r RudJall I J & H I 
(«) He Hotehh). 32 Ch 6 400 
(e) Talbot V dart of Radnor, 3 Mr 
& K. 252 

(</) Frcaen r Law Life Aautahee 


Society (1896) 2 Ch 511 
, («) Re Kemhglon {1902» i Ch 203 . 
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A leealco who has refused a leeacy may talracl hla disclaimer if Iho Icsacj has 
not been dealt trith m the meantime (o). The diselaimer may be by conduct (i) 

CHAFTEE X 


OF CONTINGENT BEQUESTS. 

(124). S 111, "Where a legacy is given if a 
Bequest coniin- Specified uncertain event shall happen and 

uncertam°cv?n^^no mentioned in the will for tlie occur- 

time beingmentioned rence of that event* the legacy cannot take 

for Its occurrence effect, Unless sucli event happens boforo tlio 
period when the fund bequeathed is payable or distributable. 

Jllustrattons. 

(0 A legacy is bequeathed to A, and, ID case of his death, to B If A survives 
the testator, the legacy to B does not tako effect. 

(tO A legacy is bequeathed to A, and, In case of bis death without children, 
to B. If A survives the testator or dies in bis lifetime Icaviog a child, the legacy 
to B does not t&kc effect. 

(til) A legacy is bequeathed to A when and if he attains the age of 18, nnd, 
la case of bis death, to B. A attains the ago of 18 The legacy to D docs not take 
effect 

(iv) A legacy Is bequeathed to A for life, and, after bis death to fi, and, “In 
ease of B's death without children,** to 0 Tbo words ‘Mn case of B's death without 
children' ore to bo understood as meaning to case B dies without children during 
the lifetime of A. 

(t) A legacy is bequeathed to A for life, and, after bis death to D, and, "in 
case of B 8 death." to C. The words **fa case of B*s death" are to be considered as 
jBcanJcff * io ctft B dies Jo the liffUmo of A 

1 Tho section. The section applies to the wills of Uindui, ffc. Cf S 23 
Transfer of Property Act In 8 120 It Is stated that a contingent Interest does not 
vest until the condition has been fulfilled This section Imposes a qualtficatlon es 
regards the time of vesting when none has been mentioned in will for the fuiStmeat 
of the condition. 

When the testator bss not fixed any time within which the contingency muit 
le removed, then, according to this section it must be removed before the period 
cf dlilrlbutlen The iccticn thus relstev to a case where there is a gift In favour 
of a person which at the cutset ii cenllngent (for It Ii to take effect If a ipecifleJ 
uneerUlB event shall happen) end no lime has been mentioned In the will f^r Ih* 
eccurrerce of the event. In eu'h a cate, the section states, the gift will l>eeone 
vested only If the event Lapren, and so the contingency I e removed before Ih® 
gift l*e<-cres paystl'* cr dislrllu title The gift will (all if the event dc'c# rot bspr'O 
»*-d lie c*'“tl"gs'cy le not recnrvfd Icfor* that date NShere tiers Is o refsrsne* 


(.1 n, V.»., Itll) I CK 372 I 2 CA 2JO.W.W! '2 CJ 
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to nD 7 UDcertalQ ercnt, there If no eonttogcner Bod tb!s teetloo hat no application 
(a) The icctlOD la dUtloguitlied from 8. It!) by the fact that it appllea only when 
the prior bequcit If capable of taking effect. If that bequeit faila nb ini<to the 
principle laid down In S ltd applies (6) This aeotlon deals with the case of aub 
■tUuttonal gifts to take effect on the happening of speclhed uncertain aventa and 
not with that of gifts of 8ucee«slTo intercsta or remaindera (c) This section can 
have no application where there (s a gift over foifowtog an absolute gift for the 
absolute gift can not be cut down by subsequent words (d) Lastly, this section 
does not apply where the Hindu Witte Act le not applicable (a) 

2 Tho rulo The rule and some of the lllustrattoos are obviously taken 
from the decision of Sir John Itomitly M R in Edtcardt v Edu.ard» kf), where 
four daises of cates arc diitlngulahed and discussed (a) where there !a a simple 
gift to A, and, If he ahall die, then to B (aco Iliust 1} Aa no period of time is 
mentioned in the will, within which A dying tho gift to D may take effect, “It la 
necessarily presumed that the period of time to which the testator refers is the 
period of possession or payment, ne , bia own death — when tho legacy to A will take 
effect, and that the subsequent limitation is introduced to prevent a lapse of the 
legacy, in ease A do not survive tho testator ‘ The gift, therefore, may be read 
in these terms — a bequest to A, but If A ahall die before tho bequest becomes 
vested In him then to 0, consequently if A survive the testator, he takes an 
absolute vested interest in the legacy 

(b) where the event epokco of on which the legacy Is to go over is sot a certain 
but a contiogeot event, 0(7 to A and in case of bis death without children to B 
In these eases, it has been held, that the primo/ocic meaning Is that if at any time, 
whether before or after the death of the testator A should die without leaving a 
child the gift over takes effect and the legacy vesta in B (p) Here it would be 
importing a meaning and adding words to tho will if it were to the construed to 
Import as a condition which was to entitle B to take, that the death of A without 
children must happen before some particular period 

But the principle will not apply where the context shows a different Intention 
on the part of the testator |h) N B The Indian Legislature baa refused to recon* 
TiAf Aricr<rvftf A-y WcMf (ii}, fje It ssfs that r/ A atrmves fie 
testator the gift over to B does not take effect 

(o) If a previous life estate be given followed by a gift to A, and, if be shall 
die, then to B if A die before the period of possession or payment, te, before the 
death of the tenant for life of the legacy, the legacy goes to B (i) This is inaooord 
with illust (v) 


(а) Ciandra v Prasanna 38 C 327 , 
21 M L J 116 

(б) Radha Piatad v Raneemanl 33 C 
947 . 10 C W N 695 

(c) Hatendta v Baaanka 22 C W, 
N 669 691 

(d) TVfpufjri V Jagat, 40 I A 37 , 
40 C 274 Sureih v Laid 22 
C L. j 316 

(e) Ptem Singh v Hardd Sln^h 80 
40 


I C 1045 

(/) 15 Beav 357 See Salyaranjan v 
Annapurna 48 C L ! 523 114 
r C 666 

(g) Boaera y Boteera, 5 Ch 244. 

(A) Re Luddy , 25 Ch D 394 

to Hervey v AleLaaghl n i Ptiee 
264 cited m Sahaharry y Petty 
3 Hare 86, lee Re piaher (1915) 
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(d) Thp last class of cases 18 where a Ilfo estate ig gircn to one In the subject 
of tho gift, and on the dolermlnation of the estate, the subject of It is given to A 
with a direction, that if h© ahaU di® leaving no child, his share shall go to the 
survivor. lo the absence of any words indicating a contrary intention, the rule is. 
that these words, indicating death, without leaving n child, as the event on the 
occurrence of which the gift over is to take effect, must bo construed to refer to the 
occurring of that event before the period of distribution Courts are anxious to 
avoid a construction so inconvenient as one which must suspend the absolute 
vesting of the subject of the gift during the wholo life of the legatee (a) 


3 Modern English law. The ruling of Sir John Eomilly in the last class 
of cases has been criticised by the House of Lords in 0 ifahoneyv Burdetl (b) 
and overruled In Ingram v Soutlen(c) These cases have been followed in 
re Schandhorst (d) According to the law laid down m these cases tbo gift over 
takes effect on the contingency happening at any tune and not necessarily before 
the period of distribution because words must bear tbeir ordinary literal meanieg, 
a view widely different from tbo Indian law These modern decisions have no 
weight in this country, at least in cases whore the Succession Act applies, as 
the old law has been stereotyped by tbo Indian Legislature In Chnslmn v 
raplor (e), death was taken to mean not death at any lime but before the period 
of distribution such being construed to be tbo inteution of the trstator 


4 Gift to groups Tbo general rule is that where there is on immediate 
gift, I e, the gift Is not subject to any condition or dependent on the happening 
of any event, to a group of children In specified eliarc'i, nbo ore to take as 
individuals and not os o class those coming loto existonco after tbo testator e 
death are excluded (/) SMiero tbo gift Is not Immediate those coming into 
existence before the period • f distribution urc entlilcd (g) 


6. Doath as a contingoncy The general rule os laid down In Fngllih 
casfs Is Ihal where tbo gift is lnin"d»atc, but in case of death of tbo legatee 
there Is a gift over to anoibcr pcrion, then the words Jn casO of do not mean 
from the time of the dcdth of tbo first legatee whenever It may happon so as 
to restrict his Interest to one for life lut means dralb In a certain contingency 
rir, before the testator The reason Is t'nt death in itself is A crrtfllnly, hut 
the testator has spokea of it as a contingency by such words as In cJi*' of* 
or ‘if be shall die* Sow the only thing uncertain about death Is tbo tin# of 
Its bappenlng Tlie testator Intends the ulterior j.irt to tike effect in case of 
the prior lervtro dying before a p-irticulor period which however he hs» tc* 
ipcelfif J (M The words In the event of deith of either have trrn s mllsriy 
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construed (a) The reasoning bolds good also In the case of a gift to two 
persons with a gift over to the survivor od the death of one of them (6) Where 
the gift Is immediate the only period to which the testator can refer Is that of 
his own death (c) This construction Is adopted unless a contrary intention 
appears by the will , so that those words may also mean death at any time if that 
construction be favoured by the context (d) 

In case of a gift in remainder c ^ to A for life then to B and in ease 
of his death to C, the ordinary rule is that the words 'm case of bis death' 
mean death before the determination of the prior particular estate when the 
gift over vesta in possession, therefore, there will be substitution m case of 
the remainderman dying before the bolder of the prior limited Interest (e) There 
will be substitution even In ease of the remainderman dying before the testator (/) 
The interpretation of death as meaning death at any time does not make it 
a contingent event, for that is an absolute certainty, b^nce It is construed as 
meaning death occurring before a particular period which may or may not take 
place. 

This rule of construction not applied where there is a gift over, not simply 
in case of death but there is coupled with H another event which is clearly 
oontlogent. e g. in case of death without issue or m case of death below 
a certain age (see lllusts ii and lu) In such cases a clear contingency is expressed 
and it Is not necessary to construe death as meaning death during tbe lifetime 
of the testator, the words of the testator are given full scope The principle of 
oonstfuction adopted la such eases is that the executory limitations take effect 
on the contingencies on which they are made to depend happening at any time (p) 
If the contingency happens during the life time of the testator, the ulterior gift 
takes effect immediately on the testator’a death (^) The Indian legislature 
however has adopted one uniform rule of construction for all cases coming under 
this section 

6 No timo is mentlonod The mere dxiog of the 'nearer limit of time 
beyond which this specified uncertain event is to happen" emnot amount to 
the fixing of a definite time as Is contemplated by the section, for It does not fix 
any ' definite point of time at which nor any further limit of time within which 
that event is to happen '(t) The rule laid down in the section will not apply 
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(t) Tie Fisher. (1915) t Ch 302 
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(d) The )astD3aB5 of cases js where a hfe estate isgiren to one in the subject 
ofthcgift, and on the determination of the estate, the subject of >t is gireo to A, 
with a direction, that if he shall die leaying no child his share shall go to the 
survivor. In the absence of any words indicating a contrary intention, the rule Is. 
that these words, indicating death, without leaving a child, as the event on the 
occurrence of which the gift over IS to take effect, must be construed to refer to the 
occurring of that event before the period of distribution Courts are anxious to 
avoid a construction so iaconvooioat as one which must suspend the absolute 
vesting of the subject of the gift during the whole life of the legatee (o) 

3 Modern English law. The ruling of Sir John Romtlly in the last class 
of cases has been criticised by the House of Lords in 0 Mahoney v Burdett (i) 
and overruled in Ingram v Soutlen (c) These eases have been followed in 
re Schandhorst (d) According to the law laid down m these cases the gift over 
takes effect on the contingency happening at any lime and not necessarily before 
the period of distribution, because words must bear their ordinary literal meaning, 
a view widely different from the Indian law These modern decisions have no 
weight in this country, at least m cases where the Succession Act applies, as 
the old law has been 8tereot>ped by the Indian Legislature In Ckrtsttan v 
Taylor («), death was taken to mean not death at any time but before the period 
of distribution such being construed to be the intention of tho testator 


4 Gift to groups The general rule is that where there is an immediate 
gift, t a, the gift is not subject to any condition or dependent on the happening 
of any event, to a group of children Ju specified shares, who are to take aa 
individuals and not as a class those coming into Gzistenee after the testator b 
death aro excluded {/) VI here the gift is not immediate those coming into 
existence before ths period of distribution ire entitled (p) 


5. Death as a contingency The general rule os laid down in English 
oases la that where the gift is ioiaicdiatc, but m case of death of the legatee 
there is a gift over to another person, then tbo words id cased do not mean 
from tbo time of the death of the first legatee whenever it maj happen so as 
to restrict his Interest to one for hfc but means death lo a certain contiDgeocy 
ttc, before tbo testator The reason is tbit death in itseif is a certaiaty, but 
the testator has apoken of it aa a contingency by such worda as ‘In case of 
or *if ho shall die* Now the only thing uncertain about death is tho time of 
its happening The testator intends the ulterior gift to take effect in case of 
tho prior legatee djlng before a particular period which however ho has not 
specified (A) Tbo words m the event of death of either have been sirollstly 


(o) Da Coifa V Kier 3 Run 360 , 
Catlond V Leonard I Sw 161 , 
/?« Raiedi, (1916) 2 Cl. 42. 
ChritHan r Tcijlor i926 A C. 
773 , but O Afafioney r B^rdeft, 
L. R 7 H L 383. 

(W L. R. 7 H L. 3«S 

tci L. R 7 H L 403 

(V) ((9021 2 Ch 234 

\t) 1926 A c rrs 


{/) Butler V Love 10 ^im 317 , 
Rogea V Atukh 10 Cb D 25 , 
bul lee (jiflfu v HatrU 5 Dear 
45 

ig) G T CHrptn. I Bro C C. 
556 

(A) CambHJge r Ro^ h Vet 12. 
d/ome r Pillaru, 2 M/ ^ ^ ’5' 
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construed (a) The reasoning holds good also in the case of a gift to two 
persons with a gift over to the sumyor on the death of one of them (6) Where 
the gift is icnmed ato the onlF period to which the testator can refer Is that of 
b s own death (c) This construction is adopted unless a contrary intention 
appears by the wili so that those words may also mean death at any time if that 
construction be faroured by the context (d) 

In case of a gift in remainder e 9 to A for life then to B and in ease 
of bis death to C the ordinary rule is that the words m case of bis death 
mean death before the determination of the prior particular estate when the 
gift over vests in possession therefore there will be substitution in case of 
tbo remainderman dying before the holder of the prior limited interest (e) There 
will be substitution even in ease of the remainderman dying before tbo testator (/) 
The interpretation of death as meaning death at any time does not make it 
a contingent erent for that Is an absolute certainty bonce It is construed as 
meaning death occurring before a particular period which may or may not take 
place 


This rule of construction i« not applied where there is a gift over not simply 
in case of death but there Is coupled with it another event wb oh is clearly 
oontiogeot e g in case of death without issue or 10 case of death I elow 
a certain age (see illusts ti and tv) In such cases a clear contingency is expressed 
and It is not necessary to construe death as meaning death during the 1 fetimo 
of the testator the words of tbo testator are given fullacope Tbo prtne pic of 
oonstruotion adopted In euoh cases is that the executory limitations take effect 
on the contingene es on which they are made to depend happening of any fime (g) 
If the contingency happens during the life time of the testator tbo ulterior gift 
takes effect immediately on the testators death (A) Tho Indian legislature 
however has adopted one uolforoi rule of construction for all cases coming under 
this section 

6 No time Is montionod Tbo mere Gxlog of the nearer limit of time 
beyond which this spec bed uncertain event Is to happen cannot amount to 
the fixing of a definite time as Is contemplated by the section for It loes not fix 
any definite point of time at wbiel nor any further limit of time within which 
that event is to happen (0 The rule laid down in the eectlon will cot apply 


(a) Oarkt t Lulhcck 1 Y & C C 
^9’ JtHhut T Hatht! A Be»T 
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ih) Fhhtr (1915) I Ch 302 
(e) H nckUy Stmmons A Vei 169 

Ommanty t Berert IS Vr* 291 , 
Slloketee r D*irpon3raln 5 C. 59 
(rf) CemlrUge t /?e«* 8 Vet 12 
(<) GlrJItifone v ‘Dct 2 S m 225 
Home v Pillana 2 Mj & K. 
15 22 Ptnry ▼ Commbtontr 
<5c, 1900 A C. 628 
(/) tee V King 16 BetT 46 
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'Q«»en T Do9en 5 Ch. 244 
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(A) ©enn * D ton 16 S m 21 Hue* 
T Joehon. 23 L 1 Ch 51 
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33 C 1306 II C. V, N 12 r 
Jeherglr t Aal ACAuAra 13 Boa. 
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where the event on the occurrence of which the distribution ts to take place is 
mentioned (o) or indicated (i) in the will 


7 The period when distributable, These words denote that it 
has to be determined according to the tenor of the will when the division or 
distribution is to take place They are not to be taken m all cases as signifying 
the time of the testator's death (c) As will be seen from illustrations (i) and (k) 
where death is spoken of as a coatiageney and the gift is immediate, the fund 
IS payable or distributable on the testator's death, t e the event must happen 
before the testator's death, if the gift over is to take effect , when the gift 
18 In remainder as in illusts (i«) and (»t>) the coatiogenoy must be removed 
before the determination of the prior particular estate and therefore the period 
of distribution of the subject matter of the gift is tbo time of the death of 
the prior life tenant (rf) 


In Norendra Nath v Knmalbaitnt (e). the testator directed, ' Aly three sons 
shall be entitled to enjoy all tbo movable and immovable properties left bj me 
equally Any one of the sons dying sooless the surviving sons shall be entitled to 
all the properties equally ‘ The case closely resembles tllust (m) The specified un* 
certain event IS the death of any of the three SODS and the legacy which is to take 
e^ect on the happcnjog of th/s uncertain event is tbegi/t to the survivors, and no 
time having been mentioned in the will for tbo occurrence of this event, uoder this 
section unless the specified uncertain event happens before the fund is payable, 

I e , in this case before tbo death of the testator, the legacy (i e , the legacy 
to the survivor) cannot take effect Oae of the testators sons died sooless after 
tne testator’s death It was held by the Privy Council that the contingency not 
happening before the period of distribution, vis, the testators death, the original 
gift to the three sons in equal shares became indefeasible after the testator's death. 
The fund was not payable till the youngest attained majority But this did not 
affect period of distribution As was observed, '‘It would be impossible to bold 
that the period is to be postponed by reason of the personal incapacity of some 
of the beneficiaries 

In Jehangir v Nath/iushru (/), the testator provided that his two sons P and 
J would after his death 'be pr.>prtetors half and half alike m equal shares’ of 
his whole estate aod tntcr aha directed tbat in case P had no son born to blm 
J was to give away his son us palaka to P P died after the testator without 
leaving a natural son and on the third day after his dtalh J gave his own son 
as pulaha toV It was held that the event on the happening of which the legacy 
to the adopted son was to take effeat did not occur before the testator s death which 
would be the period of distribution of the legacy The English rule on this branch 


{a\ 3il‘epefiJra v Amarendta, 43 1 A 
12. 43 C 432 

(i) Ado Ctnl y VUhaldat 22 Bom 
L. R. 1005, 58 I C 996 The 
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Fratenna. 23 C \V S 1038, 
54 I C 697 
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of the law as laid down in Edwardt v Edwards (a) bas been adopted in this 
seotlOD The contingency must happen before the period of distribution which 
should be taken to be the death of the testator (6) 

In Ourusami v (e) tbo testator left his properties to bis two daughters 

and provided "If both the said daughters shall have issue, they shall divide 
the said properties equsllv Those who have no issue shall, as aforesaid enpy 
the income for their lives, and those who havo Issue shall enjoy the whole property ’ 
Both the daughters had Issue during the testator’s lifetime, but after his death 
one of the daughters died without Issue, held, on the birth of children to both, 
they took absolute Interests In severalty under the will, the words ‘have issue 
should not be construed as * leave Issue, ^ It was not nesessary that the daughters 
should leave Issue behind in order to got an absolute interest. 

Where a testator authorised bis widow to take three sons in adoption and 
directed that * On the death of one adopted son and until the adoption of 
another son by my wife, all m> properties shall remain in the ownership and 
possession of toy wife,' and the first adopted son died after attaining majority 
it was held, the gift over to the widow did not take effect Here a legacy is 
given to the widow of the testator if a specified uncertain event namely, the 
death of the adopted sou of the testator shall happen, tbo legacy, therefore, 
cannot take effect unless the specified uncertain event, namely, the death of 
the adopted son, happens before the period when the fund bequeathed is payable 
or distributable, whether the period be taken as the death of the testator or the 
attainment of majority by the adopted aon Therefore the estate bad vested 
absolutely in the adopted son at the time of bis death (d) 

In Eamlal ▼ Secretary of State {«) tbe time of death of the bolder of life 
estate was construed to be the point of time when It was to be ascertained 
once for all whether tcmaiuderman would take or not 

8 Illustrations and decided cases lllust (>) In Elhkasee v 
Durponarain (/) a gift to four persons with a proviso that “if any of these 
four persons happen to die tbe survivor of them will receive this estate in 
equal shares ' was construed to confer a vested interest in them as they all 
survived tbe testator The case was distinguished from Soorjeemoney v 
Eenobundoo (g) by the fact that m tbe latter case the survivors were to get 
on the death of a legatee without issue and therefore tbo event of survivorship 
referred to the period of tbe son s death and not to that of tbo testator Where a 
testator gave tbe residue to bis two sons in equal shares absoluteiy with the 
proviso that in tbe event of tbe subsequent birth of a son be was to get a 
share, or of a daughter she was to get a legacy no child being born before the 
period of distribution, held the shares of tbe sons became absolute (h) 

(fl) 15 Bear 357 (e) 7 C 304 10 C L R. 349 

(6) /^erentfra r fCamaliethl 23 C (/) 5 C. 39 

563 P C fold tg) 9 M 1 A 123 

(e) 22 I A. 119, 16 M 347. (Aj DomodarJai v Dayaihal, 23 1 A 

(d) Manlksamala v Nanda, 33 C. 126 22 B 633, levciiieg 2t B I 

1306. 4 C L J 357 
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Illnsh ations. 

(i) Properly is bcqnealberi io A and B to be equally divided belweeo tben, 
or to the survivor of them If both A and B survive the testator, the legacy Is 
equally divided between them If A dies befoto the testator, and B survives 
the testator, it goes to B 


(»0 Property 18 bequeathed to A for life, and, after his death, to B and C, 
to he equally divided bctiveeD them, or to the survivor of them B dies during 
the hfe of A , 0 survives A At A’s death the legacy goes to C 

(j«j Property IS bequeathed to A for Hfe, aod, after bis death to B and C, or 
the survivor, with a direation that, if B should not survive the testator bis cbildreu 
are to stand In his placo C dies during the Ji/e of the testator , B survives the 
testator, but dies in the Hfelime of A The legacy goes to the representative of B 

(iv) Property is bequeathed to A for life, and, after his death, to Band C, with 
a direction that, In case either of them dies in the lifetime of A, the whole shall go 
to the survivor B dies in the lifetime of A Afterwards 0 dies m the lifetime of A 
The legacy goes to the representative of C 


1. The section. The section applies to the wills of Hindus etc See S 24, 
Transfer of Property Act The rule laid down in the section follows from tbet lo 
the previous one ft deals with the case of a gift to survivors at some period, the 
exact period not being speoifiod by the testator Where the specified uaeortain 
event IS the death of all the legatees except one or ofsomeofthe legatees, then the 
gift to the survivor or survivors will not take effect, if no time be mentioned m the 
Will for the occurrence of the event (which is the death of some of the donees). 

unless such event happens before the time of pajrtnvnt or distribution It has been 

provided, however, that this rule will apply ‘unless a contrary Intention appears by 
the will' (o/ 


* The general leaning of tho courts in favour of vesting Is a reason for construing 
the survivorship to refer to ns early a period as possible' (6) The courts do not 
111 0 to wait indefinitely to see how would things turn out and then determine whether 
tho gift to the survivor takes effect or not, as that would have an unsettling effect on 
property I his section applies where tho words of survivorship are used to denote 
tho interests of persons who are to take and not where they arc used as words of 
limitation, e p , to tenanta in common with the benefit of survivorship (c> 


2 Tho rule Tho rule hid down In the section has been thus stated (d) 
“I consider it, however, to be now settled, that If a legacy be given to two or more, 
equally to be divided between them, or to tho survivors or survivor of thorn and 
there be no special intent to bo found In tho Will, that the survivorship is to be 
referred to tho period of division." Therefore nil that this decision or this section 
says Is that the survivor allvo at tho period of distribution will be entitled to tho 
legacy. As will appear from the illustrations, If property bo given to two persons, 


(a) See Velfilfpjuh t Afu^aitffiu, 29 
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nilL a direction that on tho death of one the survlror is to got the whole, then the 
surrlvor ^lil bo so entitled if tho death takes placo boforo the period of distribution 

3. Meaning of ‘survivor* The term is suspcetiblc of moro than one 
mcaolog As has been obserred before, it requires a context to give the word any 
meaning at all otherwise such questions as survivor of whom ? or, survivor when? 
cannot be answered It m&y mean the survivor of tho testator , it may mean the 
survivor at the time of some event comtonii latcd by the will which is being d!s. 
cussed, and what it is must found out by reference to the context (a) The 
natural meaning of the word Is the longest liver of the several persons named or 
referred to (b) It may also mean not outliving a number of persons but surviving a 
particular person or surviving n particular period of time (c) Generally speaking 
It means living beyond some period (d) It may also mean that the person who is 
to survive must be living at the time of the event which bo is to survive (e) A gift 
over may prevent the word from receiving its natural meaning (/). It may be 
construed to mean others {g) Thus where there was a gift to A and B as tenants 
in common in tail and if cither should die without issue to the survivor of them, 
on the death of one without issue the other was held entitled to take (A) Survivors 
In tho plural number may denote o single survivor (i) 

4 Time of payment or distribution. Where a testatrix bequeathed 
her property to her mother tor life and direoted that at her death the residue should 
bo equally divided botwoon her surviving brothers and Bisters, the word 'surviving, 
it was observed, was capable of receiving four different constructions — (i) (bat it 
had reference to tho date of tho Wilt . (<i) that it meant the date of the death of 
tho tenant for life tho mother of the testatrix who predeceased the testatrix m this 
case, (in') the date of death of the testatrix , (to) the period of distribution which 
In the event was at the death of the testatrix The last moaDing was accepted 

‘ It seems to me that the period which tbo word euryiviog* refers is the period when 
the fund came to bo distributed when the event has happened which is to guide the 
executors in making the dI«trlbution ’ Therefore on the dotcrmination of the life 
estate prior to the death of the testatrix, the period of distribution was the death 
of the testator when the distribution took place (j) 

5 Ascertainment of the period of distribution. How Is the period to 
be ascertained 7 There IS no canon for the determination of the period to which 
sutviTorship IS to be referred except that in an Immediate gift it is to bo referred to 
tbo death of the testator, and if there be a life estate then to the determination of 
the life estato (h) It is a rule well established upon the authorities as well as upon 
principle ‘that where there is a clause of survivorship, primo/ocie survivorship 
means the time at which the property to be divided comes into enjoyment, that is 


(a) IndtTTstclt v Talehell, (1933) A C 
120, 123 

(4) Taaffe v Conmee, 10 H L C 
64 

(e) MeUof V "Daintrte, 33 Ch D 
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(/) Lucena v Luctna 7 Ch D 255 
(I!) r Benn, 29 Ch D 639, 
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(A) Smithy Osiome 6H L C 375. 393 
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to say, if thero be no previous life estate, at tho death of the testator, if there be 
a previous life estate, then at the termination of the life estate ’ (o) Therefore, 
if the gift bo immediate, the period of distribution is the death of the testator ‘But if 
a previous life estate bo given, then the period of distribution is the death of the 
tenant for life, and tho survivors at such death will take the legacy ’ (6) Thus 
where after a life estate to his wife the testator gave legacies to bis children with 
a direction “if one or other of the children should die,*' then to the survivor or 
survivors of them, held, the death of the legatee referred to in the will meant death 
m the life time of the tenant for life (c) If the tenant for life dies before the 
testator, those who survive the testator take the whole (d) 

Where there are several tenants for life, the survivors are ascertained on the 
death of the last life tenant (e) Where there was a gift to a number of life tenants 
with remainder to their issue if they should attain 21, and if not then to a class of 
survivors AeW, tho survivors were to bo ascertained at the death of the tenant 
for life or when his last child dies under 21, whichever happens last (f) 

6 A contrary Intention The rule of construction laid down m this section 
will apply In cases where the testator has not specified the period of time at which 
the failure of the prior gifts is to be ascerlainod {g) ‘Surviving* prma facie refers 
to the period of distribution and that must bo tbs construotion unless one can find 
sotnothing pointing to a different construction (A) Thus survivorship bos been held 
to refer to tho time of recovery of debts from tho Crown aceordiug to tho special 
Intent in the Will (») Where a testator bequeathed bis personal estate upon trust 
to pay the income to his wife till hie youngest child attained 21, she mimtamlDg 
the children in the meantime, then the capital was to be divided among tho wife 
and five children with the benefit of sutvivojsbip, tho Court observed if the clause 
as regards survivorship hod not occurred in llio will each child should have got a 
vested interest in a share payable on tbo youngest son attaining 21 But that 
clause U connected with tho period of division so os to show an intention that 
those children only should take who living at that time Therefore tho re 

prcsontatlves of a obll j who had attaiQ^j 21 but died before tho period of division 
were not entitled A contrary intention by the testator might give rise to a 
different construction eg, where there wos a gift of tho income to tbo children 
before attaining 21, which showed an intention that If they attained 21 they were 
to take vested Interests Ol, or where there was n gift over if nil the children died 
under 21, which implied that the children were to take vestccl interests (A) 

A gift, after a Ufo tenancy, to a class generally, with tho benefit of survivorship 
upon their severally attaining 21, bis given rise to different constructions Survivor- 
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ahip has been held In some cases to refer to the death of the tenant for life (a). It 
has been held also to mean those who attained 21 and therefore on a legatee dying 
before the tenant for life but after attaining 21 his representatives have been held 
entitled to a share (b) Ordinarily the former construction Is to be preferred. 
Where there is a direct gift to several persons and a gift over, if any die under 21, 
to the survivors, survivorship has been held to refer to those living at the death of 
a person dying under 21 (c). Where there is a previous life estate, according to the 
context, survivorship has been held to refer to the death of the testator (d), or to 
the death of one of the legatees (e) A slight atteration In the language will alter 
the construction, because survivorship refers to the immediate antecedent event (/) 
A gift to brothers after a life estate has been, from the context, held to mean those 
living at the testator’s death instead of at the death of the tenant for life (g). 
Similarly gifts to children after previous life estates to their parents and 
others have been held to mean children living at the death of their parents (h). A 
gift to survivors upon death without issue means so doubt death before the period 
of distribution (i), but it has also beoa construed to mean death without issue at 
any time (j) Of course such a construction cannot be adopted in this country In 
face of this section. 


CHAPTER XI. 

or CONPITIONAL BEQUESW. 

Conditions In India. On the subject of conditions In India the Law 
Commissioners in tlicir Report state. 'On the subject of conditions we have 
deemed it right to abstain from introducing ioto India tbo very reGned distinctions 
which the Court of Cbsnccry lias, io questions tciating personal property, borrowed 
from tbo Ecclcsiastloal Courts We think that tbe words of the will should be 
adhered to where no condition Incoosisleut with law or morality is sought to be 
imposed, that all bequests made upon Illegal, Immoral, or Impotilble condltloDs 
should be void, that whatever a testator can do b> a limitation be ought to be 
allowed to do by Imposing a condition It appears also to us that whenever 
a condition subsequent is valid, if accompanied with a gift over, it ought to l« 
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valid without a gift over, and ought not to be treated as if, jt had been inserted 
merely to frighten the legatee by an unmeaning threat ' {o) 

What Is a condition! A legacy may be either absolute, » e, indefensibly 
vested, or, conditional, » e , cither contingent or vested but subject to be divested 
according as the legacy either takes effect or is taken away on the happening of 
an uncertain event A condition then is a quahScation or restriction affecting 
a gift whereby the interest created ‘ may either be defeated, enlarged or created 
upon an uncertain event’ (6). A conditional legacy is, therefore, an inchoate 
interest m the legacy, as it is uncertain whether it shall become absolute or 
shall take effect at all “A conditional legacy is defined to he a bequcit whose 
existence depends upon the happening, or not happening, of some uncertain event, 
by which it is cither to take place or be defeated ‘(c) ‘ A condition is a thing odious 

in law’ and the reason is obvious It interferes with the absolute vesting of 
the estate which the law always favours and it controls the ownership, it 
seeks to exccrise a dominion over the property after the death of the donor 
Tbo law looks at it with jealousy (d) 

How conditions are to be Imposed Conditions ‘can be imposed by 
any language which is clear enough to show an iDtention to impose an obligation 
and IS defioito enough to enable the Court to ascertain what the precise obligation 
IS and m wbo^e favour it is to be p<»rformed'' (e) Tbo testators intention shall 
prevail (/) But words are not to bo construed as importing a condition if they 
are fairly capable of another interpretation (p) If i^apable of such interpretation 
the interest oroated will be vested and not contiogent (\), or an apparent condition 
may be construed as a trust (0 Words of an express condition may, in certain 
cases, bo intended as a limitation but tbo rule is that it shall not ordinarily bo 
so construed 0) Conditions must be exactly and literally performed (k) A 
condition must bo clearly expressed bo as to leave no doubt as regards the 
contingency intended to bo provided for, otherwise it would be void for 
uncertainty (0 Negative or restrictive conditions create obligations which may 
be enforced provided they uro otherwise valid (m). 

Two kinds of conditions Conditions are divided into two cb'^scs, 
conditions precedent and conditions ’•ubsequent A condition prcc’'dcot creates 
a condition subsequent destroys an estate An interest la withheld till the 
condition precedent IS fulfilled An estate is to arise on its fulfilment The legatee 
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has no rested interest till tho condition Is performed Ibo condition must be 
performed before the gift can take effect A condition subsequent, on tbo other band 
extinguishes an Interest whether already rested or contingent i c, tho gift Is 
defeated on tbo non fulGIment of the condition An Interest already created Is 
determined by doing or omitting to do an act or on the happening of an creot 
The former therefore perfects an Imperfect title tbo latter cxtiogulahea It (a) 
One therefore affeota the acquisition the other tho retention of an estate (6) 

Wbetber a condition is to be construed as precedent or subsequent must 
depend on tbo intention of the testator to be collected from the whole instrument 
Ko particular form of words Is absolutely necessary to express tho one condition 
or the other* and tbo most strict technical words or form may bend to tho 
clear and manifest Intention of the testator A condition may bo subsequent 
as regards one limitation and precedent as regards the other Doth conditions apply 
to vested and contingent Interests (c) 

The question whether a condition is a condition precedent (in which case 
the Interest docs not vest until performance) or a condition subsequent (m which 
case an Interest already vested is determined by non performance), la one upon 
which general propositions can scarcely le laid down that will he of any great 
assistance Tho question must depend on the language of the will and very 
little help can be derived from decided cases It has been said that where the 
oondition requires somcthiog to be done which will take time tho argument is 
Id favour of construing it as a condition subsequent while on tho other band 
a condition which Involves anything in the nature of consideration is lo general 
a condition precedent The argument in favour of a condition bong precedent 
IS strong where tho nature of the interest is such as to allow time for tho 
performance of the act before enjoyment and stronger where tbe condition is 
capable of being performed insfonrer than where time is requisite for the 
performance (d) 

Tbe same words would make a condition either precedent or subsequent accord 
ing to the nature uf thing and tbo intention of the parties (e) This makes 
it all the more difficuJt Jat s Ci>art to construe whether a condition is to ho 
regarded as a coidition p ccedeat or a condition subsequent Tbe Court always 
if possible leans In favour of construing a condit on as subseq lent and m doubtful 
cases this construction is always preferred (/) Words which do not clearly or 
necessarily import a condition precedent will be construed as a condition 
subsequent (17) 


(а) f^ynne v lVynn« 2 M & Gf 8 

(б) Cgerlon v Bnanlov 4 H L C 
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• le so called) 

(c) Egerlon v Broionha 4 H L C 

(157 183 167 188 2C8 221) 

see Re GreenwioJ (1953) I Ch 
749 

(</) F tigetalJ v Ryan (1899) 2 Ir 
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(e) idcAerfey v Vernon 3 Bfo P C 
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SrJggs 8 D M & G 391 412 
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or even out of any human power to ensure performance (a\ Where the Sonee 
does any act which renders compliance with the condition impossible he Is dis 
qualihed from taking (6) A condition once incapable of performance may now 
become possible owing to change of circumstances That does not affect the 
principle but only its application (c) 

Gift upon Impossibl e conditions A gift does not vest when there is 
a condition precedent which is (originally) impossible to perforin or becomes 
impossible by the act of God or from circumstances over which neither the legatee 
nor the testator had any control (d) if the condition be subsequent the gift 
takes effect and the condition is void (e) When a condition is intended to 
operate after the legatee receives the legacy the occasion for any excuse for 
his not performing the condition arises then and not till then and it is necessary 
to consider whether he could or could not have performed the condition Im- 
possibility by act of God before the time for performance arrives in case of a condition 
subsequent does not disentitle the legatee or in case of his death bis represen 
tative from the legacy (/) An inrant is not bound by a condition subsequent 
if it involves the exercise of will by the infant {g) A condition subsequent may 
determine or destroy a contingent interest (A) 

The question whether a testator himself can dispense with the performance 
of a condition by the donee or the donee remains bound by a condition 
imposed by the testator where the condition has been performed by the 
testator bitnself subsequently to the execution of the will or nullified in his 
lifetime or baa been put beyond the power of the donee to perform it has given 
to rise to conflicting decisions In some cases it has been held that performance 
of the condition by the donee is excused In such cases (i) In other cases the 
gift has been held to fail because the testators intention expressed in the will 
cannot be varied by subsequent events (j) 


Bequest upon ille 
gal or immoral con 
diiion 


127 (S 114 ) A bequest upon a 
condition, tbe fulfilment of uliich would be 
contiir/ to law oi to morality, is >oid 


IHiisit ahons 

(i) A bequeaths SOO rupees to B on condition that he shall murder C The 
bequest is void 
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(lO A l>cquriithi S 000 rupcci to fatt ti1*ee if tho w]l] desert her busbiod The 
bequest It void 


1 Tho section The tectlon aMtIlet to the nilli of Illndus. elc Sco 
S S5 Transfer of Propertf Act and 8 S3 Coatrflct Act The iccllon it based on 
the principle of law that no tubjcct can lawfuUp do that which has a tendency 
to be injurious to the public or against public good Tbli it called the policy of 
law or public policy. It It tbe foundation of law (o) 


When qucillont arise at to conditions or provisions being void as being against 
tbe public good or against public policy, great caution Is necessary In considering 
them , at different times very different views have been entertained as to what 
is Injurious to the public If tbe conditions Imposed bo really and In principle 
against the public good and clearly and directly opposed to the public welfare, 
they will be void (6) Thus a condition not to enter tbe military or naval servico 
has been declared to be against public policy and void (c) 


2< Toat. One rule laid down to test whether a condition is void against 
public policy Ii»‘ Whether there Is aajtblog lIlecAl In tbe object to be attained, 
and whether. If not Illegal, that object Is either nreessarllj or according to the 
course suggested by tbe lart) to be attained by wicLed or Dlrga] means ’(d), 
'All the instances of conditions against law m tbe proper senio are reducible 
under one of these beads — First, cither to do somclbiog that is fnofum in te or 
malum prohibtfum Secondly, to omit the doing of something that is a duty 
Thirdly, to encourage such crimes and onisaioos ' (e) 


3 Illegal or immoral conditions *'£tamplcs of conditions void as 
contrary to public policy are condilloos Inciting tbe doneo to commit a crlmo (/), 
to uso corruptlou {q) , or to do on act prohibited by law (h) , or inoitlng tbo 
doneo to exert private or political party InQuence In any matter or act of 
state, such as obtaining a tltlo of honour (t). or tending to produce a future 
separation of an unseparated husband and wife (jj , or forbidding tho 


la) 5g<rfon v Brovnloo 4 H L C. 
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(190^) I Ch 383 
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N S 425, 452 456 
(g) Sgerton v Braanlojt, 4 H L C 
1, (69 99, 172) 
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(189) lee Brannigan v Murphy, 
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performance by him of any other public duty (a) or unreasonably (6) restraining 
marriage (c) trade {d) or industry (e) or any other conditions tending to such 
results if) A gift conditional on the continuance of immoral relations 
between the testator and the legatee ta void {g) 

The civil law drew a distinction between an act which was malum m se 
(wrong in itself) and an act which was malum pioAiiitum (contrary to a rule of 
law or public policy) with regard to a condition precedent, and declared the gift 
to be void in the former case but not m the latter (ft) But neither the £ui,lieb 
law nor the Indian law recognises any such distinction Thus a bequest conditional 
on the continuance of immoral relations between the testator and the legatee has 
been held to be void (j) But where the consideration m making the gift is not 
the continuance of illicit intercourse the condition is not illegal and the g ft will 
be valid (;) 

4 Conditions in restraint o' marriage Such conditions arc bad but 
a gift to a legatee till marriage is good (A.) Marriage during the testators 
lifetime involves forfeiture of the legacy (f) but not where there has been a 
repubhcation of the will after such maittage (m) A condit on in partial restraint 
of marriage however is good (n) e g restraining a widow from remarriage (o) 
or requiring consent for marriage (p) or restraining marriage before a certain 
age Iq) or restraining marriage with people of a certain nationality or faith (r) 
or class (s) or requiring the observance of a certain form c g requiring the 
marriage to bo solmenised in a certain manner (t) 

5 Restrictions on enjoyment Restrictions on the enjoyment of an 
absolute gift or restrictions loconsistcot with the nature of the interest conferred 


(o) Rt Motgan 26 T ^ 

(eonditioa requiting childreo not 
to live with the t father if leparsted 
from hii wife) , Re Sandbrook 
(1912) 2 Ch 471 icondilioa forfeiting 
benehl if donee live with or be 
under the caatial of theit • 

lee Re BouUer (1922; 1 Ch 75 
(condit on lubtequeni) cf Cohlart 
V ^totrli 6 Mad 69 (condition 
not to interfere with daughter t 
education enforced) J 1438 

( b) NotdenfeU v Maxim Noidtnfelt «5c 
1694 A C 535 

(c) LleyJ y LiloyJ 2 S m N S 
255 263 Motley r Rennoldeon 
0695} I Ch 449 Hartley r Rice 
10Eaii22 *ce Bellalny Bellatr$ 
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(J) Coo^e V Turner 15 M 4c \V 727 

736 Cgetlon V Brovtxhts 4 H L 
C (18 n) 

(a) CMil:e y Turner 15 M \V 727 
736 (donee to leave hii land ua 
Cultivated) Cgertot\ v Brorsnlois, 
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are bad, (S 138) But this does not mean that a limited ioterest cannot be created, 
ao that, on infringement of a condition or the happening of an ovoat the subject 
matter of the gift will go over* to somebod/ else Accordingly it has been held 
that a forfeiture clauso, limltiog an estate till bankruptcy of the legatee or till 
he attempts to alienate it, is good (a) 

128 (S. 115). ^here a will imposes a condition to 
FolBiment of con be tiilBlled botore the legatee can take a 
dition precedent to vested interest in the thing bequeathed, the 
nesting of legacy Condition shall be considered to have been 
fulfilled if it has been substantially complied with 

Ulustraitons 

(t) A legacy la bequeathed to A on condition that he shall marry with 
the consent of B C, D and £ A marries with tho written consent of B C is 
present at the marriage D senda a present to A previous to the marriage 
E has been personally informed by A of his tntentions and has made no objection 
A baa fulSIled tho condition 

(tO A legacy is bequeathed to A on condition that be shall marry with tho 
consent of B C and D D dies A marries with the consent of B and C A has 
fulfilled the condition 

(til) A legacy Is bequeathed to A on condition that bo shall marry with 
the consent of B, C and D A mantes in the lifetime of B C and D, with the 
consent of B and C only A has not fulfilled the condition 

(iv) A legacy is bequeathed to A on condition that bo shall marry with 
the consent of B C ond 0 A obtains the unconditional assent of B, C and D 
to bis marriage with E Afterwards B C and D capriciously retrac. their consent 
A marries E A has fulfilled tho condition 

(v) A legacy is bequeathed to A on condition that bo shall marry with 
the consent of B C and D A marries without the consent of £ 0 and D, 
but obtains tbelr consent after the roarriage A has not fulfilled the condition 

(vt) A makes bis will whereby be bequeaths a sum of money to B If B 
shall marry with tho consent of A's executors B marries during tho lifetime 
of A, and A afterwards expresses bis approbation of the marriage A dies 
The bequest to B takes effect 

(til) A legacy Is bequeathed to A if be executes a certain document within 
a time specified In the will The document is executed by A within a reasonable 
time, but not within the time specified in the will A has not performed the 
condition and is not entitled to reoetve the legacy 

1 The section The section applies to the wills of Hindus, e<c See S 26 
Transfer of Property Act The ordinary rule is that where a legacy is given 
upon performance of a condition unless that condition be performed the legatee 
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performanca by him of aay other pabtic dai 7 <a) or unreasonably (6) restraining 
marriage (c) trade (d), or induatry («) or any other conditions tending to such 
results (/J A gift conditional on the continuance of immoral relations 
between the testator and tho legatee la void (ff) 

The civil law drew a distinction between an act which was malum in se 
(wrong m itself) and an act which was malum pi^ohibitum (contrary to a rule of 
law or public policy) with regard to a condition precedent, and declared the gift 
to be void m the former case but not in the latter (ft) But neither the English 
law nor the Indian law recognises any such distinction Thus a bequest couJiticnal 
on the continuance of immoral relations between the testator and the legatee has 
been held to be void (») But where the consideration m malting the gift is not 
the continuance of illicit Intercourse, the condition is not illegal and the gift will 
be valid {j) 

4 Conditions In restraint of marriage Such conditions arc bad but 
a gift to a legatee till marriage is good (ft) Marr age during the testators 
lifetime involves forfeiture of the legacy (1) but not where there bas been a 
republicalion of the will after such marrnge (m) A condition in partial restraint 
of marriage however is good (n) e g, restraining a widow from remarriage (o) 
or requiring consent for marriage ip), or rcstraloing marnago before a certain 
age (^), or restraining marriage with people of a certain nationality or faith (r] 
or class (s), or requiring the observance of a certain form e g requiriob tho 
tnarriage to bo solmenieed in a certain manner (t) 

5 Restrictions on enjoyment Restrictions on the enjoyment of an 
absolute gift or restrictions mcouatstcot with (he nature of the interest conferred 
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arc bad, (8 138) But this does not meaD that a limited interest cannot be created, 
so that, on infringement of a condition, or the bapponing of an event, the subject 
matter of the gift will go over* to somebody else. Accordingly it has been held 
that a forfeiture clause, limittog an estate till banirruptcy of the legatee or till 
be attempts to alienate it, is good (a) 


128 (S. 115). Where a will impo'ies a condition to 
Fuisiment of coo '>'> fulfilled before the legatee can take a 
dition precedent to vested interest in the thing bequeathed, the 
vesting of legacy condition shall be considered to have been 


fulfilled if it has been substantiallj complied with. 


nittstrations. 

(0 A legacy is bequeathed to A on condition that he shall marry with 
the consent of B, C, D and £ A marries with tho written consent of B, 0 is 
present at the marriage D seada a present to A previous to the marriage, 
E has been personally informed by A of his Intentione, and has made no objection. 
A has fulfilled the condition. 

(ti) A legacy is bequeathed to A on condition that he ahal) marry with the 
consent of B, C and D. 0 dies A marries vritb the consent of B and C A has 
fulfilled the condition. 

(lu) A legacy Is bequeathed to A on condition that be shsll marry with 
theeonaeatof B, C and D A oxarttea m the lifetime of B, C and D, with the 
consent of B and C only A has not fulGlied the condition 

(tv) A legacy is bequeathed to A oa condition that be eball marry with 
the consent of B, C and D. A obtains the unconditional assent of B. C and D 
to his marriage with £ Aftorwards B. C and D capriciously retract their consent 
A marries E A has fulfilled the condition 

(v) A legacy is bequeathed to A on condition that ho shall marry with 
the consent of B, C and 1) A marries without the consent of B, C and D, 
Jra{ oifarotf thele ccaseat alter the mirriage A has aot fulSlled the ooadltlaa 

(it) A makes his will whereby he bequeaths a sum of money to B if B 
shall marry with the consent of A’s executors. B marries during the lifetime 
of A, and A afterwards expresses his approbation of the marriage A dies. 
The bequest to B takes effect. 

(vM) A legacy is bequeathed to A if he executes a certain document within 
a time specified in the will The document is executed by A within a reasonable 
time, but not wlthm the time specified In the will A has not performed the 
condition, and is not entitled to reoeive the legacy. 

1. The section. The section applies to the wills of Hindus, efc See S 26 
Transfer of Property Aot. The ordinary rule is that where a legacy is given 
upon performance of a condition, unless that condition be performed the legatee 
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ForJer. (1927) 2 Ch 291 W. 

eiB 12 Ed 
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does not become entitled to the legacy (a) The common law took a nanow view 
and insisted upon a strict performance of the cocdition But the rigour of the 
common law was mitigated in this respect as* m many others by equity, and 
the equitable view has been adopted m this section A condition precedent 
therefore is deemed ‘ to be performed within the meaning of the testator if 
executed ey pres when tne whole cannot be literally fulfilled from unavoidable 
circumstances The principle is the preaumption of the testator not requiring 
the performance of imposaibilitiea and that his intention will be substantially 
carried into effect by permitting it to be executed as far as it can be done (6) 
This principle of substantial compliance is more particularly applied in cases 
requiring consent to marriage (c) The illustrations except the last it will be 
seen are taken from the same class of cases 


2 Consent to marriage The consent must be free consent and is 
vitiated by miaconduct (d) ‘A general consent or a consent evidenced by conduct 
Or presumed from the circumstances or a conditional consent where the condition 
attached is afterwards performed, or a subsequent approbation (m special cases) 
may be considered as a substantial compliance with the condition even in cases 
where a consent m writing is required by the will (e) A consent may however, 
be rendered nugatory by reason of other circumstances e g where there is a 
gift to a person on attaioiog 21 or marriage with the consent of A no consent 
18 necesaary In case of marriage after attaining <ii {/) or where a legacy of ;C100 
was to be paid within a year of the testators death but m case the legatee 
married A she would be paid a ebilhog she married A after a year from the 
testators death, Ae/d she was entitled to X400 or where one of two conditions 
has become infruotuous (p) As a general rule consent where imposed is necessary 
in case of first marnago only and not of any subsequent one (1) The consent 
of executors who had not acted is not necessary (i) 

3 Executor under no duty to inform legatee of condition It is 

a,»ithQtitT and principle that neither ig.aorancc illness uor neglect 
on the part of the executor to inform the legatee can excuse him for not complying 
with the direction so as to entitle him to the gift 0) It seems settled that 
there is no duty on executors to inform legatees of the existence of conditions 
attached to legacies (k) A legatee cannot plead ignormce of conditions (1) 


fa) Rehtnaon T iyfiee[OTlgfi( 21 Bear 
2i4 RrlesUe^ v Holgate 3 k 
& J 2‘*5 • Tulk V HoulJileh i 

V B 248 Sec f etrabhadta v 

auonjlcl 32 I A 105 28 M 

173 . 

Roper oo LeoBctei cited in Dateson 

t Qticer Maacy 2 Ch D 753 
758 Siory S 291 

ft) R< Bfooa (1 904) I Cb 120 
Re Smilh 44 Ch D 654 OfltMOrt 

Y 0/ <f ^faliey 2 Ch P 753 
H Vo! 28 p 593 

1«A Re Slephcmcn $ Ttmh 18 W R 
1066 

U) a Vol 23 p 597 


(/) Defbodji V BoyiUe 2 P W 547 ■ 
Otbom y Brojap 5 Vei 527 
(g) Knight V Cameron 14 Vei 389, 
ColteH V CoUelt 12 Jur N S 
1®0 but lee Chomcey r QraydDn 

2 Atk 6i6 W 831, 12 Ed 

(A) /dufefieaon v //ammond 3 Bio 
C C 128 Cromm /(n r Cmmmtlln 

3 Ve» 227 . „ . 

ID tVoilhlnglon y EiOPi I Sim « 

S/u 165 r- r.-> 

(Jl Re Hodge » Legacy 16 M 92 
ik) Re Moekay (l9Ds) 1 Ch 25. 
D Ullebanlc * ^aodaln 5 Eq 54> 

(/j ^UlUyr €al a/ tfjw* 18 Eq 293 
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4 Illustrations Tho iltustratloni art* (nlended to ahow wbat Is mcaot 
bf the trordt 'lubitanliallj' complieJ with* 

Illuit. (0 Substantial compliance may be Inferred from the acts (a) or 
conduct tb) of the executors A general cooaent Is sulTlclcnl (c) In case of 
coDieot of executora or trustees that of those who act is aufllclenl (<f) After 
the lapse of SS years, a consent to n marriage, so as to nrotd a forfeiture was, 
under the special clr-umstanccs, ptesamed <r) ^^he^c a legatee was required to 
appear personally before the executors, but ahe was ton old and Infirm for the 
purpose, Ar/d. the condition was compiled with by one executor and the agent of 
the other atlendiog on the legatee (/) A condition requiring living’ at a specified 
time or at a particular place Is satisfied by the legatee haring a place of residence 
there though he may be traTcIlmg abroad {g) 

lUust (tii Where a gift is made on condition of a legatee tnorrylng with 
the consent of her parents, but one of th** parents died before the testator, marriage 
with the consent of the surririog parent war held sufiicient compliance with the 
condition (A) But this rule was not extended to a case of consent of a guardian 
It was held a proper guardian should bare been appolated by tho Court and his 
consent ebtaiocd The consent of a guardian appointed b> the Infant herself 
would not b" luOicicnt (0. Where a testatrix gate a life estate to A and remainder 
to X and Y and an option to purchase to n to be exercised within a year after A*s 
death, and A died before the testatrix h^td, the option could Ic exercised within 
a year after the testatrix s death ( j } 

lUuat Uti) Consent of the majority of executors or trustees is not sufficient (A> 

llluat (ivj A consent to marriage may be withdrawn on good reason 
The court is at liberty to examine wbetner a refusal proceeds from a vicious 
corrupt or unreasonable cause The trustee or executor however, Is not to show 
his reason for dissent (!'. It is justifiablo for persons in loco parenUs to change 
their minds under reasonable circumstances but such retractation must not be 
ad Itbilum or proceed from mere caprice (m) 

must (v) The rule has been thus stated by Sir J Romilly *‘I am of opinion 
that this is a condition precedent and that if the consent of tho trustees was not 
given before marriage the legacy was forfeited ’ (n) But in Pollock v. Croft (o) 
a general permission to marry and subsequent approbation of a marriage 
contracted under such general permission but without the knowledge of tho executor 
was held sufficient compliance with the condition 


(fl) /?« 5mi/A, 44 Ch D 654 
(i) Re Bitch, 17 Beiv 358 

(c) Pollack V Cn/l I M«r 181 

(d) iVorlhlngon v £oans \ Sim & Si 
165 . but lee Clarke v Parker, 19 
V« 1 

(«) Re Birch 17 Bear 358 
(/) Tanrter v TeSSutt. 2 Y & C C 
C 225 

(g) lyoods V Toon/ey II Haie 314 
J 1453 4, 7 Ed 


(A) Damson r Cheer Afasset/ 2 Ch 
D 753 

(l) Re Snvni im 18 Ch D 61 
(j) Eoans V Strafford, 2 H & M 

142 

Ik) Clarke r Parker 19 V« 1, 17 24 
(/I Clarke v Parker, 19 Vei. (13, 18 
22 ) 

(m) Re 'Bromn (1904) 1 Ch 120 

(n) Re Birch 17 Beav 35S 

(t>) I Mer lei \V 830, 12 Ed 
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Illust (vi) Where a testator gave his trustees power if his daughter 
married with their consent to appoint part of her fortune on her death to her 
husband and she married during her fathers lifetime and with his consent held 
the condition was substantially complied with and the gift to the husband took 
effect (a) The reason is that the consent of the testator is more to bo regarded 
than any consent of trustees to whom he had delegated a power to consent In 
case of a marriage after his decease (6) The testators consent is limited to 
marr age before bis death (e) 

Illust (vu) This illustration forms an exception to the rule that a condition 
precedent will be considered to be performed if substantially complied with The 
rule has been thus '•tated — 

Where the testator has prescribed a period within which a condition must 
be performed this period must be strictly observed (d) This rule however is 
subject to certain exceptions Thus it is subject to the jurisdiction of the court 
to grant rel ef from forfeiture e g where performance has been prevented by the 
contrivance of the executors (c) or other persons interested (/) and by no fault 
of the donee (p) or where the condition is in the nature of a penalty (A) or 
where no date has been fixed by the testator on compensation being made for the 
delay Except in such cases the Court cannot give r'^lief at all 0) Thus where 
a legacy wa^ given to A on condition that she conveyed an estate to B within a 
certain time but the estate was settled on A without power of anticipation Jeld 
as compliance with the condition was impossible A lost the legacy (j) 

4 Miscellaneous A payment of a sm'vller sum is not substantial 
compliance with the condition (^) nor a condition requiring return to England 
complied with by embarking on a British ship U) nor a condition requiring a 
settlement of land to certain uses satisfied by settlement upon other uses (m) 


129 { S 116) "Wheie theie 18 a bequest to one person 
Be uest to A and a bequGst of tUe same thing to anotlioi, 
^nd ^on failure of if thc puor bequest slnll fail, the second 
prior bequest to B bequest sball take effect Upon the fiiluro of 
the pi 101 bequest although the failure may not have occmrel 
in the maiinoi contemplated by the tcstatoi 
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lllutiratton^ 

(i) A bequeath! a lum of mooejr to bis own children aurvivlng him, and, if 
thejr all die under fS toll A dies without haring erer bad a child. The bequoat 
to B takes effect. 

(til A bequeaths a turn of monejr to B on condition that he sliall osccuto a 
certain document within three months after A*a death, and, if ho should neglect 
to do to to C B dies in the testitor'a lifetime The bequest to C takes effect 

I. The section The section applies lo wills of Hindus, etc See S 37 
Transfer of Propertjr Act The section docs not prorlde for the ordinary case of 
n gift over on the natunl termination of a prior Interest, in other words, to a rested 
remainder, ep. to A for Hfo with remainder to B, in which case the gift to B 
takes effect, being a rested remainder, wlicnerer the prior interest of A ceases 
It deals with a gift upon a condition but not, as in the last section with the 
question as to what is to be considered to bo a compliance with the condition on 
which the prior gift depends but rather with tho effect of non compliance or 
failure of the condition on which tho ulterior limitation takes effect (n) The 
effect of a gift over is to convert a cooditloQ into a conditional limitation Thus 
inillust (it) above if tho gift was oa condition that ho should execute a certain 
document witiiln three mouths after As death, then under last leetion (see illust 
Til) tho excution of the doeumeot would bare been a coodilion precedent and failure 
to comply with the condition would hare meant forfeiture of the legacy, but because 
tbs words of conditloQ sre followed by a gift orcr to C the condition Is conrerted 
into a conditional llinttatlon The section Is conSoed to esses of conditional 
limitations i e , to eases whore the ulterior estates are so limited as to take effect 
by determining prior Interests on the happening of erents which are uncertain in 
their nature, but which roust happen before the natural determination of the prior 
estates. If the ulterior gift! arc to take effect at all In such cases the Courts do 
not insist upon the strict performance of the conditions but pay regard in the 
construction to the substantial effect of tbe contingencies speclSed, and so to the 
real intent of tbe testator 

2 The rule The rule has been thus laid down — 'Instances bare however 
frequently occurred In which the court has concluded, from the context of 
tbe Will, that the intention of tbe testator h effectually fulfilled by regarding 
a clause of apparent condition as a clause of conditional limitation so as not 
to require, as In the case of a gift on a condition, that tbe rery erent, on which 
tbe gift is made contingent, must be fulfilled with strict exactness, but paying 
regard, in tho construction, to the substantial effect of the contingency specified 
and 80 to the real intention of tbe testator * (6). Therefore, it comes to this 
that In case of a gift upon a eondiUon. the rery erent on which the prior estate 
Is to determine must happen in order to defeat it, but In case of a condltloDai 
limitation that Is not eo, prorlded It appear clear from the will that the tsstator 
intended tho ulterior gift to take effect in any erent (S 130). 


(a) See ffXuttay v Jonta, 2 V & B 
313, 322 
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Where there is a gift with a conditional limitation, If the prior gift falls 
altogether, c g , hj reason of the non-exfstaace of the object of the gift, either 
b7 the object never coming into existence (llluat 0 or by the object dying 
m the testator’s lifetime (Illust il), the question arises whether the ulterior 
bequest oan take effect, “in whatever form that failure may take place, even If 
It be not m the precise manner expressed !n the terms of the gift" (o' In other 
words, the question is, does the failure of the testator to provide for the event 
which has actually happened involve a failure of the ulterior gift? Theseotlon 
provides for a case of this kind and lays down that the failure of the prior 
bequest In the manner actually occurring though not contemplated by or provided 
for by the testator does not Involve a failure of the ulterior bequest. 


3 Condition and conditfonal limitation. It has been pointed out 
that "rhero la considerable teaemblanco as well as difference between conditional 
limitations and estates depending on condition subsequent The difference 
consists m this that in conditional IlmitatiOha “the estate determines as soon 
as the contingency happens, and the estate in remainder, which depends upon 
such determination, becomes immediately vested, without any act to be done 
by him who is next in expectancy’ . but in estates depending on condition 
subsequent, the law permits it to endure beyond the time when such contingency 
happens, unless the grantor or his neirs ta) e advantage of the breach of the 
condition and avoid the estate by asserting tbcir rights, or by entry. Further, 
in a condition subsequent, the ooodUlon is something suporadded to the limitation 
but m a conditional limltatioo, the condition Is not auperadded, but Is itself 
a part of the limitation Thus, a grant to A for life, but if B should return from 
England then the grantor to re enter and determine the grant, is a grant subject to a 
condition subsequent , but a grant to the use of A until B return from England 
and then to C, in fee, would bo a conditional limitation, though A would take 
practi'^ally the same interest” (b) 


4 Cases (ij Where the object never came into existence. In Jones v. 
Westcomb (c), a testator gave a term of years to his wife for life and after 
her death to the child she was enaentc with and If such child died under 21, 
one third to bis wife and two thirds to others, and the wife was not cncicnie, 
AeW, the gift over took effect Where the testator znado various provisions out 
of the residue of his estate in favour of his children and, in case all the children 
died under 21, ho gave the residue to hie wife aud the testator died without 

ever bavins had a child, held that the bequest to the wife, took effect (d) Where 
a testatrix loft the residuo of her personal property to her children and provided 
that In case she should die leaving only one child surviving her the property 
should go to another family, and sho died without having had a child the 


(fll 

(b) 
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Court obttrrrcd, * when hatlnR but one ebitd !• made the condition on which 
aome pirtlcnUr C 0 DiC(]ucnce la to dopend. the cxiaicneo of ono It not requtrod 
for the fulfilmont of the condition, unleta tho eonseiiutnct be relative to that 
one tuppoved chUd," became the having one child *'it no part of the condition 
on which the auppoted coniequence It to depend Tho plain senao of the 
proposition If. that uolcia I bare more than one the proviiion tball bo made/* 
1 . 0 , the ulterior gift shall take cCfcct The gift over depended on tho failure 
of the Intercit which preceded It. bat the teatator did not epcolfT all the modes 
In which that Interest might fall (o) 

(u/ Where object died tn the testators lifetime Gift over on neglect 
or refusal to da an act Is illustrated In the case of Avelyn v. IPard (ft) There 
the testator devised hia real estate to his brother A and bis heirs on condition 
that he should within three months of the testators death execute and deliver 
to the trustee a general rcloaie of all bis demands against the estate, but In 
case A should neglect to giro sueh release, tho gift to him was to be null 
and void and the property was to go to D and hie heirs A died In tho testator’s 
lifetime, AelJ, the gift over took effect. Lord HardwleVo observed ‘if the 
precedent limitation by whit means soever Is out of the esse, tho subsequent 
limitation takes effect*' (c) 

(ml Other ca'es oj failure. The principle loid down In .-licfirnT. Ward{d) 
has bees applied where gifts to chanties arc followed by gifts over ond tho 
former are void by rca«oa of some rule of law As has been said by Wood V 
C *I esnaot s^s any lubstantlai distinction between tbs cases to which I have 
referred of a devise over after a devise to a nooentUy, If the nonentity should 
die unde" age. or agaio of a devise over after a devlso to a deceased person, 
If the deceased person should fail to do a certain act, and the case before mo 
ofadaviseto a charity which can not take followed by a devise over la the 
event of that chanty which can not take omitting to perform a certaia act (e) 
Where there was a gift to A and tbon to A*s daughter, but in case she did not 
survive her mother aad attain 21. to B, and A's daughter attained 21 and did 
not sUcvlve her mother, held, the gift over to B took effect, the testator’s 
Intention being construed to be that it was to take effeot in the event of the 
child of A sot surviving her and attalmog 21 (/) Where a testator made a 
gift over in favour of the daughter iu ease bis son, to he taken in adoption, 
died under 18 without Issue, and the adoption proved to be invalid, held, the 
gift over took effect by necessary Impiioation (p) 

In these cases it is not oec*ssary that every particular fact should take 
place but the condition should be constroed accordlog to the sense and Intention 
of the testator, that if Id any event the first gift failed the second should take 


H L C. 420 

(/) Machlnon v Sevell, 5 Sm 76, 
•ffd 2 Mr & K, 202 . Brock V 
Bradley 33 Beav 670 , Re Lairtg 
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effect (a) Where there was a gift to A so long as she remained unmarried and 
In the event of her marriage to B, and A died unmarried, B was held entitled 
to the estate (h), 

5 An 6XCeption> The rule does not “enable a gift over to take effect 
on an event not provided for where the prior donees come into existence and 
satisfy the conditions of their gift donug the life of the testator and the failure 
of the prior gift is due to lapse by the deaths of the prior donees In the 
life of the testator,” (c), e g a testator leaves a legacy m trust for A until she 
attained 21 when to be transferred to her her executors, etc, and in case A 
should die under 21 leaving children, in trust for such children, but in case A 
should die under 21 without leaving children, then over, A attained 21 and died 
in the lifetime of the testator leaving children, held, the legacy lapsed (d) 
Similarly in case of gifts to a class, e p , to A for life and then to his children 
absolutely, if A should die without issue, then over, A died In the testator's 
lifetime leaving a son who also prcdecased the testator, held, the gift over 
failed (e) 

130 (S. 117). ■Where the will shows an intention that 
When second be second bequest shall take effect only 

quest *not to *take IB the event of the first bequest failing in 

effect on failure of a particular maunei, the second bequest bliall 
not take effect, unless the prioi bequest fails 
in that particular manner. 


Jllusti alion. 


A makes a bequest to his wife, but id case she should die lu bis lifetime, 
bequeaths to B that which ho had bequeathed to her A aud his wife perish 
together, under circumstauces which make it impossible to prove that she died 
before him the bequest to B does not take effect 


The section. The section applies to wills of Hindus etc See S 27 
Transfer of Property Act It has been already stated m the notes to the last 
section that a gift over does not fail on the failure of the testator to provide 
for the event which has actually bappeoed, but the gift over takes effect, even 
if the exact event contemplated by the testator on the happening of which the 
prior estate was to determine has not happened But this principle applies 
when the testator's Intention is clear that tbo ulterior gift is to take effoot In 
any event The Court alion s the gift over to take effect becauso of necessary 
implication Therefore, It Is on tbo ground and wUh the object of giving effect to tbc 


(o) 
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real iatoQtioQ of the testator that the fulfilment of the exact condition Imposed 
IS not strictly Insisted upon Where however there is no such intention present, 
but, on the contrary, the wilt shows an Intention that the gift over shall not 
have effect unless, as in the case of a gift on a condition, the very event on which 
the gift Is made contingent bo fulfilled with strict exactness, then the above 
principle can have no application To do so would bo not to construe but to 
make a will on behalf of the testator Therefore, the Courts are not authorised 
in every case of failure of the prior gift in any manner whatsoever to gire effect 
to the ulterior one This section thus qualifies the operation of the general rule 
laid down m the last section (a) 

In Underwood v Wtng (b), there was a bequest to the wi(e absolutely and 
in case of her death In his lifetime, there was a gift over, and the testator and 
his wife were drowned at aoa and it was impossible to prove who died first, it 
was held, the gift over failed as the event on which it was made to depend 
could not be proved to hare been fulfilled and there was no general intention 
that the gift over was to take effect If the gift to tbo wife were to fail In any 
manner (e). 

131 (S, 118). (1) A bequest may be made to any person 

Bequest over, eon ^itli the condition superadded that, in case 

ditipnai upon hap g. spooified uncertain event shall happen, 

penmg of specified the tbiug bequeathed shall go to another 

uncertain event person, or that in case a specified uncertain 

event shall not happen, the thing bequeathed shall go over 
to another person. 

(2) In each case the ulterior bequest is subject to the 
rules contained in sections 120, 121, 122, 123, 124, 125, 126, 
127, 129 and 130. 

IllustroUons 

(0 A sum of money is bequeathed to A. to be paid to him at the age of 
18, and if he shall die before bo attains that age. to B A takes a rested interest 
in the legacy, subject to be ^ivcstcd and to go to B 10 case A dies under 18 

(lO An estate Is bequeathed to A with a proviso that if A shall dispute the 
competency of the testator to make a will, the estate shall go to B A disputes 
the competency of the testator to make a will The estate goes to B 

(iiO A sum of money is bequeathed to A for life, and, after his death, to B . 
hot If 6 shall then be dead, ieavlog a son such eon is to stand In the place of 
B. B takes a vested interest in the legacy, subject to be divested If be dies 
leaving a son In A’s lifetime 

( 11 ) A sum of money is bequeathed to A and B, and if either should die 
during the life of C, then to the satviror living at the death of C. A and B die 


to) Radha v Renecman!, 33 C. 957, IW 4 D C. M & J 633 

10 O W N 695; »ee ll tng v (c) Jfe»ard v HovarJ 21 Besv 550, 

Angnct. 4 D C. M & G. 633 Sltioll r Smith 22 Ch. D 236. 
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before C The gift over cannot take effect but the representative of A takes 
one half of the money and the representative of B takes the other half 

(u) A bequeaths to B the interest of a fund for life and directs the fund 
to be divided at her death equally among her three children or such o^ them as 
shall be living at her death All the children of B die in B s lifetime The bequest 
over cannot take effect but the interests of the children pass to their representatives 

T The section The section applies to the wills of Hindus etc See S 28 
Transfer of Property Act After dealing with conditions precedent and conditional 
limitations the Legislature proceeds to deni with coaditions subsequent A condition 
precedent prevents the vesting of an estate till the hapnening of that condition 
A condition subsequent as will be seen from this section and the nest operates 
to divest an interest already vested on the breach or non performance of that 
condition A specified uncertain event on the happening of which the thing 
bequeathed shall go to another person obviously refers to a condition subsequent 
as it has the effect of divesting a vested interest (o) A clause of defeasance in 
order to be operat va must coutaio express words or words of necessary implication 
of a gift over to a definite person or persona (b) 

2 No substantial difference betjveen the two kinds of conditions 
It must be noted that there is no substantial difference in the nature of the two 
kinds of conditions In fact a condition subsequent m respect of a prior bequest 
is a condition precedent in respect of the ulterior bequest Thus m illust (i) the 
death of A before 18 IS a coi dition subsequent which results in bis being divested 
of the legacy but is a condition precedent to B s getting it But there is a difference 
m effect or as regards the mode or compliance with the condition (c) 

3 Sub section 2 The second subsection states that n condit on subsc 
quent Will be valid if it can form a valid condition precedent This again shows 
that there IS no essential difference IQ the nature of tbo two conditions A con 
dition subsequent therefore which is illegal {d) or is against public pol cy (e) 
or infringes the rule agunet perpetuUj (/) is \eid and the legacy becomes un 
conditional So also if a gift over cam ot take effect the prior gift becomes 
absolute (y) 

4 Application of the rule to Hindu wills It has been laid down in 

'^oorjeemonei/v Dinabundoo ih) that a gift over by defeating a prior interest upon 
an event which is to happen If at all immediately on the close of a fife in being 
and m favour of a person born In the testator 8 lifetime la good under Hindu hw 
Therefore It is t^o'^rr^tent to a Hindu testator to provide for the defeasance 

of a prior ibsolutc estate contlngentb upon the happening of a future event (i) 


(«) 


(i) 

{«l 


(d 

t/) 


ChanJUt ^ Adm Cent 85 I C 
564 lee 5Aanitar v Man}unalh 
74 I C 293 

ylmulva T 32 C 661 669 

tfst S note »nd alio note al 
the I fad of iKf ebapift 
Afi/rsoy V tioodhauif 7 C^*v 437 
fit 'Dwrd (1903) I Cl 383 
Hlrtf V Hetdbkk 2 Dfav 352 , 
Janti r Adm Q t\\ 46 C 4‘)5 

b«l •'v Beatft TruiU (1904) 


I Ch 270 

It'aliiilru V II tilon 32 L J Cn 
396 alld 609 , 

9 M I A 123 , 

Chukkvn 24 C (850K 
Atellcahoo v ^Zamoclel 24 I A 

KrhIofomenI v C^ertndn ^ 

363 PC t^acAehand * Ato'^h^banJ 
23 Bom L P 450 



S. 132] THI INDHK srccis^ioK \rT. 81-1 

Bnt for tb}« itcHon an abi state gUt but defoatible on the hiprsning of an uneerlatn 
event would bate reinslncd abiolute and the eondUtoa woald have be"n void (a). 

132 ( S. 119). An ulterior hoqiirst of llio kind 
Condition null conlciiiplntcd by Fcctinn 131 ennnot Inkc 
i-e atriciiy fulfilled. effect, uiiloss tlic condition is gfrictly 
fulfilled 


(0 A legacy [i be<]ueallied to A. with a provlfo that. If be marries without the 
content of B. C and I), the legacy abaU po to E. Ddici Even If A marriea without 
the consent of B ond C, the gift to E doea not tatc cQeel. 

(lO A legacy ii bc<iueathed to A, with a proviso that, If be marries without 
the content of B, the lrga'*y ihall go to C A, narrlrt with the eontent of B. Ho 
afterwarda beeonet a widower nod marries again without the consent of B. The 
bequeit to C does col taV« elTcel. 

(mO a legacy It bequeathed to a. to be paid at 19, or marriage, with a proviso 
that, if A dlea under IS or cnarrlei without the conient of B, the legacy shall go 
to C. A marries under 16 , without the coBient of B The bequest to C takes 
elTcet. 

1. ThOfioetlon. The lectleo oppllet to the wills of Hindus, etc See S. 

29 Transfer of rreperty Act The section lays down that a condition subsequent 

which will lead to tUo dlvettlag of a vested interest must be strictly falSlled 
This will appear clear from the olscrvailons of tbc judges in Ilornton v fhrtman ( 6 ) 
and la Sturgess r P«arton (cl It will also be manifest from a comparison of 
lllust (0 to this section with lllust. (lO of S lt 6 

2. Strictly fulfilled. This expression means that “the very event must 

happen, or the set with all Its details roust be done, in order to deprive the legatee 

of bis legacy” (d) Thus, where there was a bequest m trust for a niece for life 
and after bsr death to be divided equally among all bet children and m case there 
be but one child of the niece at the time of her death, then to go to that only 
child, and the niece had 13 children three of whom bad died in her lifetime, held, 
“as the event which the testatrix contemplated, namely, that there might be only 
one child living at the deith of her Bicce, has not happened the vested interest 
which the children took were not divested by their dying in the lifetime of their 
mother" (e) Consent of survivors Is sufficient In case of a condition precedent 
but not in case of a condition subsequent (/) and therefore the ulterior gift does 
not take effect ( 9 ). Thus, where a testator gave a legacy on condition that In case 
any of the legatees maTiiod -without the consent of the executors there would 
be a gift over to another, one of the executors died, and the legatee married 


(а) Dhanlajmt v. HarlprasaJ, 45 B 
1036 

(б) 5 Vei 207. 

(c) 4 M*dd 411; teenoleuader heading 
of lhi< chapter 

(d) W 823 4, 12 Ed. 


(e) Templeman v IVarrInglon, 13 Sim 
267 

(/) Cl liluit (0 with S ?28 illuji ( 11 ) 
(g) See //eroei/-3a(AuMf v SlanUy, 
4 Ch. D 251, 272 
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without the consent of the surviving executor, held, there was no divesting {a) 
Ignorance of a condition annexed to a gift is no excuse for not complying with it (6) 
The law with regard to conditions, therefore, comes to this In oase of a condition 
precedent ^luhstantial compliance is sufficient to vest the legacy (S 128) In case 
of a conditional limitation a gift over takes effect upon the failure of a prior 
bequest even in a manner not contemplated by the testator (S 129) But a 
condition subsequent, in order that it may divest a vested interest, must be strictly 
fulfilled (S 132) 

3 Illustration (i) This illustration shows how strictly conditions are 
construed The reason is that a condition that goes to defeat or determine an 
interest already vested does not find favour in law and therefore strict compliance 
is insisted on hy the Courts A general condition prohibiting marriage by which 
a legacy is out down is void (c) But more modern opinion seems to be that such 
a condition is only prima facie and not per se void (d) But a gift until marriage {e), 
or during widowhood (/ ), is good as a conditional imitation A condition subsequent 
in partial restraint of marriage, e p , requiring consent of named persons in oase of 
marriage, la good at any rate if there be a gift over (g) 

4. Illustration i.n)< This illustration goes to show that it >9 suBlcient if 
the condition be complied with at the time of the first marriage (A) 


5, Illustration (III) InCkaunceyy. Oraydon (i) there was a bequest to 
A to be paid on attaining 21 or marriage, with a proviso that if A should die before 
31 or marry without the consent of B, then over, it was held that the marriage 
of the legatee during minority without consent involved a forfeiture The reason 
was that the defeasance of the vested interest depended on two conditions, wr. 
death before SI and marriage without consent, either of which happening the 
gift over took effect Butincaseofa condition precedent, eg, where there is a 
bequest to A at 21 or upon marriage with consent with a proviso that in case of 
marriage without consent, then over. It has been held that if the legatee attains 
21 and then marries without consent there will be no forfeiture because the legacy 

vests absolutely on the happening of one oi two conditions (j), and the result 
will be the same even if the legatee attained 21 after marriage without consent (A.) 
If however instead of 'or' there was ‘and*, the divesting would depend upon 
two events and if only one happened, then the subsequent gift would fall eg 


(fl) Peylon V 2 P. W 626, 

Knishl V Cameron 14 Vc5 389, 
%Johlc V nice. 3 Madd 256 
Coded V ColUll. 12 Jur N S 

f4) ylif/’ey V Eotl oj Esitx, 18 Eq 
^ 190 297. See S 128 note 

let Motley RonnolJion, {1895) I C” 
449, BtUaln t Bellain, 18 bq 

(</) Ile° //e»»/ (1918) 1 Ch 458 {the 
law 11 eI»bot»lelr dneuued) 

Itl A'esfon r Manden 2J Ac H 3>6» 
SiCorley r Bennoldion 2 lleie 570, 
nc /Wf (19)8) 1 Ch 45S 
JllUn » /action I Cl D 399 
(till tn»iri»r el • widower) tut »ee 


Matplei V 3)olnir!Jge, 1 

590 , /ones V fonts, 1 Q B D 

279 J 1513 M ^ 

(/) Be BoJdmgfon 25 Ch 
(g) Be lyfiKlng s Selllemenl, (1905) i 
Ch 96 « ^ ^ 

(A) fiufcheton v Hommond, 3 Dro C C 
1 28 , CnmmeUn r Cromtnelln 3 

Ve, 227 

(I) 2 Aik 616 , „ 

(/) ‘DcsboJy V BoyclIU 2 P \V.547 
W 630 12 Ed ,, ,, 

(t) Jluilen V lljlsey *3 Vet 125 . 
hnlihl Y Comefon M Ve» 389 . 
Coltell V Colletf Mjot N S 183 
\V 63). 12 Ed 
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a bequest to A for life and after his death to his eldest son, but in case A should 
*die under ago and without issue , then over, and A had a eon the gift over did 
not take cfTcct It was not possible to change ‘and’ into ‘or (a) 


6 ResidonCO Testators very often enjom residence as a condition of 
enjoying a gift and provide that m caso of breach of such a condition there will be 
a gift over In the Tagore Caso (6) tbo following interpretation has been put 
upon such a condition — ‘Wherein a condition of residence no manner or period 
of residence IS prescribed, but residence simply and without definition exclusive 
residence is not supposed to be meant, and that in such cases the occasional use 
of the house and keeping an establishment in it, with the intention of again 
using it as a residence la a sufficient cotnplainec with the condition* In order 
that there may bo breach of the conditioo of residence residence elsewhere must 
be voluntary Forcible removal of the legatee with tbo help of the police Is 
a plain case of duress and therefore Involves no breach of the condition, for 
the legatee In such cases does not continue to live away as a free agent (c) 
A condition requiring a widow to reside in a particular place is valid and binding 
and not void for uncertainty or unreasonableness (d) On breach of such a 
condition there wiil be forfeiture or divesting (e) There will be no breach of 
the eandltion If from a just cause the legatee chooses to reside elsewhere 
A testator cannot by such a clause deprive her widow of her maintenance (/) 
A right of residence includes the right to occupy with wife and family (g) 

7. Assumption of names In Astley v Earl of Essex (A) an estate 
was devised in strict settlement with a proviso that in case any person should 
fail to assume the testators name and arms within 12 months after coming Into 
possession, then a gift over to the next in remainder, the next remainder man 
being in India and being ignorant of bis rights under the will did not comply 
with the condition held there wae forfeiture 


8 Ole without Issue Where there are limitations over in case of legatees 
living at a certain period but dying without issue (or leaving issue), then the 
condition applies only to such of the legatees as are living at the period (i } 


Otigmai beq««i 133 (S 120) It the ulterioi bequest 

not affected by In be not valid the original bequest is not 
validity of second affected bj it 


(a) ^^aleolm v Malcolm 21 Beav 225 
(&) 9 B L R> 377, lee Rt Melt 25 

Ch D 605 

(c) llncouH y Kmhna Bhahlnl 20 C 
15 Claoering v ^Illson 7 H L C- 
707 3 D(. 451 refd lo Ke «ho 
Tagore Cate 9 B L R 377, 

(</) BfiaialetM v Peary Loll 24 C> 
46 1 C W N 576 . Tagore 
Cate MB L R. 60. AfolJI t 
Bal Ujam 13 B 218, Qlrlanna 
V Honarrta, 15 B 236 
(c) See alto Shyama v Sarvp 17 C, 


W N 39 

(/) Promolha v NagenJraiala 6 C. L 
J 48 12 C W N 606, tee 
d tcuit on la Raja Pirlhte Slrig v 
Rani Rajkaoer 12 B L. R. 236 
(g) Palllial y Sorahjl 76 I C 996 
25 Bom U R 1099 
(A) 16 Eq 290 tee Re Comjpaltls 32 

Cb D 388 

(I) Ho'aea r Herring I MCI & Y 
295 , tee H'eJJeil v MunJy 6 Vet. 
341 . ?2e Relerl*. (1903) 2 Cb 
200 
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lllustratwns 

(t) An estate is bequeathed to A for bis life with condition superadded that, 
if be shall not on a given day walk 100 miles m an hour the estate shall go 
to B. The condition being void, A retains his estate as if no condition bad 
been inserted in the will 

(iij An estate IS bequeathed to A for her life and, if she do not desert her 
husband, to B A is entitled to the estate during her life as if no condition 
had been inserted in the will 

(m) An estate is bequeathed to A for her life, and, if ho marries, to the 
eldest sou of B for life B, at the date of the testators death, had not had 
a son The bequest over is void under section 105, and A is entitled to the 
estate during his hfe 

The section The section applies to the wills of Hindus, etc Sec s 30 
Transfer of Property Act 

The rule. An absolute interest le not to be taken away by a gift over, 
Unless the gift over may itself take effect (a) As has been said in 
V Ounqa Naratn (6) speoidc trusts or specific estates good in themselves arc 
not invalidated by a subsequent invalid disposition of the residue or remainder'* 
This is so, however, whore the original gifts arc not intended to bo defoated 
Unless and until the gifts over take effect (c). It has been pointed out m Effciton v 
Broicnfoui (d) that if a condition precedoot be void on the ground of impossibility, 
impolicy, or illegaltty. the consequence is that the gift also fails, but where a gift 
good in itself is followed by an unlawful or repugnant condition or qualification 
ID A distiuct clause, the gift is upheld and the condition or qualification which 
alouc IS obnoxious, is rejected Therefore, where a condition subsequent u 
impossible impolitic or illegal, the i.oodition is void, but the original gift is 
not affected This means not only that the original gift will not fail with 
the fatluro of the uUctioT bequest but that the original bequest wiU not be 
altered or cnUrgcd in consequence (e) 

Where both bequests fall. Where there is no intention thit the oriB'uat 
gift will be defeated only on the gift over taking effect, e j? , where under the terms 
of a will the gift over takes effect on the happening of a certain event, then the 
original gift fails on the happening of that event {see S 136), irrespective of the 
fact as to whether the ulterior gift takes effect or not. the original gift fails under 
the terms of the will end the failuio of the ulterior bequest will not save the 
original bequest (/) ^ 


la) Guen v. Hartet/, 1 H»re ^26 , 
'Re Beafd U908) I Ch 383 , 
Be Sar>Jhiock, U9J2> 2 Ch 47J 
W ei6 7 12 Ed 
(M 4 C, W N 671. 677 c 
U) V. If llloek 9 Vf« 233 , 

5oi£*4oO/ V Ptlly 3 H»ie 86 
(d) 4 H U C I. 181 2 . tec 

Lc*(hii « Cae<nJiih I Edra 99 , 
H’clk<t » li'olktt. 2 D F & J 


(/) 


255 ) J444 „ ,,, 

Tagore C«« 9 D L B 377 , 

Krhlo/omonl v t^^arendro 16 1 A 
29, 16 c 333. kthht\aroo v 
Denahof 20 I) 57l. 595 , 

Doer Lure SCD 713 0 'f-W 
V Dardell, U B 7 H L 365 
4)7. Ihnl r 21 Ch O 
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Cases Where there is a gift of an absolate iotcrost in some property 
conpled Trith words intended to restrict that Interest and the restriction is not 
effectual because it infringes the rule against perpetuity It has been held that the 
original gift of an absolute interest is good fo) Where the ulterior gifts are inTslId 
the original bequest has been held not to be affected but to remain absolute (6) 
Similarly where the gift over cannot take effect, because all the conditions are not 
strictly fulfilled the original gift Is not affected (c) Where the ultimate gifts 
are Toid for uncertaloty the other intermediate gifts have been held to be ralid (d) 
Where It !s incapable of ascertainment at any moment of time whether the 
limitation has or baa not taken effect the ulterior gift is bad but the origioat 
bequest is not affected (e) So also gift over which is too remote android cannot 
defeat the rested interests previously giren (/) 

Repugnant conditlona These are qualifications Imposed upon original 
gifts restricting or abridging the right of ownership or enjoyment The two are 
thus Incompatible and cannot stand together The result is * that where there 
is a gift with a condition inconsistent With or repugnant to such gift the condition 
is wholly void (p) There are a large number of cases which lay down that if an 
estate in fee simple be giren by a will or other iostmenent with a pronso which 
is in law a condition subseqaent defeatiog the estate on alienation or bankruptcy 
or refusing to assume a certain name or on dying without hers etc, the coodition 
is rold but the prior gift is not affected (A) For ineons stent elanses in a will 
see S S8 


Bequest condi 
tioned that it shall 
cease to hare effect 
in case a spe Ified uo 
eartam erent ebsll 
happen or not 
happen 


134 (S 121) A bequest may be m-ide 
with the conditiOD superadded that it shall 
cea«o to have cfFect m case a specified uncer 
tain event shall happen, or in case a specified 
uncertain event shall not happen 


niuslrations 


(0 An estate is bequeathed to A for bis life, with a prorUn that m case be 
shall cut down a certain wood the bequest eball cease to haro any effect A cuts 
down the wood He loses his life interest in the estate 

(tO An estate Is bequeathed to A provided that if he marries under the 
age of 25 without the consent of the executors named in the will the estate shall 
cease to belong to him A marries under 25 witbont the consent of the executors 
The estate ceases to belong to him 


(a) Ring V Haidvlek 2 Beav 352 • 
JlnonJtaa r Jlim Ctnl 20 B 
450 tee sho iVel/ilnt y IVeifort 
32 L I Cb 396 oa spp. 6C9 
Btadfotd V Yeung 29Ch D 617, 
Re micoek (1898) 1 Ch 95. 
Re Weed (1902) 2 Ch 542 
tYehifer T Port 26 B««v 236 
(J) Rldneu V IVedehoiae 7 Besv 
437 

(c) £alen r Barker 2 C«)L 124 
id) Shyetna v Sarup 17 G W N 
39 Claceting v &l*on 7 H L. 
C 707 

44 


(e) Re Vhcouflf Exrrtoulh 23 Ch D, 
I5S 

(/) BUate V Burgh 2 Beiv 221 
(a) Bradley v Pelxoto 3 Ve*. 325 
■pprd tn JRe *Dngdale 38 Cb O 176 
(A) Byng T Lord Shatjard 5 Besv 
559 fiunf—Fouhlon v Futler 3 
Ch. D 265 Shoo V Ford 7 Ch 
D 669 Re ^Uchu 21 Ch D 
838 Muigtace v (Brooke 26 Ch 
D 792 Re Dugdele 38 Ch D 
176. Re Srr^l\h (1916) I Ch.369 
•ee Tagore ette, 9 B. L. R> 377 
•sd tho S 136 
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(lit) An estate is bequeathed to A, provided that, If he shall not go to England 
within three years after the testators death, his Interest IQ the estate shall cease. 
A does not go to England Within the time prescribed. His interest in the estate 
ceases 


(lu) An estate is bequeathed to A, with a proviso that, if she becomes 
a nun, she shall cease to have any interest in the estate A becomes a nun 
She loses her interest under the will 


(v) A fund Is bequeathed to A for life, and, after his death, to B, if B shall be 
then living, with a proviso that, if B shall become a nun, the bequest to her shall 
cease to have any effect B becomes a nun In the lifetime of A. She thereby 
loses her contingent interest m the fund 

The section The section applies to the wills of Hindus, etc See 8 31 
Transfer of Property Act The section deals with the forfeiture of a legacy which is 
distinct from a bequest with a gift over though both may be made dependent 
on the same event or condition 


In terroKem. In England it has been hold that a condition subsequent m 
case of a gift of porsonalty operates merely t» terrorem, unless there Is a provision 
that upon breach of the condition the legacy will go over to another person (n\ 
But the law as regards conditions in terrorem do not prevail id this country (&) 
The Act says that a condition subsequent is not to be considered merely in terrorem 
even if unaccompanied by a gift over 


Cases. Where there was a gift for life with a clause of forfeiture on 
creating an encumbraoce, the condition was held good fc) Where trustees 
were directed to pay an aon ity to A, and It was provided that should A in any 
way Intermeddle or interfere with the management of the testator’s estate, or 
attempt to do so, he should lose bis snnuity, and A brought a frivolous suit 
with a view to get the management out of the bands of the trustees, held, A 
had incurred forfeiture, but there would be oo forfeiture whore there was good cause 
for litigation (d) Failure to olaim a legacy in the manner prescribed has 
caused forfeiture (e) A condition in s will requiring residence In the family 
dwelling-house or in some holy place and in default to lose all rights under 
the will was hold good, and tbo legatee having resided olsowbore, because she 
quarrelled with people living in the same bouse, Ae/d, forfeiture was incurred (/) 
Breach of a oondJtJoD for a just cause Ip) or brought about by duress (A) will not 
effect forfeiture In Bhoebun ilohtnt v Hurnsh Ckunder (i) there was an 
absolute gift to the donor's sister coupled with words which were construed to 
make the absolute estate given defessible In the event of a failure of issue 


(a) Lo^d T SpUlelt, 3 P W 344 
{h] S«e obmvstioot ol LawComtoiitiooett 
c\led ta Dott irader tbii chtplet 
(c) Hunt t Hunt, 21 CK D 278 
fd) jtJamt V Jiiem* 11692) J Ch 
369 . i« /?« imicrnt (1912) I Ch 
399 

(t) Tvlk V fMJlich I V A D 248. 

V Bcldvfn 9 S/« 355 , 
Uartltv, 34 CL D 742 


(/) BAflhofartni v Pearr; Loll. 24 C. 
646 I C \V N 578 , Shs/oma 

V Nolo. I4IC708 ue[Gfd«nM 

V Honame 15 D 236 
W M.U! . W.ta l8B„2r8 

(A) Tlneouil V Krishna DhahM, 20 ^ 

If) 5 1 A 138. 4 C 23 

kriihnmoni r AWndw, 16 C.JO-» 

P. C. 
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liriDg at the time of her death, io whleh event the estate was to revert to 
the donor and bis heirsi it was held there was nothing in such a condition 
repugnant to Hindu law, and aa the event did not occur, tho eister'a estate 
beoamo indefeasible. A widow’s refusal to comply with a direction to adopt is 
no ground of forfeiture as regards her rights of Inheritance (n) 

135 (S. 122). In order that a condition that a bequest 

Such condition ceasD to Iiavo effect may be valid, 

must not be Invalid it is nccessaty that the event to •which it 
under section 120. relates be one which could legally constitute 
tho condition of a bequest as contemplated by section 120. 

The section. The section applies to wills of Hindus, efc. See 8 32 Transfer 
of Property Act. Commentators aro at a loss to explain the reference to S. 120 
and It has been suggested that the figure, 120, is a misprint An explanation, 
however, may be hazarded. S 120 deals with the vesting of a legacy contingent 
upon a specified uncertain event. How it is a condition precedent that makes 
a legacy contingent upon a specified uncertain event. This section declares that 
any condition that will make a legacy contlogent may also be imposed as a 
condition which will make a bequest oease to have effect • in other words, the 
same condition may be made a condition precedent to the vesting of a legacy 
or a condition leading to the divesting of a legacy and the same rules will be 
applied to determine tho validity of the two classes of conditions (h) It is only 
a valid oondltiOQ that can effect the divesting of a gift. Thus, a condition 
divesting a gift of a heritable estate on alienation or on general failure of issue 
being void does not affect the gift (c). In oases providing for forfeitnre of the 

original estate with a gift over on the happeniog of some event, the clause of 

forfeiture will take effect even if the gift over fails (d). This is however a question 
of construction of the testator's intention (e). 

136 (S. 123). Where a bequest is made with a conditiou 
Result of legatee swperadded that, unless the legatee shall 

rendering Impossible perform a certain act, the subject-matter of 
wCh ‘t® bequest shall go to another person, or 
no time specified, tlio bequest sball cease to havo effect but 
m°ancr wUoh » specified for the performance of 

subject matter to go the act; if the legatee takes any step which 

renders impossible or indefinitely postpones 
tho performance of the act required, the legacy shall go 
as if the legatee had died without performing such act. 

(a) Uma r. Soanilnee, 7 C. 268 See S 123. 

GulbaH T Ruitomjl, 49 B 478. (d) Hanl v Hunt. 21 CK D. 278 

(4) See note* nndet besdieg oI ihi* chapter. (e) Rochford t. Hae](man, 9 Hare 475. 

See Putl'iut V SaralJI, 25, Bom 491 j per conba. HoJgfen r, Holfotd 

L R. 1099. 1100 ; 76 I C 996 II Ch. D 959. See c»*ei cited 

(e) LclU T auHon. 24 C 834, I C tinder S. 123 

W. N 387, See eaiei ciled under 
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liriog at the time of her death, in which event the estate was to revert to 
the donor and bis heirs, it was held there was nothing In such a condition 
repugnant to Hindu law, and as the event did not occur, the sister’s estate 
became indefeasible. A widow’s refusal to compljr with a direction to adopt is 
DO ground of forfeiture ss regards her rights of Inborltanoe (a) 

135 (S. 122). In order that a condition that a bequest 

Such condition ^0 valid, 

most not be invalid it is uccessary that the event to ivhich it 
under section 120 . relates be 006 which could legally constitute 
the condition of a bequest as contemplated by section 120. 

The section. The section applies to wills of Hindus, sic. See 8 32 Transfer 
of Property Aot Commentators are at a loss to explain the reference to S. 120 
and it has been suggested that the figure, 120, is a misprint An explanation, 
however, may be hazarded. S 120 deals with the vesting of a legacy contingent 
upon a specified uncertain event. Now it is a condition precedent that makes 
a legacy contingent upon a specified uncertain event This section declares that 
any condition that will make a legacy cootingent may also be imposed as a 
condition which will make a bequest cease to have effect ; in other words, the 
same condition may be made a condition precedent to tbe resting of a legacy 
or a condition leading to the divesting of a legacy and the same rules will he 
applied to determine (he validity of the two classes of conditions (b) If fs only 
a valid eoodition that can effect the divesting of a gift Thus, a eondltioo 
divesting a gift of a heritable estate on alienation or on general failure of Issue 
being void does not affect tbe gift (c). In oases providing for forfeiture of the 
original estate with a gift over oa the happening of some event, the clause of 
forfeiture will take effect even if tbe gift over fails (d) This is however a question 
of construction of the testator’s intention (e) 


136 (S. 123). "Where a bequest is made trith a condition 
superadded that, unless the legatee sball 
perform a certain act, the subject-matter of 
the bequest shall go to another person, or 
the bequest shall cease to have effect but 
no time is specified for the performance of 
the act; if tbe legatee takes any step ivhich 
renders impossible or indefinitely postpones 
the performance of the act required, the legacy shall go 
as if the legatee had died without performing such act. 


Regult of legatee 
rendoring impossible 
or indefinitely post- 
poning act for which 
no time specified, 
and on non perfor 
maoce of which 
subject matter to go 
over 


(c) 

(*) 

(0 


C/ino V Sounblnee, 7 C. 288 See 
Goliajl r Ruifomjl, A9 B 478 
See BOtet oodethesdies of (hi* cHspter 
See filial r SonhJI, 25, Bom 
L, R. 1099. 1100 ; 76 I C. 996 
Uhl T Chttkkan, 24 C 834, 1 C 
W. N 387, See ctie* cited osdei 


(d) Hunt V Htinl. 21 Ct D. 278 

(e) RoehforJ r Hackman, 9 Hsre 475 
451 , per eoBtrs. HoJgton v HolfotJ 
1 1 Ch D 959, S« es*ei cited 
uader S. 123 
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Illustrations. 

(») A bequest is made to A, with a proviso that, unless he enters the Army, 
the legacy shall go over to B A takes Holy Orders, and thereby renders it 
impossible that he should fulfil the condition B is entitled to receive the legacy. 

(ii) A bequest is made to A, with a proviso that it shall cease to have any 
eHect if he does not marry B’s daughter. A marries a stranger and thereby 
indefinitely postpones the fulfilment of the conditions The bequest ceases to 
have effect. 

Th© section* The section applies to the wills of Hindus, etc. See S 33 
Transfer of Property Act. 

The rule* Where no time limit is prescribed by the testator for the 
performance of a condition the general rule Is it must be done withm a reasonable 
time (a). In some cases, however, a condition, e g, a gift on condition of a 
legatee assuming a particular name, is construed as a condition subsequent and 
therefore is to he fulfilled as soon as the legatee comes into possession (h), 

CaS6S, Where a testator made a devise in favour of bis nephew subject 
to the proviso that if the nephew did not marry tha niece specified, then over, 
the nephew m the lifetime of the testator and with his assent married another, 
held, the gift over took effect The fact that there was still the possibility 
for the nephew to survive bis wife and marry the person named was held to 
give no right or interest to the legatee lo the legacy It was a mere expeotatlon 
of a future interest (c). In Shyama v. Sarup (d), there was a contingent gift In 
favour of N provided be lived to the testator's ancestral divellmg house, after the 
testator's death N Joined with the testators widow in conveying the bouse to a 
stranger, held, by that act, by reason of the forfeiture clause, N was deprived of 
the Interest given by the will If however the testator renders by any act of 
his performance of the condition impossible, performance fs excused (s), so also 
where performance Is rendered impossible by any order of Court (/) 


137 (S, 124). Where the tviU requires an act to bo 
_ , , performed by tlio legatee witliin a specified 

condition, preced- timo, eitljor ns a Condition to bo fnllilioa 
ent or ■wb^qurnt jjgfoio tbo Jo^acv js onjoyod, or as a condition 

Further time in case iipon tbo non-fulIiJment Of wlncli ti)0 SUUJOCC- 

matter of tbo bequest is to go over to another 
person or tbo bequest is to coaso to have effect, tbo act must 
be porfoinicd within tbo timo specified, unless tbo perforinanco 
of it bo pro vented by fraud, jh t\hich case such fnrtlicr tinio 


Datl^i T Lei»nJtt 2 Srott. 7I 
(M Q/teri99oJ, il9D3) I Ch 7<9 
(cl Declt t 4 D. T. t* J 524 j 

elirr ml »i» lo ihf ceolrinn 

HenJat r Pojr><. | Dio C C 
55; *« stw Lose v Afewirn, 5 
D << AVJ . 917. 


W. 17 C. \V. N 39. M I C. 703 
(e) Darlty v Langvofthy 3 Dfo 1 w. 
359 ; WtJsvood 1 Trofon. 12 Eq 

. . Ki c 

(/) Pt Ccnn\ntion’t (nit. 6 Jar. N 
992 
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slmll bo allovred as shall bo requisite to make up for the delay 
caused by such fraud. 

1. The section. The section applies to the wills of Elndus etc See S 34 
Transfer of Property Act But the words 'of a person who would bo directly 
benefited by the non. fulfilment of the condition' occurring in that Act have been 
dropped in this section, an omission which seems to be intentional (a) This section 
differs from the preceding one by the fact that u contemplates a case where the 
testator has fixed a time limit for compltaoce with the condition 

2. Tho rule. The rule laid down In the section states that where a time 
limit has been prescribed by the testator. It must be strictly complied with in 
order to prevent a forfeiture or gift over from taking effect (&) Thus failure to 
comply with the condilltion of giving a release within the time stipulated In the 
will was held to Involve forfeiture {c) In BrooXe y Oorrod (d> a legatee Jest 
the right of preemption conferred on him by the will beoause of failure b^ him 
to pay the purchase money within the lime specified by the testator Wood V— C 
observed that such conditions were to be complied with strictly, being analogous 
to a case of vendor and purchaser where time was made the essence of the contract 
Relief might have been obtained If non compliance with the oonditioo was due 
to fraud. 

3 Mode of reckoning time In Loiter v OoTlani, (e), there was a 
oondition of giving a security within a specified time A security was granted, 
but if the day of the testator 8 death was reckoned it was out of time, if not, 
was within time , the day of the testator's death was excluded in that case though 
it was observed that there was no general rule to that effect, but the rule, viz, 
that the day of the testator’s death IS to be excluded, has been reoegnised In Oortt 

V Lowndes (/) 

4 Illness or ignorance of conditloti. This is no ground or excuse 
for non'compliance with the testators directions (p) The rule is stated to be 
that “neither Ignorance nor neglect, on the pan of the executor to inform the 
legatee, can excuse him from not complying with the direction so as to entitle 
him to the gift” (A) Tbs executor is not bound to inform the legatee unless the 
legatee be also the heir (i) 

5. Relief against forfeiture Where breach of a condition was brought 
about by duress there would be no forfeiture (;) Courts in England have 
granted relief against forfeiture where adequate Compensation could be rendered (k). 


(0) Tlneeutl t Kdihna, 20 C. 15 

(1) Daoton T Dewon 6 Sim 341 
(e) 5/mpjon v f'fc^era, 14 Vm 346 

(d) 3 K & J 603, on opp 2 D G 
& J 62 

(e) 15 V« 249 
(/) II Sim 434 

(g) Buigttf T, liollnson 3 Mer 7 , 
Carter c Corf<r 3 K. & J 617, 
Havkes T iQalJvIn, 9 Sim 355 , 
J 1454 »q 7 Ed 


(6) Ra Haige » Legacy, 16 Eq 92 , 
Axtley T Earl «/ 18 ^ 

290 Re Leals (1904) 2 Ch 6S6 
(0 Doe d Taylor r Crisp, 8 Ad Se 
E. 779, tee Re Afackay, (1906) 
I Ch 25. 

0) Ttneourt r Krishna 20 C 15 
(4) BamerJufon j Fane 2 Vera. 366, 
Paine r Hyde 4 Besf 468, He 
D chons Trusts, I Sin N 5 37 
J 1456. 7 Ed 
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CHAPTER XII. 

OF BEQUESTS WITH DIRECTIONS AS TO APPLICATION OR ENJOYMENT. 

138 (S. 125). Where a fund is bequeathed absolutely 
Direction that to OF for the benefit ot any person, but 
contains a direction ihat it shall 
following absolute 06 applied Or eojoyeu in a particular manner, 
for '^benefit^™f *an ^ legatee shall be entitled to receive the 
person fund as if the will had contained no such 

direction. 


Illustration. 

A sum of money is bequeathed towards purchasing a country residence for 
A, or to purchase an annuity for A or to place A in any business A chooses to 
lecciye the legacy m money. He is entitled to do so 

1. The section. The section applies to the wills of Hindus, etc Cl, Ss 
10 and 11 Transfer of Property Act The section is based on a rule of commonsense 
which is of universal application, vte, an absolute gift oannot bo fettered by a 
subsequent condition (a) The two cannot stand together Suob a proviso will 
be void for repugnancy (b) The rule is not peculiar to tbo case of gifts by wills 
Thus, an agreement among coparceners not to divide certain property has been 
held to be invalid (c), but not if the agreement be for a limited period (d) Law 
favours the free circulation of property, so it will not allow a restrictive condition 
to bo imposed on an absolute gift If, therefore there be an absolute gift but 
coupled with it there be a restraint on the exercise of any right incident thereto, 
then the gift IS good but tbo restraint IS bad (e) Tho rule applies where property 
Is made over to trustees for the benefit of legatees with directions as to the modes 
of enjoyment (/) This section therefore embodies two rules 


2 Rulo (I) “Where there IS a general intention to create a valid estate 
and a particular intention to depriro euob estate of its legal Incidents ciTeot will 
bo given to the general Intention, and tbo particular intention will bo disregarded'* 
But where tbo general Intention is not discernible in the will, in other words, an 
eflcotlve or valid gift has not been made, then tbo whole will shall fail (y) Whore 
therefore there is an absolute gift or transfer of an estate, it Is not competent 
to tho grantor or testator to sever from tbo right of property incidents wbioh tho 
law inseparably annexes to it and thereby to abrogate tho law by private 


(M 

(<) 

IJ) 

(») 


V 24 C 44. Sec 

Trfpurad V Uscl 40 I A 37 
Partlntfon’t Ccte. 10 Rep 35s, 36b 
,«« Jthanutr v Nali^nuini, 39 
D 296 300 I 

T t'ln/fak*fiK 7 B 539 
Srrnohan v Maegtegor 25 C 769, 
766 

S'e M'hAna v l'i;(h!na!ha IB M 
252 , ^foio«rtd9 r Gorttih 1 C 
104 5 lianctTyant)/ t Prtmm^nfy, 


33 C 957 1033. Lalllr Chukkun 
24 C 834, 849 . Pojomoyee r 
Tni/hkho 29 C 260 277 . 

A'oiaieAortc/ * 23 Dorn 

L 450 . 

(/> Rt Johrahn (1894) 3 Cfi 204. 

Re Smith 1928 Cb 915 _ , . 
{») Shooirmoa t S^Cenehattl (2 I A 
103 on spp (fom 7 C 269 279. 
PoortnJta » //,monrfn) 36 C.75, 
12 C W. N 1002 
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greement (a). Where, however, there is no absolute gift of the present interest 
f the testator then be may create an intermediate interest for a specific purpose 
nd such a gift will not bo an infringment of the rule. Thus, where a testator 
irected that the intermediate interest for 13 years m certain properties was not 
0 go to his son but to bo dealt with by the trustees in carrying out certain specific 
rusts, held, the gift to the son during the period of 13 years was a limited one, 
herefore the provision was valid (&) If the intermediate interest fail, the main 
ift takes effect (c) In one sense, it will be seen, the principles laid down in the 
ection form an exception to tbo rule that the legatee takes what is given to him (d) 
kn absolute gift is liable for the debts of the* legatee and the decree bolder 
an selzo and toll the property In eatlsfactlon of the decree against the legal 
’cprcsentatives of the deceased legatee (e). 


3. Rule(il). A direction by a testator as to the mode of application of a 
legacy with a view to benefit a legatee is not binding on the latter. The reason 
obviously is that the gift if actually procured for the legatee can be undone by 
turn the next moment The principle baa been thus stated "If the main object 
of a gift is to benefit the person who is to take and no other person is Interested 
In the bequest, in such a case, if the gift cannot be applied to the purpose specified 
(sec next scctlonl, or if tbo legatee prefers to have it otberwiso applied .bo may 
ask the Court to give him too property absolutely. On the other band, if there is 
any other purpose, distinctly and clearly expressed, mdepeodeot of tbo object of 
besofiting tbo legatee, and beyond the mere intimation of a wish as to the mode 
In which tbo benefit should be conferred, there it is settled the principle does not 
apply" (/) In tbo latter case, the donee is entitled to tbe gift only to tbo extoot 
that IS necessary for the fulfilment of (ho object (g) and if tbe object cannot bo 
accomplished tbo gift falls (h) Tbereforo in tbe case of an absolute bequest for the 
benefit of a legatee, any direction ns to its application or enjoyment will bo void (0 
As to how a provision for malntcnaoce Is to bo understood and applied, soo 
Narayam v, .4dm Oenl (y) 

4 Absolutely. This word, absolutely, generally creates an absolute interest, 
but in 0 certain context may imply a limited interest {k), thus It may not confer 
unlimited power of disposition (I). In case of gl^s to women In this country 
words of Inheritance do not alwaj a confer sn absolnte interest (m). The importance 


(a) Afiantallriha r ^egamuihv, A M, 

200; 5uAromflnfflm t ^uiremanlem 
4 M 124 j L«!a Ramjetean t 
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23 Bom. L R. 450 

{&) Pra/uUa v Jaftnita. 9 C W N. 528 . 

»e« Su&romaftlam v 5uKr«menforn 
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Getihandat, 14 B 360 
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(A) lie D* Cfrif/yry, 1656 W, N 24 
({) Dal Daplf Jannadat, 22 B 774 ; 
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of the word lies m the fact that the section will apply when the gift is absolute 
and there is added to it a direction as regards its application or enjoyment Tieo 
the direction IS regarded as nothing more than a motive for ^he gift (a) It will 
not bare the effect of restricting the absolute gift or any of its inoidenls (6) If 
the gift be not absolute the direction may create a trust cr be construed as a 
condition or the gift may fail for uncertainty (c) 

5 Absolute restraint of alienation A condition against alienation 
is void (d) provided it is attached to a gift which is absolute (e) A prohibition 
of transfer by sale or gift is opposed to the policy of the law and must be 
disregarded as repugnant to the gift (/) Such a restriction has been declared 
to bo equivalent to introducing an exception of the very thing which is of the 
essence of the grant The principle has been applied to all secular estates 
created even though the motive be religious A restriction of a particular 
mode of alienation is bad (&] Restraint against alienation for a limited period 
IS void (t) A condition to sell to one individual only is bad(j} because the 
power of alienation is substantially taken away Even m case of a life 
estate a restraint against alieoatioo is bad {/) 

A condition agamst alienation will be given effect to where the gift does not 
become vested in possession e g where the interest is yet contingent or revcr 
sionaryfm) It may also be mentioned tnat if a will contains provisions which are 
separable and some of them are invalid because they impose restrictions on aliena 
tloo and seek to create a perpetuity then they will not affect the valid dispositlonafnl 
Thus attempts to create an estate of loberitance unknown to Hindu law by restrict* 
Ing the right of alienation is void under that law and the first taker gets an estate 
for life only (o) Where some terms of a will apparently give an absolute 
interest bnt subsequent provisions show that only a life interes was intended to be 


(o) Maektd T Mae^ell M Eq 49 
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given, then only a life estate will bo intended to bo conferred (a) A total 
restriction of alienation being bad a gift over upon an attempt to alienate an 
absolute Interest previously given Is void as a condition (6) In rc Dupdale (c) the 
law Is elaborately discussed and thus laid down — The general rule Is tb&t a 
defeasance either by a condition or by a conditional limitation or executor? 
devise cannot be well limited to take effcot in derogation not merely of the right 
of alienation but of any of the natural Incidents of the estate wbioh It is intended 
to divest* A gift over if the legatee dies Inteatato or otherwise without disposing 
of the property (d) or without issue (e) is Told But a gift over incase the previous 
gift cannot take effect In law is good (/), bo also If the previous gift be not absolute 
but limited, a gift over upon an event will be good as a conditional limitation (ff) 

Partial restraint Is not necessarily void (A) This has been allowed on the ground 
of public policy omitting altogether all considerations of repugnancy (■) A 
restraint of alienation except to a particular class of Individuals Is good (j) 

6 Applied or enjoyed in a particular manner A restriction on the 
mode of the legatee’s enjoyment with a view to secure certain objects for his 
benefit is void and the absolute gift prevails (1) Thus a legateo has been held 
entitled to receive the fund where tbo gift haa been for tbo advancement of the 
legatee m business (f) or his maintenance and education (m) for purchasing a 
comtssiOD in the army (n) for printing a book (o) for binding him to be an 
apprentice (p) for enabling bun to take holy orders (g) Where a legacy was 
given to be laid out m planting trees on an estate of which the testator was the 
tenant for life hWd it was for benefit of the owners of tbo eetate and belonged 
to them absolutely (r) 

7 Postponement of enjoyment An attempt to postpone enjoymen 
in possession is bad (s) Where an absolute Interest is given but enjoyment li 
deferred for a few years the restriction is void ( 1 ) The principle has been thui 
stated The principle of this Court has always been to recogulse the right ol 
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all persons who attain the age of 21 to enter npon the absolute use and enjoyment 
of the ijroperty given to them by will notwithstanding any directions by the 
testator to the effect that they are not to enjoy it until a later age —unless during 
the Interval the property is given for the benefit of another (al But where a 
limited interest is given for a definite period on the expiry of which an absolute 
interest will vest in the legatee the restrictions during that period will be good 
and not in infnngment of the rule laid down m this section (h) 

8 Other restrictions A direction of any kind inconsistent with the gift 
will be void (c) Similarly conditions on gift of an absolute estate m land such 
as that the land la to be let thereafter at a definite rent (d) or be cultivated la 
a particular manner (e), or on bankruptcy (/) or requiring the devisee to pay a 
sum of money out of the sale proceeds in case he sells the land (p) or to use tbs 
legacy m good works (ft) or to the effect that the legacy will not bo liable for tbc 
legatee s debts (t) are void The direction will be void not only when it is repug 
nant to an absolute gi/t but also where the purpose has been accomplished or 
becomes incapable of execution (S 137) or can be fulfilled with a smaller amount 
(unless there 13 a gift over of the surplus) (^) The legatee will be entitled m spite 
of the injunction of the testator to the contrary (/bf Even ff the direction be to 
hold the money m trust it does not invariably creat a tru&t (Z) or even if the 
benefit be intended for a third person (m) 

9 Partition or division A direction postponing partition or restramiDg 
division till all the legatees attain majority is valid (n) An absolute gift cannot 
be made whether by will or by deed controlling the mode of enjoyment m respeof 
of the right of partition (o) 

10 Donee dead or not named On the death of tbo donee his ropresen 
tative will be entitled (p) The executors are not bound to see to the application 
of the fund (g) The principle laid down in the section has been applied even 
where the donee is not named the persons entitled will be the persons intended 
to bo benefited (r) 


(a) gosling r Gatling John 265 275 
c led m v J^tveU Carnac 

13 D 463 HujenlZioy V ^hmcSJwi/ 
26 B 319 Raneemoneu v Prtm 
money 9 C W N 1033 
Siramamayl v Joges 8 B L R 
400 

it) Prafulla t JogenJra I C L J 
605 9 C W N 528 
fc) Sa{ Sefl V Jamna^at 22 D 774 
>!dm Cenf » /ipeci 3 C 553 
Re Coutouihr (1907) I Ch 410 
Re hhnttan (1894) 3 Cb 204 
tJ) j7lt Qenl * CreenW 3? Bm»' 
i93 

(e) *Oro»ft V ButJttI 12 CK. D 667 
(/) Re nfoeto 21 CK- D 638 , /?« 

/>tfr*/e 35 Oi D 176 
If) He fUktt (1896) 2 Ch 353 
(t) /iif Rapt T JamnaJet 22 B 774 
tn Ral Afjtod * Dthendra 15 I A 
37. 15 C. 400 

V Coc^e 5 V« 46l , •*“! 


other casei cited in argumeot la 

ff^f/jon V Oa^ts M 28} }8 
M L. J 331 RtStgtUke (1906) 
2 Oi 30/ 

(t) 5/o^eJ V Cheek 29 L J Ch 922 
(H IViUan X Oaku 31 M 263 299 
Govgh V Bull 16 Sim 45 » 
Johmhn (1894) 3 Ch 204 

(m) Afexhonugh i&arl of) v Saollle 
83 L T 131 

(n) Cllekatee ? ’Durponarain 5 C. 59 
Ral Kiahorl x DebenJia 15 C 409 
P C 

(e) i^tokaonjij x Coneih 1 C 104 
fitmans^nl v Nohin 8 C 783 
602 

(p) BaAoo X Gtant I Vera 255 Le9H 
X Leoet f6 Sm 266 
Aptttee X Jjpteect | V & I) 365 i 
Aw, V Jhtham (5 Sim 62. 

ClCamuhat x Chua 15 B 443 
(e) / ontdafe e BtrthfotJl 3 K A J 

185 , RtDovUt (1696) 1 Cl 507 
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139 ( S 126). AVlicro a testator absolutely bequeaths 
a fund, so ns to sever it from his own estate, 
but directs that the mode of enjoyment of it 
by the legatee shall bo restricted so ns to 
secure a specified benefit for the legatee ; if 
that benefit cannot be obtained for the legatee, 
the fund belongs to him ns if the will had contained no such 
direction. 


Dlrfciion that 
node of enjoyment 
of absolute bequest 
is to be rcitricted, to 
secure specified be- 
nefit for legatee 


Ulustrationa. 

(0 A bequeaths the residue of bis property to bo divided equally among bis 
daughters, and directs that the shares of the daughters shall bo settled upon 
themselves respectively for life and bo paid to their children after their death. 
All the daughters die unmarried The representatives of each daughter arc 
entitled to her share of the residue 

(ti), A directs his trustees to raise o sum of money for bis daughter, and he 
then directs that they shall Invest the fund and pay the income arising from it 
to her during her life, and divide tho principal among her children after her death. 
The daughter dies without having ever bad a child Her roprescDtatives are 
entitled to the fuad. 

Ths section Tho section applies to the trills of Hindus, etc This section, 
like the last, deals with an absolute gift with a direction as to the mode of enjoy- 
ment, or a gift over la partial derogation of the abeolute gift, but differs from It by 
the fact that tho intended benefit or the gifuover cannot be given effect to In such 
a case the principle laid down la the last section will apply , the gift does not 
become ineffectual by reason of the failure to eecure the specified benefit for the 
legatee or of the gift over, but the direotioo wilt bo ignored and the absolute gift 
will prevail The general principle, therefore, la that a restriotion as regards the 
mode of enjoyment of an absolute gift ie bad The section extends the operation 
of the rule to cases where a restriction has become unnecessary, or the purposes 
have become IncAPsble of execution, or Ineffective, or impossible to secure uodar 
the circumstances of a particular case (a) The next section makes it clear that 
the rule laid down In this seotion is to be confined to the case of an absolute bequest 
only The words 'to sever it from bia own estate' mean distingushcd from the 
rest of the testator’s property (h) 

The rule. The rules embodied {a this section and the next have been thus 
laid downs — “If a testator leave a legacy absolutely as regards Jits estate, 
but restricts the mode of the legatee’s enjoyment of it to secure certain objects 
for the benefit of the legatee,— upon failure of such objects, the absolute gift 
prevails, but if there bo no absolute gift as between the legatee and the estate, 
but particular modes of enjoyment are prescribed, and those modes of enjoyment 


(a) IBeehar Akha v De Cm, 19 B 
22l on spp 770 , Soundaratajan t. 
Natatajan, 44 M 444, jilt over or 
rettlement fiiliag, the oiigioal gilt 


beeomei abiolute 

(() Bofhamlcn y Shenon, 20 Eq 304 
cited under S 142 
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all persons who attain the age of 21 to enter upon the absolute use and enjoyment 
of the property given to them by will notwithstanding any directions by the 
testator to the effect that they are not to enjoy it until a later age —unless during 
the Interval the property is given for the benefit of another ’ (a) But where a 
limited Interest is given for a definite period on the expiry of which an absolute 
mtercBt will vest in the legatee the restrictions during that period will be good 
and not in infringment of the rule laid down in this section (b) 

8 Other restrictions A direction of any hmd inconsistent with the gift 
will be void (c) Similarly conditions on gift of an absolute estate in land such 
as that the land is to be let thereafter at a definite rent (d) or be cultivated In 
a particular manner (o) or on bankruptcy (/) or requiring the devisee to pay a 
sum of money out of tbo sale proceeds in case be sells the land {g) or to use tbs 
legacy in good works (A) or to the effect that the legacy will not bo liable for the 
legatee s debts (t). are void The direction will be void not only when it is repug 
nant to an absolute gift but also where the purpose has been acoompi abed or 
becomes incapable of execution (8 237) or can bo fulfilled with a smaller amount 
(unless there IS a gift over of the surplus) (^) The legatee will bo entitled m spite 
of the injunction of the testator to the contrary (7) Even if the direction be to 
hold the money in trust it does not invariably creat a trust (/) or even If tho 
benefit be intended for a third person (m) 

9 Partition or division A direction postponing partition nr restra olng 
division till all tho legatees attain majority is valid (r) An absolute gift cannot 
be made whether by will or by deed controlling the mode of enjoyment in respect 
of the right of partition (o] 

10 Donee dead or not named On the death of the donee bis represen 
tative Will bo entitled (p) The orccutors are not bound to sec to tho application 
of the fund (q) Tho principle laid down in the seotion has been applied even 
where tbo donee IS not named tUo persons entitled will be the persons intended 
to bo benefited (r) 


(o) Gosling T Gosling John 265 275 
c led in Cojapi y RUell Carnac 
13 B 463 fiosenhbajY ^hmeShoy 
26 B 319 Renee/noney v Prem 
tnonty 9 C W N 1033 
^ramamayi r Jogts 6 B L R 
40Q 

ib) Prafulla v JogenJra I C L J 
605 9 C W N 528 ^ , 

(e) Dal DapI r JamnaJai 22 B 774 
AJm- Cenf * Apeaf 3 C 553 
Re Coufoarfe^ fl937l i Cfi 4fO 
Re Johnston (1894) 3 Ch 204 
(<0 jjll GenI r GrttnhUl 33 Bear 

(c\ 'Bron'" T Bar Jell 12 Cb D 667 
(/) R* 21 Ch. D 838 Rt 

Daz^aU 33 Oi D 176 
(/) Rt illicit (1696) 2 Ch 353 
fh\ Rat DapI T Jemnodas 22 D 774 
([) Rel Khhe I y De^enJea 15 1 A 
V 37 15 C 409 

JJer'an r Cooke 5 Ve. 461 ead 


other caiei cited in irgumeot in 
mUon y Oakes 31 M 283 18 
M U J 331 ReSegehke 0906) 
2 Ch 301 

«) 5(o^ej V Cheek 29 L J Ch 922 

(l) mison y Oakes 31 M 283 299 
Cough y Bull 16 Sim 45 < Re 
Johnston (1894) 3 Ch 204 

(m) fifexbonugh l^ail of) v SaoUlt 
85 L T 131 

(n) ^llokasee r 'Darpanatain 5 Ci 59 
Rat Kfshort y DeienJ/a 15 C 409 
P C 

(o) SiCokoonJo y Ganesh I C. 104 
Jlemantlnl y Robin 8 C. 783 
802 

(p) Datloa y Giant 1 Vem 255 • Le^ts 
V Ltoes 16 Sim 266 

Iv Apretee r jlpieeee I V & B 365 s 
Arwt » Ihtham 15 Sim 62 Bat 
•ftramu#a/ r Dossa 15 B 443 

(rt Lonsdale * fleKhtolJf 3 K A J 
185 , Rt Boales (1696) 1 Ch 507 
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139 ( S. 126). 'Wlioro a testator absolutely boqucatlis 
Direetron lhai “ Sever it from bis own estate, 


but directs Hint tbo mode of enjoyment of it 
by tbe legatee sbnll be restricted so as to 
secure a specified benefit for tbo legatee ; if 
that benefit cannot bo obtained for tbo legatee, 
tbe fund belongs to birn ns if tbo uill bad contained no snob 
direction. 


mode of enjoyment 
of absolute bequest 
Ib to bo rcitrfetod, to 
Becurc apcclfied bC'> 
neflt for legatee 


Jlluslraltont. 

(0 A bequeaths the residue of bla property to be divided equally among bis 
daughters, and directs that the shares of the daughters shall bo settled upon 
themaelrea reapectivoly for life and bo paid to their children after their death. 
All the daughter! die unmarried Tbe representatives of eaeh daughter are 
entitled to her share of tbe residue 

(i0« A directs hla trustees to raise a aum of money for his daughter, and be 
then directs that they shall Invest tbe fund and pay tho income arising from it 
to her during her life, and divide (he principal among her children after her death. 
Tho daughter dies without having ever bad a child Her representatives are 
entitled to the fund. 

The section Tbo section applies to tbo wills of Hiodua, etc This section, 
llko the last, deals with an absolute gift with a direction as to tbe mode of enjoy- 
ment, or a gift over lo partial derogation of tbe absolute gift, but differs from it by 
the fact that tbe intended benefit or tbe gifUover cannot be given effect to In such 
a case the principle laid down in the last section will apply . the gift does not 
become Ineffectual by reason of tbe failure to secure tbo specified benefit for tbe 
legatee or of the gift over, but the direotioo will be ignored and tbe absolute gift 
will prevail Tbe general priuciple. therefore, is that a restriction as regards tbe 
mode of enjoyment of an absolute gift (s bad Tbe section extends tbe operation 
of tbe rule to cases where a restriction bas become unnecessary, or the purposes 
have become incapable of execution, or ineffective, or impossible to secure under 
the circumstances of a particular caso (a) Tbo next section makes it clear that 
the rule laid down In this section is to be confined to tbe case of an absolute bequest 
only Tbe words to sever it from bis own estate’ mean distingusbod from the 
rest of tbe testator’s property (b) 

The rule The rules embodied in this section and tbe next have been thus 
laid down — “If a testator leave a legacy absolutely as regards Jiis estate, 
but restricts (he mode of the legatee's enjoyment of it to secure certain objects 
for tbe benefit of the legatee, — upon failure of such objects, the absolute gift 
prevails, but if there bo no absolute gift as between the legatee and tbe estate, 
but particular modes of eojoymeot are prescribed, and those modes of enjoyment 


(o) \Beehat A^ha t De Crux, 19 B 
221 on app 770, Soundatatalan v 
Nalarajan, 44 M 444, gift over ot 
Ktileoeat failiog, the oiigtoal gilt 


becooes abioluie 

(h) Bolfiamley v Sfixnon, 20 Eq 304 
ciird under 5 142 
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fail, the legacy forms part of the testator's estate, as not having m such event 
been given away from it In the latter case the gift is only for a particular 
purpose, m the former the purpose Is the benefit of the legatee as to the whole 
amount of the legacy, and the directions and restrictions are to be considered 
as applicable to a sum no longer part of the testators estate, but already the 
property of the legatee In every case, therefore, it must be a question of 
construction," and as such the intention that the gift should be absolute is 
to be collected from the whole will (a) The rule laid down in the section will apply 
only where the benefit cannot be obtained for a legatee 

The same principle has been put thus.— ‘‘In this case, as in all others of 
the same description, the question is, whether, having regard to the general purport 
and effect of the will, the words import an absolute gift modified only by 
certain restrictions, so that the absolute gift may have its full effect m every 
event to which the restrictions are inapplicable, or, whether the effect is to give 
a restricted or limited interest only, so as not to be affected or enlarged by any 
failure of the subsequent limitations That is the question” (6) In Hancoch v. 
TJ-'afaGn (c), Lord Davey observes “It is settled law that if you find an absolute 
gift to a legatee in the first instance, and trusts are engrafted or imposed on 
that absolute interest which fail, either from lapse or invalidity or any other 
reason, then the absolute gift takes effect so far as the trusts have failed to 
iba exclusion of the residuary legatee or ibo next of km as the case may be” 
It is immaterial whether the gift is to the legatee direct or through the medium 
of trustees, that is, to a trustee for tbo benefit of the legatee, provided it bo 
for the benefit of the legatee absolutely, subject to the restriction as to the mode 
of enjoyment (d) 

Cases. Where there was an ibsoluti^ gift in favour of a legatoe with subsequent 
provisions which were siinply qualiDcalions of the gift for tho benefit of the 
legatee, held, the gift was absolute and so on the death of the legateo his legal 
representatives were entitled (c) Similarly, a gift ( f) to a widCw and children 
was considered to be an absolute gift with restriotiona as to the mode of Its 
enjoyment, so on the death of ibe children and tho fulfilment of other conditions 
by the widow, tho absolute gift in her favour was unaffected as if tho will contained 
no directions or restrictions Where a testator directed his executor to set aside 
£200 and thereout to pay to tho (teslotor’a) widow ‘tbo sum of £3 monthly so 
long as she remains unmarried or until the said sum of £200 becomes oxbaustod ’ 
and sbo died without having married and without having exhausted tho said sum 
of £200, held, her executrix was entitled to the balance of £200 (g) Where there 
was a gift for life to A and "for making a further provision for tho maintenance 
or* A a comrolSBlon In tho army was directed to be purchased for him for a sum 


(o) 


(i) 


(cl 


Lattence v Tlfmay, I M & G 
551, 561*2 . *e* /?e Donlet, (1695) 
I Ch 507, lie IlosafJ. (1931) 
I Ch 412 

Sevotn V tt'alion, 10 D«ftv 200 » 
ht Skinner j Ttutfi, I J << H 

102 . 

1902 AC 14 , /?« Currie 

(1910) I CL 329; Aforyoreph 


V Aforyoitph (1920) 2 Ch 33 
/?f //arrhon, 67 L« J CL 433 
ylJm QenI, r ylpear, 3 C 553 
Halihurlon v Jldrrt’Qtn! 21 C 

(I90II r Ch. .12. 
/{e SonJenen't Trurh, 3 K. « J 
497 
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not ezcccdiog £6,500 tbo purcbaie of commtcsIoQ being aboHsbcd, the benefit 
Intended for A could not bo obtained, held, A was entitled to tbo sum of £6,500 (a} 
Where a legacy was given to pay off a mortgage debt and the mortgage was 
foreclosed in the testator’s life time, the legatee was held entitled to tbo legacy (5). 

140 (S. 127). Wliero a testator does not absolutelj 
« . , , ^ bequo.'ith a fund, so as to sever it from bis 

for certain purposes, otvn cstato, but givcs it for cortnin purposes, 

pjtrt of those purposes cannot bo fulfilled, 

not bo fulfilled. .i V i ^ * i e * 1 . i i. i 

the fund, or so nuicb of it ns has not been 

exhausted upon tbo objects contemplated by the ^viIl, remains 
a part of estate of the testator. 

lUustrahons. 

(i) A directa that his truitees ahall Invest a sum of money m a particular 
way, and ihall pay the Interest to bU son for life, and at his death shall divide 
the principal among bis children The aon dies without having ever had a child 
The fund, after the son’s death, belongs to tbo estate of the testator. 

(it) A bequeaths the residue of hIs estate, to be divided equally among his 
daughters, With a direction that they are to have the interest only during their 
lives, and that at thetr decease tbo fund aball go to their children The daughters 
have no children. The fund belongs to the cstato of tbo testator 

1. The section The tectica applies to the irills of Hiodus etc. It has 
been already stated la the notes to tbo previous section that it is a question of 
eonstruotion from tbo wbolo will of tbo testator whether be intends to make an 
absolute bequest or not If tbo bequest be construed as absolute any direction of 
the testator limiting tbo bequest to certain purposes is void when the purposes 
cannot bo fulfilled, so that the absolute gift takes effect, but "where there Is 
a diminution of the original gift', t e, where the original gift is sot absolute 
but qualified, or as the section says, is made for certain purposes, then "whatever 
Interest is not exhausted by the gift as so diminisbed remains the property of the 
testator” (c) In Tarokeswar v. Sosht (d) the gift was construed to be not absolute 
because it was expressed to be limited for certain purposes and alienation was 
forbidden The attempt to create an estate tail having failed It was held that the 
will did not confer an absolute estate on the legatee The Court has to 
construe whether there is an absolute gift or whether by a series of limitations 
a trust is intended to bo formed This question, vix , whether the original 
gift is absolute or qualified, is one sot free from diSieuilty (e) 

2. Precatory trusts. A testator sometimes leaves a legacy desiring it 
to be used for a certain purpose without using any imperative words or giving any 
express direotion, then the question arises, not as in this section what is to be 


(а) Palmer r florcer, 13 Eq 250 

(б) LockhoH V Hards, 9 Bear. 379 , 
Partona r Cole, 27 L J Cb 
828 

(e) Gompertt v GomperU, 2 Phil 107, 
Cooper r. ^anUl 22 Bear 231 


(<f) 9 C 952 : see Sioa Rau (r. Villa 
Bhalla. 21 M 425 

(e) Re Pajrte (1927) 2 Cb I diiliogd. 
IQ Re Manhall. 1928 Ch. 661 . 
Bechat Y. “De Cruz, 19 B 22f, 
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(»i) The words must be impcratire Where the words are not imperative 
and the original gift IS absolute the direction of the testator may impose a moral 
but not a legal obligation (a) In some cases however, where the words are not 
imperative but the directions of the testator are to take effect not in defeasance 
of the estate of the prior taker but after his death, a precatory trust has been 
held to arise (b) 

7 Secret trust (c) There is another class of trusts known as Secret 
Trusts, where the ostensible gift of a testator comes into conflict with a secret 
communication of his intention Thus the testator may leave a legacy to A 
but at the same time secretly communicate to A that the gift is to be held 
by him for a certain purpose or for the beneSt of a certain individual then 
the edfeot is to create a trust (eft As a matter of fact trusts first originated m 
this way before they came to bo recognised ID law, in fact before even wills were 
recognised There was an out and out conveyance to a certain individual and 
he was charged to hold the property for the uso of a certain individual Law 
did not recognise the use but it could be enforced in equity as binding on 
the conscience of the grantee Trusts thus came to arise under the ioHuence 
of the Chancellor Lord Carlos thus describes a secret trust — Where a person 
knowing that a testator in making a disposition m bis favour Intends It to be 
applied for purposes other than for bis own benefit either expressly promises or 
b] Silence implies that bo will carry the testators intention into effco' and the 
property is left to him upon the faith of that promiso or undertaking It is in 
effect a case of trust ’ (e) 


S. Conditions of a valid secrot trust A secret trust to be valid must 
satisfy the following conditions 

(i) There must bs a gtft to a person Whore there is no gift but a special power 
is created, a direction to dispose of property in accordance with the testators 
wishes is not valid (/) In case of a joint gift the interest of all the legatees 
Will be affected by the trust {g) In case of a gift in common, tbo interest of 
one only may bo affected (A) There is also a difference between those oases 
in which the will is mads on the faitb of an antecedent promise bj a legatee 
to carry out the testators wishes and those In wbleh the will Is left unroveked 
on the faith of a subsequent promise by o legatee (0 An absolute gift Is not 
compatible with a secret trust In all these c^ses there would bo no use In 
the secrecy unless the trust were such as to render it necessary to make tbo 
bequest an out and out gift on the face of the will (j ) 


(0) Pantell v Pamall 9 Cb D 96 
Johruton V PoshnJi 2 D C & 

5 356 , Pt /{u'efifnson <5 Tenant 
fl D 546 , Lamh r Same$ 

6 CK 597, Afaeketl v Macktlf 
14 Eq 49 , Pe AJami & Kenitng 
ton I'esfrv 27 Ch D 394 . 
Attaty»ti< LJ » Paynor 9 I 
A 79 4 A 590 S •« Natha v 
D\arlal} 23 n I 10 

(1] CAly V Cft{9€ 24 I8j La 

\ftKf>anf, V Le \ftKhanf 18 Eq 
414, but iIm «irw k«i d • 

ipprottd IB Jofiruton r PenlanJi 


2 D G A S 356 
J 634 iq7 Ed 

Pe hlaJdock (1 9021 2 Ch 220 
Jane* v DtadUy 3 Ch 362 , htanutl 
r Jnana 31 M 187 195 
Pt lUtUy (1907) 2 Ch 8‘6 

PuHeU V Jachon 10 Hire 234 

Ftetman r Lang ^ ^ 

355 359 . 

P* Shad (1900) I Ch 237 (ihe 

law II lucciatlr piled) 

Pe Stead (I9J0) I Ch 237 
r Ceepet I J A It 352, 365 
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(lO There mutt be on intention to cr^af« a Iriiit This Dust bo clearly 
Mtfchlished by CTlJfnco(<j) The tnicnilon m*y not hare beta put Into wrillnfr, 
yet It will opertle ai • trust in order lo prerent fraud on the testator by a 
leeatre to rrfaom a te(cacy has been gtreo on tbe ■Ircnglh of bis promise to carry 
out the testator s intention (b) 

(hO There mutt be a romyiunication of the inlrnlion that the legatee is to 
fold on truit CornTjunication ought to be before the date of the will (c), at 
any rate it must be before the teitator'a death (d) ‘ Xo case has yet decided 

that a testator can by Imposing a trust upon bis derlsee or legatee the objects 
of which he dors not communicate to him. coahte himself to eradc the Statute 
of V. ills by declatlog those ohj^cta in an unatlested paper found after his death (e) 

(ic) There lauil 6« aecepton'^ or acqutetence Ig the legatee After the 
communication of iotcntion by the testator the legatee must promise to act 
accordingly, ttithout sach acceptance, cither crpreised or implied by the legatee 
there can be no trast (/ 1 e . a testator may aay to the legatee ‘ Ilero is my 
will I want a promise from you to dispose of It in a particular way,** and if A, 
by his alienee leads the testator to bellere that (be legacy wilt be lo applied, a 
trust will be created and it Is Immaterial whether the promise is made before 
or after the execution of the will (^j) 

(v) £’ticfenco of the trust Although a will Is required to be In writing 
yet parol eTldenea Ii adtnloible to establish a secret truit, thus dcprlring a legatee 
of the benefit gireo him by the will when there la a communication made to him 
and an obligation accepted by him (%! Evidence is admissible when there has 
been a communleatloo of a secret trust (s) 6ueb evidence is admissible for the 
purpose of proving matiers not defined by tbe will but not for the pu'pose of 
coatradictiog tbe will (^) A eecret trust is enforced and evidence la admitted 
to prove it for the preveation of fraud, t e is order to prevent a legatee from 
applying property to a purpose foreign to that for which be undertook to bold 
it(iL) Fraud in this connection Is to be understood not to the sense of tbe term 
in which It is used in this country but in the narrower sense in which it is 
used lo England (f) The juriedicttoo of the Court is founded on fraud and the 
Court inteferes to prevent tbo perpetration of fraud The trusts will bo valid even 
if proved by oral evident (m) 


(a) Jones v Bradley 3 Ch 362 
Cemlct; v tjiogan 4 H L 
82 . Re Put Rloers tl902) I Cb 
403 

(&) Russell V Jackson 10 Hare 204 , 
Re Maddock (1902) 2 Ch 220 
(e) He Fleelttood 15 Ch 0 594 

(tee ctK* reviewed } 

{</) Re Boyes 26 Ch D 531 Teyhr 
V Rajah of Parlaklmedl 32 M 443 
(e) Re Helley (1902) 2 Ch 866 
(/) Jones V Bradley 3 Ch 362 , Re 
PitlRUers (1902) I Ch 403 
(g) ^toss V Coaper I J Cc H 352 
366 7 


(A) Afoi* V Cooper I J & H 352 


366 

46 


(0 Kali V Ram 30 C 783 , Russell 
y Jackion 43Ch D 615 Re Pill 
Rlotti (1902) I Ch 403 [nine 
r Sullloan 6 £q 673 
in Re Huxlahle (1902) 2 Ch 793 
cited IQ Bayahal r Hatldas 40 
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ik) Jones V Bradley 3 Ch 362 
III faylor y Rajah oj ParlakimedI 32 
M 443 453 

(m) Afantief hunha v Jnana Coelho 31 
M 187, 196 199, 18 M. L. 

J 158 la Taylor y Rajah oJ 
ParlakimedI 32 M 443 there was 
difference oi judicial opinion on the 
admiiiibility of a IcHer Wiitien 3 
years alter the will 
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9. Effect of falJure of trust. Where a trust is jntended aad the fact is 
commuDlcatod to the legatee he cannot take booeficially (a) even though no 
trust hag actually been declared, so also where the trust js Illegal or the whole 
of the legacy is not exhausted on the object of the trust (i) But in re Ptll-Stvers (c) 
the testator’s wish did not amount to a trust, and tbo object of the trust not 
being in view of law a charity, the gift was Invalid as it infringed the rule against 
perpetuity, and it was held that the promise by the legatee did not create a trust 
but he took the gift absolutely. So also where there is no communication by the 
testator of bis intention to the legatee to create a trust, the gift to the legatee 
becomes absolute (d) Where a legatee stated that she came to know of the 
testator’s wishes after bis death, held, it was a clear gift unaccompanied by 
any conditions (e) Where a trust is created m respect of a part of a gift to 
a legatee, the onus is on the legatee "to distinguish that part which is affected 
by tbo trust ; and if he fails in making that distinction, to the extent he so fads, 
the Court holds the property to be bound by the trust" (/). 


Executory trusts. There is another class of trusts, known as Executory 
Trusts, which are met with in wills (and in marriage settlements ia Baghad) 
These arise where a testator has not expressed with precision, but has left it 
to the Court to moke out from general exp’-essions, what his intention is In a 
sense every trust is executory, for a trust created by will cannot be executed 
except by conveyance and therefore there is alnays something to be done iff) 
The true criterion of distinction between an executed and an executory trust Is 
this: "Wherever the assistance of the Court IS necessary to complete a limitation, 
in that case, the limitation In the will not being complete, that Is suSioient 
evidence of tbo testator's intention that the Court should model the limitations, 
but where the trusts and the limitations arc already expressly declared, tbo 
Court has no authority to interfere, and make them different from what they 
would be at law ’(A) As Sir George Jcssel has observed. "It is called an 
executory trust, where the testator, instead of expressing exactly what ho 
rnpajDs— that Is, hiilog up the terms of the trust, tells tbo trustee* to their best 
to carry out hU Intention In that way it is executory, that If bo has not put 
into words the precise nature of the llmitotlons bo b4s smd in effect. 'Now 
tUcro arc my Intentions, do your best to carry tbem out ’ (») 


Where the words of tbo '’trill arc improper or informal tbo Court w/Il not 
direct a conveyance according to such Improper or infurmal expressions but will 
order tbo conveyance or settlement to bo made In a proper and legal uiannCT, 
BO as may best answer the intent of the parties* (j) In these cases, the dlrcctlpn 


(cl Afanuel A'unAa r Co«/Av, 31 M 

ie&. 200 , . 

ih) fie Doyce, 26 Cfi D 531 
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to convey, or settle, is considered merely In the nature of instructions, or beads 
of a settlement, which are to be executed not by a litoral adherence to the 
terms of the will, which would render the direction to settle nugatory, but by 
formal limitations, adapted to give effect to the purposes which the author of 
the trusts appears to have had in view** (a). The Court is therefore to direct, 
on the construction of the will, how the settlement must be framed, and like 
any conveyancer to whom the preparation of the settlement was submitted 
according to the will, the Court will exercise a certain discretion in modifying 
the trusts (h). 

The Court will depart from the language of the testator where bis intention 
is BO manifested on the face of the will directing the settlement to be made that 
the technical words used cannot be followed In the perfect instrument without 
defeating the manifest lotaatlon of the testator. Further, the intoation*-tbat 
the very words mentioned la the instrument as proper for the mors complete 
conveyance are not to be used— must bo plainly manifested by the will, and will 
not be assumed merely because the trust is executory (c). 

Where the limitations are imperfectly expressed, the Court is free to act on 
the manifest Intention of the testator, but where the trusts and limitations 
are expressly declaredi though acts may be required to be done to place the 
property in the condition in which the testator intended it to bo enjoyed, yet 
the Court has so authority to Interfere with their legal effect but must construe 
the words' in their natural sense (<f) Testators sometimes direct the usual 
powers (e) or proper powers (/) to be Ineerted lu the settlement to be executed 
under an executory trust, when powers of leasing, sale, exchange, etc, may be 
mtraduced. 


CHAPTER XIII 

OF BEQUESTS TO AN EXECUTOR. 

141 (S. 128). If a legacy is bequeathed to a person 
Legatee named wbo is named an executor of the will, ho shall 
as executor cannot j^ot take tbe IcgacF, unless he proves the 
take unless be shows ... .o y » r 

Intention to act as Will or Otherwise manifests an intention to 
executor. nct as executor. 


(e) 

it) 

(e) 


Older by CoJrt directiog a •elllement 
to be executed in lertni of ibe will 
•« Mi out 10 p 579 
Frank* v Price 3 Bear 182, 211. 
(e) Hill r HilI 6 Si 0 MS 
(/) BreiCifer r, Angtll, I J &W. 623 
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Illusti ation 

A legacy is given to A, who is named ao executor A orders the funeral 
according to the directions contained m the will, and dies a few days after 
the testator without having proved the will A has manifested an intention 
to act as executor 


1. The section The section applies to the wills of Hindus, efc The 
operation of the section is confined to the case of a bequest by a testator to 
the executor of bis own will. It does not extend to a case of a gift whether 
substitutional or in remainder to the executor of another person, e g, where 
a testator makes a gift to A or his representatves (a), or to A or his legal 
representatives, or to A and in case of his death to his executors or administrators 
In all such cases A gets a vested interest lo the legacy and bis representatives 
or executors or administrators do not take anything beneficially (&). The rule 
is the same m case of a gift to the executors or administrators of a deceased 
person (c) But a gift to the executors or administrators of A has been construed 

in several cases as conferring a benefit on the executors or administrators 
personally, there being no contrary intention expressed by the testator (d) Even 
in case of a gift to the testator's own executor, if the executor pre decease 
the testator he is not entitled to the legacy, but If the executor was s cbiM 
of the testator, the executors lineal descendant may claim the benefit under S 
109 (e) Again, where a legacy IS given to an executor on condition, for ezampISt 
of satisfying the testator s debts, the executor is entitled to the gift only on 
satisfaction of the condition (/) An annuity given to an executor or administrator 
for his trouble is payable even though an agent be employed to collect roots (p)i 
but not If it be given expressly for oertain services which he does not discharge 
personally (A) An infant executor oaonot take a legocy unless ho accepts the 
office and duties, > e, until he attains majority, and the legacy does not carry 
interest till it becomes payable (ii The section applies where a legacy is 
given fo a pertaa trbo is subsequently trt tbs trill appotated ezecatorO) 
where the appointment is made by will and the legacy is given by a codicil 
naming him (A) But an additional executor appointed by a codicil is not 
entitled to a share in the legacy given by tbo will to the executors thereof (0 

2. The rulo The rule is that where cither n gonoral or a specific legacy 
Is given to an executor he must provo the will m order to entitle himself to it (m) 
‘Nothing is BO clear as that If a legacy is given to a man as executor, whether 


(al The wool ‘tepieienlitive* in esie oi 
an lamnlitie cifl tnay rnrsn the next 
of lin Re li ate 45 Ch. D 269 
bee S 94 DOte» 

(J) Aitlnall r Duekttotth 25 Bear 
4? I , P/Ue V Sirangt 6 Madd 
>59. Afaxstll r Matoell 2 Lq 
478 . Re I'alJei Tni,t. 40 Ch D 
159 

(cJ T ittSe*ii T, Utlvar 4 Ch D 53 
(/) Hal!a f To hr 8 S.n 241, 
THt^r»v r /Ifhar 4 C*i D 53 , 
Re PeUtt ln.it 43 Cl D 469 


(e) Ramasaamg r Kuppufoomi, 13 M 

(/) Dover r Cregor\i 10 Si'll- 393 399 
tgl H ilklmon r H'lUlmon 2 Sim & 
Sitt 237 ,, , 

(Ai Re Miifell. 55 L. T 671, 56 L. 
1 685 

Re Gardner 07 L T 552. 

Re Appleha 29 Ch P 693 
Staekpaole v Ihtctll l3 Vei 417 
UllttiJon r ijtoee 21 Dear 518 
Ctiflh, * Ptuen. II Sin 2’2 . 
i-e Re freeman (1910? 1 Ch 65f 
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expressed to be for cate and paias or not, he must, la order to entitle himself 
to the legacy, clothe himself with the character of executor* (o) 

3 Difference between English and Indian law In England the 
presumption that the legacy to an executor U giren to him In that character 
may be rebutted (&) The courts have allowed very minute circumstances to 
take cases out of the general rule (c) Thus a legacy to my fnen^A'whois 

appointed executor (d), or to my cousin (e) or a legacy given as a mark of 

the testators respect (/) will take the case out of the operation of the rule 
In India, however the rule is not based on presumption but is one of law 

and therefore does not admit of rebuttal At have b^en said ‘ the language is 

peremptory and leaves no room for presumption An executor to bo entitled 
to his legacy must either accept ofDce or manifest an intention of to act (p) 
If a legacy to an executor has once become payable it cannot by anything that 
has happened afterwards cease to be payable (ft) 

4 Proves The will may be proved any time before the administration 
of the estate is concluded (i) Where, however, the will has been proved and 
probate obtained fraudulently in order to be entitled to the legacy, the executor 
wllllcie the legacy, so also where on account of his misconduct the executor 
is restrained from loterfcting with tho estate (j) Even where the executor Is 
prevented from proving the will or acting by illness (ft) or by death (f) ho is not 
entitled to tbo legacy nor is be entitled where be reoouDcea probate (m) But 
where an executor to whom the residuary estate is given proves the will but 
dies before fully performing the truet under the will be )e entitled to the legacy (a) 
Ad executor dees not forfeit his legacy by the mere filing of an admlDlstratlon 
suit (o) 


5 Manifests an Intention to act As a general rule there must be 
unequivocal evidence of an intention to act and that evidence is best given by 
the probate of the will But if an executor has actually acted as executor, 
either by paying debts, or girfog directions for the funeral, or aent a power of 
attorney under which another person administered the estate, that Is suCicIeot 
to entitle him as executor to the legacy But If be has not done any act as 
executor, nor proved tho will, although be may have been prevented by Illness, 
or Infirmity, and although be may have survived the testator for two years, 
be will not be entitled (p) Thus, where an executor died before probate was 
obtained but bad concurred with the other executors In giving directions for 


(e) //arriwn v /?o»ifv 4 Ve*. 216 
(M n* /lyyMon 2> CL D 893 

Sfacipoeie v HevtU 13 Vn 417 
(t) Hi/Jfi T 22 L J Ch 497 

iJ) Coc(rr’f V Deift 2 Huii 5S3 

lit Z3cr>^v 10 W R. in 

(«) V RttJ I Sim ^ Si« 2*7 

i/t » Jrfvrfen. I3 Eq J3J 

(f) V QrnI i> C. 65 

IM 1 V & D 154 

in tlrfJ V *DfCei*>rt. 3 n’t!. C. C. 
95. /(npcman » fW 29 IWf 


349 

(/) IlerfetJ T BK9rdnf I Cos. 302. 
l() Rt /fatrfin • Tm $ 33 Bmt 57J . 

Slartev v 11 girtej 2 Eq 41" 
m Cnfht r Pniffi II him. 202. 

(n) Ccfctil * 4 IVtT 222 , 

wr Rt Artu cn 29 CL D 67) 
In) // / •ii9er‘)i r CftteH, ttm 52. 
t«) fiaJvr T l/if' 1 B Sm 25 

t/' Lf* t V Mt 6 Eq 277. 

/limits V Rnlrr 4 \ 2** 
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the funeral and m paying small sama on that occasion, held, he was entitled 
to the legacy as “he has demonstrably shown his intention to act in the execution 
of the trust for which he with two other persons was to recolre these legacies' (o) 
Such unequivocal intention to act is best manifested by the proving of the will, 
when one is in a position to prove it, otherwise, “the Court will require a very 
strong reason for the omission before finding that the intention existed" (6) 


CHAPTER XIV. 

OF SPECIFIC LEGACIES 

142 (S. 129). Where a testator bequeaths to any person 
Specific iceaoy fie- a specified part of his property, which is 
distinguished fiom all other p.iits of Ins 
piopeity, the legacy is said to be specific. 

Illusti ations 

(i) A bequeaths to B— 

* the diamond ring presented to mo by O ** 

‘ my gold chain 

* a certain bale of wool ’ 

“a certain piece of cloth"* 

"all my household goods which shall bo in or about luy dwelling bouse in 
}f Street, in Calcutta, at time of my doatb" * 

"tbo sum of 1,000 rupees In a certain chest* 

"tho debt which D owes mo* 

"all my bills bonds and securities belonging to me lying In m> lodgings in 
Calcutta’ 

"all my furniture In my house In Calcutta'* 

"all m> goods on board a certain ship now lying In the river Hughli 

* 2 000 rupees which I have in the hands of C ' 

"tbe money duo to me on the bond of D 
•*ciy morigtgo on the Bampur factory * 

"onehalf of the money owing to mo on my mortgage of Rarnpur factory ’ 

"1 COO rupees being part of a debt due to mo from C ‘ • 

* my capital stock of 1,000 / In East India Stock' . 

"my promissory notes of the Ooveroment of India for 10 000 rupees In their 
4 per cent loan" 

1 Ihftx-f, r H«l./ -t V„ 212. I («) Pfcitn, jtJm G^nl IJ C. S) «7 
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"all such sums of money as my executors may, after my death, receive in 
respect of the debt due to me from the loaolvant firm of D and Company” 

‘ all the wine which I may have m my cellar at the time of my death . 

"such of my horses as B may select* 

"all my shares In the Imperial Bank of India" 

* all my shares in the Imperial Bank of India which I may possess at the 
time of my death ' 

"all tbo money which I have in the S| percent loan of the Government of 
India" 

‘all tbo Government securities I shall be entitled to at the time of my 
decease ' 

Bach of these legacies is specific 

(u) A, having Government promissory notes for 10,000 rupees, bequeaths 
vto his executors ‘ Government promissory notes for 10 000 rupees In trust to sell 
for the benefit of B The legacy is specific. 

(til) A, having property at Benares and also in other places, bequeaths to 
B all his property at Benares The legacy is speeifio 
(te) A bequeaths to B— 
bis bouse In Calcutta 
his zamindari of Rampur 
bis taluq of Ramnagsr 
bis lease of the ladlgo factory of Salkya 

an annuity of SOO rupees out of the rents of his zamlodan of W 
A directs his zamindari of X to be sold, and the proceeds to be invested for tno 
benefit of B 

Each of these bequests is specific 

(0 A by his will charges his zamindari of Y with an annuity of 1000 

rupees to C duneg his life, and subject to this charge be bequeaths the zamiedari 

to D Each of these bequests is specific 
(vi) A bequeaths a sum of money — 
to buy a bouse m Calcutta for B 
to buy an estate in zlia Faridpur for B 
to buy a diamond ring for B 
to buy a horse for B 

to be Invested in shares in the Imperial Dank of India for B 
to be invested in Government ■■caritlea for B 
A bequeaths to B — 

"a diamond ring' . 

"a horse** . 

' 10 000 rupoes worth of Government securities 
' an annuity of SOO rupees 
•*2,000 rupees to be paid in essh' 

"so much money as will produce 5,000 rupees four per cent Oovemment 
securities ’ 

These bequests are not specific 

(riO A, having property in Eoglssd and property la India, bequeaths a 
legacy to B, and directs that it shall be paid out of the property wUdi he may 
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3 Difference between general and specific legacies It has beer 

seen that a sp^CiQo legacy 13 a apesifically described o- identified or dfstiogulsbc^ 
part of the testa'or a propertj But m th® case of a general legacy it b** °° 
reference to the actual state of the testator’s property it being only supposed 
that the testator has suOieieot p operl> which on being reahsoJ will procure 
f( r th® legatee that which is given to him while in the case of a specifia 
Iffiuest It must b® a part of the testators prop"rty itself (y) Therefore m 
cate of a specific bequest th® legacy falls if no such thing exists at the time 
of tl e testator’s death (fc)t whereas in C3«e of a general legacy the executor 
mutt procuro the thing for the legatee If tb« estate of the testator permit (i) 
A specific legsey cannot be of the whole i e of the totality of the testators 
property Iasl>, there ars differences In the legal Incidents (^) A specific 
legaclt If vested and Income t esrmg carries income if any from the teitator's 
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death (a), eren though cnioymcnl be postponed (i) . but a contingent specifio 
legacy does not as a rule csrry the Income (c) The costs of transfers of specifio 
legacies are borne by the legatees (<f) 

4. Specific and demonstrative legacies A legacy payable out of a 
fund or any real estate tna) be epccific or demonstrallTC, that depends on the 
fact whether the testator docs or does not express an Intention that the legatee 
shall hare the money, whether the fund or estate be available and sufilclent for 
its payment (r) The nature of ibe distinction will appear more plainly on a 
consideration of the next few seetlona 

5. Tost. It can not be as Lord Cranworlh has said something directed 
by testator “to be enjoyed In specie *(/) for a gift of the residue of personalty, 
so directed, will not make the legacy specific {g) Another test has been 
suggested, namely, that a tpecific legacy Is llablo to ademption (A) It is however 
now settled that a specific legacy may be given of property not possessed by 
the testator at the time of the execution of the will but possessed by him at 
the time of bis death (t). 

The question la plainly one of Inteolion. to be collected from a careful 
examination of the whole scope and context of the instrumeot, and so it has been 
always considered The true test by which to determine whether a bequest is 
or 11 not specific Is to inquire what would be tbo result if there had been pecuniary 
legacies with a deficient fund, or necessity for a sale for payment of debts, and to 
enquire whether or not lo such a case, the bequest would have been protected 
In a competition with the claims of pecuniary legatees 0> 

6 Property to which a specific legacy refers A will refers as regards 
property, to that which the testator leaves at the time of his death, therefore 
with regard to specific gifts all properties answering to the description mentioned 
in the will existing at the time of the testator’s death will be included in the 
legacies (A;), but not where a contrary intention is indicated, e g, a bequest of 
“my piano ' has been held can not refer to a piano purchased after sale of 
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the one possessed by the testatrix at the date of her will (a) Accessories pass 
along with the bequest of a chattel Aa to what ate accessoiies see TeCrotcn(l)) 
But a gift of a box does not include the securities it contains (c) 

7 Illustrations of legacies which are specific 

(») A thing of a fluctuaUng character A specific legacy is not necessarilj 
of a fixed character hut may increase or diminish to any extent Thus a gift 
of all my stock m trade of wines and spirituous liquors which I shall be possessed 
of at the time of my death is specific (d) 

(») I^arl 0} specific property A part of specific property (e) or of the proceeds 
of sale at a price fixed by the testator if) is specific 

(ill) Power of selection A gift may be specific though the legatee has a 
right of selection ig) 


(iti) Debt A bequest of a debt due to testator may be specific (A) so also 
a bequest of a part of a debt (t) Tbo forgiveness of a debt amounts to a 
specific legacy (j) 

(ii) Personal property A gift of tbo whole of the testator’s personal property 
may be specific (/) 

(ti) Gift of stocks and shares when specific Pnmn fade legacies ofstooks 
and shares are general legacies (f) But a gift of ‘my stock will bo a specific 
bequest the pronoun my has been relied on in many C'lses m deciding the 
legacy to bo specific (ri) A reference to o particular investment by such words 
as ‘now standing in my name* or wh ch I now possess’, or ‘which I may bo 
possessed of at the time of my death’ will make the gift specific (n) The 
word now has similarly been held to raako tbo gift spccifio (o) A legacy 
referred to as the interest arising from money in L W Company has been 


(а) Re htkei (1921) 1 Ch 36-1 Re 
aiffoid (1912) I Ch 29 Se« 
Rc Haler (1907) I Ch 665 

(б) 99 L T 390 100 L T 284 

(c) Re Haryfer 23 T L R 19 Re 
Rohion (1891) 2 Ch 559 

(<f) Sleaarl v Denton 4 Dong 219 

Sajer v Sayer 2 Vera 699 
Nhiell V SiCutiau 5 Ve» 150 
Re Oiev 51 L J Ch 6G5. Re 
5M)<f (1907) 1 Cl 665 

(e) l\ehon r Carter 5 Sub 530 , 

Oiler V Olker II En 506 

So/tman T ‘Dorjt 6 C 1 P C 

r emanJex v Coelho 84 I C 1029 

(/) f Leeflnyvell 18 V«i 463 

Re Jtfitty J Truth 2 Cq 68 

(f) /Wion V Rloelfam I M ti K 
571 TetUu V £ajelan 12 Ch 
D 693, llarJ e Dollev I Eq 379 

(Al Aih^urner * If Qul t 2 llio C C 
IC9 , /nnti V Jahntan 4 Vri 568 
C-rrJr'fr r lla Ion 6 Sim 93 
^fanti 9\n 360, Darttan 
* Pjneen 27 Be*T 356 , Re 


li'eJmore (1907) 2 Ch 277 
(0 \V 753 12 Ed 
lit Re Wedmoie (1907) 2 Ch 177 
(O Poisell y Riley 12 En 175 Rofey 
V Early 42 L J Ch 472 tui 

iw Rohertton v Drodhent 6 A C 

(/) Macdonald V Irclne 8 Cl D lOI 
Re Oroy 36 Ch D 205 Re 
Ctlllm (1909) I Ch 345 Ri 

Corrtpton (1914) 2 Ch 119, Re 

Hotticin, (1922) 2 Ch 529 

(m) Ailhurner v M Cutie 2 Dio C C. 
109 

(r) Datlon Ceofe 5Vei 461 * 

College V Sutton 12 Sim 521 l 

Co'Jm Y Cl# 28 DtYY 519 1 
hertnoJe v Macdonald 3 Ch 5{!4 
lul till contlruci ©n I »• teen OoobirJ 

tn /<e Iloftor, (1920) 2 Cf I 
(•) Haititon T Jechon 7 Cl U 319 

n. iie«) 2, ‘-i , 

/(< PwU (16941 I 

YDO(H r^tt Y )oUrir I 9 I-*I 501 , 

He (1920) 2U ( 
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held to bo Specific (n) A gift of stock out of a specific stock !a specific (&) 
A legacy of a certain amount of stock directed by the testator to bo sold makes 
it specific (c) Gifts of consols to bo divided among a certain number of legatees 
are specific (d) 

(vii) Leasehold Where a testator gave all his real and personal properties to 
b s son with a gift over of the leasehold to one daughter and of the funded property 
and other personal estate to another daughter on the son s death the leasehold 
being specifically given become specific legacy but the other legacy did not (e) 
Legacy of the rent of a leasehold property is specific (f) 

(vttt) Land. Every devise of land is specific ( 3 ) Charges of legacies upon 
real estate will make them specific when tho testator indicates an intention to 
that effect (A) Gifts of the proceeds of real estate may be specific ( 1 ) Annuities 
payable and issuing out of real estate are apcclfie {S) 

8 Illustrations of legacies held to be not specific (A.) A direction to 
lay out money for procuring a certain object for a legatee will not make the legacy 
specific (1) A direction to transfer a sum does not make the gift specific (m) A 
partial enumeration of the gifts will not constitute them specific (n) In case 
of a bequest of a debt where the security is not of the essence of the gift but is 
merely descriptive of a money gift tbe legacy is sot specific (o) General legacies 
do not become spocifio because they are payable out of tbe proceeds of real estate (p) 
The charge of legacies upon real estate does not make them specific {q) A 
bequest of rent producing property on trust tbe trusteet to apply tbe rents 
and profits for the benefit of a legatee cannot be regarded as specific (r) 

9 Distinguished from all other parts A legacy in such terms as 
these ‘The pink coupons la the pigeonhole arc for £3C66 send these to Irrl&g 
and Sade of 1 Coptball Court and bo is to pay A £2S00, was held to make It 
specific (s) Bequest of money m a certali chest (t) or iu such a band (u) or 
secured by certain documents (i) or out of specific money, e p . out of tbe dividends 


(a) Re Slater (1935) 2 Ch ‘l®0 , (1907) 

I Ch 665 

(fc) Afotley V OlrJ 3 Vc» 626 , Dac f 
V Fovler 16 Eq 308 
(f) Ashton V J^shten 3 P W 364 
See S/eecA t 7 horjttglon 2 Ve* 
Sen 560 

(</) Re Pratt (1694) I Ch 491 Sec 

next S note 

(e) FieIJrtg » Preston I D C. & I 
433 Long r Sheri IP W 403 

(/) Creed r Creed 1 1 Cl & F 50“ 

(f) Treef*orasoar)dery t Dehersdre 2 C. 
45 50 Heue r Daritr*outh 7 
Vei 137 147 , LancefieUe I gulden 
10 Ch 136 

(A) D<ktn r £d»etd 4 Hxie 273 
SfuTvey X Qlyn 9 Vet. 483 
(f) Page X Leet^nftrell 18 Vex. 463 

II i/Pam T Haghet 24 Bear 474 
Femartdee x Coetho 64 L C. 1029 

(/) Creed x Cree^ 11 CL Ct F 50* » 


Rudslene X Jtrtderson Vet. Sen 418 
(O Set the Dell 4 Secfiooi 
ih Jlpteeee x Jlpteeet I V & B 
364 , Cdtardt x /fall It Hs e 
23 

(m) Siiley x Perry 7 Vet. 522. 

(i.) Fairer x Pa k 3 Ch D 309 
( 0 ) '"/eecA Y Thonngten 2 Vet. Sea 
560 • AfaedonolJ r Ircine 6 Ch 
D 101 Q Itaume x Addttley IS 
Vet 3“4 d •ppfored 
(p) JVawi T Copland 2 M.dJ 221 
Cofr lie X \t 'dleloft 3 Bear 570 
( 9 ) 'Dailit X Ashford 15 Sib 42 { 
Oeed Y Creed 12 Cl & F (50* 
(t) Bet SJhlkajt X 3)al •Dlr/al 13 
Bod L. It. 319 

(») Re Jtfrey i Trus’i 2 Eif 09 
(fl Lcgyrn x S eh I A*l- 507 
(•t l/tsan X P^Jt t P 339| 
Y Cwele" 2 P VS 165 
<c) Cu.iume Y A'dede-/ 15 Vet. 3*4 
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of d specific sfocfc Cfl) or out of a morlgage or other debt (bi is specific (c) A gift 
of all my furniture ID my house in Calontta whether the reference is to furniture 
exwtJog at the time of the execution of the will or that which the testator roaf 
leave at the time of his death la equally specific (d) But a bequest of all tay 
funded property or estate of whatsoercr kind or wheresoever the same or any 
part thereof may be found has been held to be not a specific gift but an enuraeration 
of the particulars that made up the residue (c) 

10 Leaning of Court The Court leans strongly against speicific 
legacies No legacy is held to be specific unless demonstrably so intended (/) The 

will 19 to bo read with an inclination to hold it a general legacy (p) If the 
words of the will are equivocal, the Court leans to the construction which makes 
the legacy general (A) Whore the intention is clear eg where the testator in 
making the gift adds it Is to be treated as a general not as a specific legacy 
it ivilj bo construed as a general legacy and all the consequences of the legacy 
being general will follow (i) 

11 Evidence Evidence of the state and value of the testators properly 
in funds Is admissible to determine whether a legacy Is specific or not (j) All 
facts relating to the subject matter of the deviso such as that it was or was not 
In the possession of the testator the mode of acqu ring it the local situation and 
distribution of the property are admissible to aid m ascertaining what is meant by 
tho words used in the will (^} Beideoce la adm ssible to show that even when 
the testatrix uses a ganeral expression eg all my real estate she in fact refers 
(0 the estate possessed by her at the date of her will (/} 

143 ( S. 130 ) Whore a certain sum 
13 bequeillied, the legacy is not speoifio merely 
because tho stool , funds or sccuiities in lOiicli 
It is invested ale dcsciibed in tho will 


Bequest of certain 
sum where stocks 
etc In which mves 
ted are described 


Jllnslralion 

A bequeaths to B 

10 000 rupees ofmj funded property 

10 OCO rupees of niy property now invested m sbofcs of the East Indian 
Hallway Compa* S 

JO 000 rupees at present secured ly mwrlgago of Rampur fictory 
ho one of these legacies is specific 


/) \n\ 9 alct r FaUortt 2 V«» 5f» 

FerJ » r/rnlnf 2 P « ^69 

09*^) 2 Cl 7*6 IW’ 

A c t i: 
tci I 10)4 7 Ed 
(d» Batham! V • Shnon 20 Eq )W 
tllu I 1 • 

(t» fie hanltv t Sf'f' « 23 Eq 3ll 
I/) AM? « F t tr *1 Vei 74'* 752 
t 4 Vet 
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Saytt r Sajtr 7 Hi e 377 3^’ 
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Tho section* The tecUon applies to tbo wills of Hindus, etc It has been 
alreadr stated that tbo intention of the testator determines whether a legacj It 
spectfioornot All that this section sajra Is that where there is a money legacy, 
the mere fact that the funds or securities In which It Is Invested ore described in 
the will does not make the gift specific. In the absence of any intention to that 
effect (a) The reason has been stated to bo that the Court leans In favour of a 
general legacy and, in the absence of express intention, will hold that tho testator 
meant to give *i sum of money, and referred to a particular fund only as that out 
of which, in the first place, he meant the legacy to be paid, and accordingly the 
legacy will be general (b). Thus a legacy of a certain number of shares (c), of 
bonds (d) or of stocks (e), of a particular deserlptlon, has been held not to be 
spcctGc but cQalTalent to a legacy of tbeir value in money Where a testator gave 
a legacy "of tbo sum of £13.000 of my funded property to bo transferred in his name 
or employed as it shall appear most beneficial," heldt tho bequest was not 
ipcclSof/} A direettan to transfer a sum is not suOicient (i;) , what is necessary 
is a clear Intention to give tho whole or a definite part of tbo identical stock held 
by tbo testator in order to eonstilute a legacy ap^cifio (b) Therefore, if the legacy 
be meant to consist of the security it would be specific, though the testator began 
by giving the sum due upon It (i) A distinction is thus made between a gift of 
a sum Invested in certain funds nod a gift of the corpus of suob funds, efc In the 
latter caso tho legacy will bo specific As has been already stated the use of 
pronoun 'my* before such funds, etc (j) has been construed to make the gifts 
specific But the p'onoan ‘my* is not by any means essential (k) Tbo word 
'now* has similarly been bold to make a gUt epectfio (f) 


Although a mere gift of a certain sum of stock, etc, does not alono make 
the legacy specific, yet a gift of a sum of stock, with a direction that if the 
stock shall not be in existence tho legatee shall have an equivalent sum of 
money or that the deficiency In tbo sum bequeathed shall be made up by the 
purchase of fresh stock makes the legacy speoific (m) Similarly, whore after 
a gift of stocks or shares tbo testator adds "or in whatsoever fund the same 
shall be found invested," the legacy is specific (n) A bequest has been held 
to be not specific because it was of a certain sum (o) 


(o) QiUaume v AJJttUj, 15Vei 385, 
Le Qtlce f Finch 3 Me«v 50 , 
0/;c«r V 0/wf, II Eq 506 W 
751 12 Ed See note pteviout S 
(4) Chaaorih v (^eeeh A Vei 555 
(c) Re Cray 36 Ch D 205 . Re 
Cillin, (1909) I Ch 345 
(<f) ^CaedonalJ v Iwlne, 8 Ch D 102 
(e) Simmons V ydlance 4BroCC 345, 
IV ilson V Btoansmllh 9 Vei 180 
(/) GlUaume V AJJerley 15 Ve» 885 
Oliver V Oliver, |] Eq 506, Re 
Pratt. (1894) 1 Ch 491 
(g) Sibley V Perry 7 Ve» 522 
(A) "Drinliaefer v Falconer. 2 V«s len 
623 , Morley v Bad, 3 Vei 628, 
Toanshend v Stterhn, 7 Hate 471 , 


He Pralt. (1894) I Ch 491 

(i) jishhurn’T v Ctslie 2 Bio C 
C 108 

(y) Afeojure v Carlton 30 Beav 538 , 
Re Clifford, (1912) I Ch 29 See 
S 142 pole 

ik) Parrott v IVorsJold 1 J & W 
594 , Hoiking V ^Icholls I Y & 
C C. C 478 

(0 See Note S 142 

(m) Tovmsend r Martin 7 Hate 471 , 
Queen s College v Sutton 12 Sica 52 

(n) Hosting V Nicholls, I Y & C C 
478 

(o) Bet (Bhikoljl r Bat Dmial 13 
Bom L R 319 
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144 (S, 131). Where a bequest is made in general terms 
Bequeai of Block o£ a certain amount of any kind of stock, 
rt^daLof'wiirogui speoi8o merely because 

or greater amount of the testator "Was, at the date of Ins 
stock pSsBiuekhd possessed of stock of the specified kind, to 
an equal or greater amount than the amount bequeathed. 


Jllustt atton 

A bequeaths to B 5,000 rupees five per cent Government securities A ba6 
at tho date of the will five per cent Government Securities for 5,000 rupees The 
legacy is not specific. 


The section. The section applies to the wills of Hindus, *c/c , The mere 
possession by ffie testator of an exactly equal or greater amount than that 
bequeathed can give no nidjcatjon as to the testator's intention, name}}, whether 
he had any intention of giving the identical stock or shares, or any portion 
thereof, to the legitee which alone can make the legacy specific A legacy 
of a sum of money wiK be demonstrative and not specific simply because it is 
payable out of some stock referred to and left by the testator (o). “The bequest 
of a sum of stock to pounds, shillings and pence, being the exact amount of 
the stock tbc testator possesses at the date of the will, is a general legacy 
unless there is something else in the mil to indicate that the testator intended 
it to be specific’' {b) 


Tho rule The rule has been thus stated — "The more circumstance of 
the testator having, at the date of bis will a particular property, of equal amount 
to the bequests of tho like property which he has given without designating it 
as tho same (as he possessed), is not a ground upon which tho Court can conclude 
that the legacies ore specific. There is no dosenptiou or rofrrenco to show 
that he meant to give the particular shares which be had at the date of his 
will he gave nothing which was distinguished or severed from the rest of 
tho testator's estate, but in effect gave such an indefinite gum of money ns would 
Buflice to purchase BO many shares as he had given, those shares being any such 
shores na could be purchased, and not certain jirticularor dofinctl ihares" (r) 
“Prima fade a legacy of slock or of shares is general notwithstanding tbit 
the tcaiator at the date of the will possessed the precise arnount of stoefc or 
the prcclre number of share* This rule. bewe>cr, only fur/iubet a georrnl guide 
to the construction of such bequests, ond necessarily yields to any other lodlcatlon* 
of the testator’s intention appearing from the lauguago used in hli will construed 
with reference to such surrounding circumstances as may legitimstclf he taken 
Into account In ftriltlng ftt It* true meatilog (J) But if tho inlrotlon be to 
giro the identical stock left I T the testator the legacy will bo specific |e) Where 
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a testator gave cartain legacies of stock and then said that if be should not be 
possessed of any such stock thea the legatee was to get its value in money 
Kmderaley V C observed — As the testator bad stock to answer the bequest 
at his decease those legacies were specific but if ho had no such stock at bis 
decease then the bequest of the money would have been not specific but general 
legacies They are not money legac es payable out of a particular property (which 
would be demonstrative legacies) but they are legacies of specific portions of a parti 
cular property which he contemplated being In possess on at his death (which are 
specific legacies) In other words the character of the legacy is determined 
by the intention of the testator (a) In Danes v Fowler (6) Afallns V C 
observes If she (the testatrix) has meted out or divided the stock amongst 
the legatees in certain proportions the legacies are specific If on the other 
hand the property is to be converted into money, and out of the produce of 
stock the legac ea arc to be provided then they are general legacies 

145 (S. 132). A money legacy is not specific merely 
B.qus.i Ot money becaiiso Ibo Will directs Its payment to be 

where not payable postponed until some part of the property 

tor's property 'ds “E Ebc tcstatop Iws been 1 educed to a 

posed of la certain ceitain form, or 1 emitted to a certain 

place 

niustralion 

A bequeaths to B 10 000 rupees and directs that this legacy shall be paid 
as soon as A e property in India shall be realised in England The legacy Is 
not specific 

The section The section applies to the wills of Hindus ele It Is the 
intention of the testator that determ nea the character of the legacy (c) A money 
legacy Is prima facie general A direction to postpone payment on the grounds 
mentioned In the section does not mean a gift of a specific part of the testator’s 
estate as distinguished from the rest wbicb alone can make the legacy specific 
The following reasons given in Ifann v Copland (d) for holding a legacy 
demonstrative are mutatis viuiandis applicable to the present case In that 
case Sir T Plumer observed — The testator first gives the annuity of £ 10 
and then proceeds to say out of what It is to be paid first the real estate If It 
exists and next the £ 5 per cents but the legacy may stand though the fond 
out of which it Is d rected to be paid does not exist The legacy Is not so 
specific and so connected with the fund as to fail if there is no such fund It 
appearing there was a fixed separate distinct intent to give the legacy the 
particular property out of which it was to be paid being a secondary thought 

Illustrations Where s testator bequeathed to bis executors two sums of 
£10 000 each of current money to be invested In certain securities upon trust 
for the payment out of the Interest or dividend to certain legatees held the 


(o) Mull 

ns V 

Sfn th 1 Dt tt Sa 


19 Eq 30 

204 

210 

$« Page V Young 19 

«) 

16 Eq 303. 

Eq SOI 

Re Prell (1694) 1 Ch 

(el 

See ptcTMui Sec ae>(e 

491 

p«e 

cOBtt* Mythn T Afyffon 

Crf) 

2 M*dJ 223 





THE INDIAN SUCCESSION- ACT. 


S76 


fS. UG 


legacy was not specific as nothing more than £ 20 000 could have beoa invested 
The legacy was of money (a) The illustration m the section js taken from tha 
case of Sadler v Turner {b], where a testator directed the payment of legac/ej 
‘as soon as my property in India ahall be realised in England' Sir W Grant 
observed, ‘ For the convenience of hia estate, he says, they shall not bo paid, 
till his property in India is realized in England Suppose, all had been remitted, 
except a very sOiali sum must these legacies have failed His piopetij ia 
India would have been remitted , and the legacies are given They aro therefore 
general legacies But for the convenieoce of the estate the legatees are to wait 
till his affairs are arranged, and the property remitted’ Similarly, s direction 
to pay a legacy out of the assets m a ptHicular country mil not make it specific (e) 
Where a testatrix after directing her trustees to dispose of an estate directed 
that they should pay certain legacies out of the sale proceeds, the legacies wers 
held to be demonstiativc (d) 


Exception to the ruie There is a class of cases where a gift of money 
out of the sale proceeds of land has been held to be specific In such cases the 
testator has set apart the land as the source of payment of tbo legacy SifJ 
KomiU} says, v. here ‘there is no gift whatever, except after the estate has been 
converted and the proceeds are 10 the hands of the trustees, who nro then directed 
to apply them in a particular manner, the gift will be specific ’ 'It would be a 
very different thing if tho testator bad directed a sale of the real estate and the 
proceeds apportioned amongst the various persons (e) In such a case there Is not 
a gift of s sum la gross but of a sum as part of tbe produce cf real estate Tbs 
legatee cannot claim it In any other shape than as part of the produce of the 
real estate (/) 

346. (S 133} Wbeiea niJJ contains a bequest of tbo 
When enumerated retiidue of the tcstntor’s piopoity along- UJth 
articles not deemed cnumointiou of somo Items of pioport/ 
ftpeci caily bcciuea uot pi cviou&lj' bequeathed, the aiticles enu- 
inerated shall not be deemed to bo specific bequeathed. 


The section. The section oppllcs to tbo wills of Hindus etc The section 
states that an onumeratioD of some Items of properly alorg with a beijutst of lbs 
residue will not make the gift specific As has loon said by Lord Cranworth in s 
case, where the gift Mas preceded by the word »?iy it would bo verj dangerous 
to hold that In a will where there is a gift of the residue and the testator unnec# 
ssarliy chooses to cuumerato some particular things m that residuary gift, such a 
circunstanto was sunicjcnt to constltuo tbo things so enumerated specific gift*" iy) 
bor dees tbo exception of certain gifts from the residue make itspcc’ficfA) 
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The word 'Items' has been constraed to refer to both movable and Immovable 
property* but the word 'articles' to refer to movable property only (a) 

The rulo The rule is thus etated "A general residuary clause Is not the 
less ceueral because it contains an enumeration of some of the particulars of which 
It may consist ' (b) Thus a gift of ' all sums of money which I may possess or 
may bo owing to me at the time of my decease, together with all the furniture, 
farming implements, stock and crop belonging to * A H estate was held not to 
amount to a epcclfio gift of the furniture, e/c (c) InA'in^v. George (d), it la laid 
down as well settled that where a testator gives bis property generally followed 
by an enumeration of particulars, the enumeration does not abridge or cut down 
the effect of the general words. 


Exception The exception to the rule has been thus stated (e) “Jnaome 
cases where there has been an ennmcratloa of Items coupled with a (,ift of the 
general personal estate, the particular items have been held not to be included in 
the general personal estate, but to be disposed of speeiGcsIly All these cases 
depend on the construction of the particular will In which the gift is found' So a 
gift of the residue of an ascertained sum after payment of certain legacies has 
been held to bo a specific legacy (/) How certain wills have been construed and 
the gifts of the enumerated items have been held to be specifically bequeathed 
see the eases cited below (g). 


147 ( S 134 ) Where property is specifically bequeath- 
Retention, m od to two or more persons in succession, it 
form, of specific be- shall h j retained in tlio form in which the 
sonsInsiJwisior^ tesUtoi left It, although It may be of such 
a nature that its value is continually decreasing. 


Jllusti ations. 

(,) A, having lease of a bouse for a term of years, fifteen of which were 
unexpIred at the time of his death, has bequeathed the lease to B for his life, and 
after B s death to C B is to enjoy the property as A left it, olthough, if B lives 
for fifteen years, C can take nothing under the bequest 

00 A, having an annuity dunog the life of B, bequeaths it to 0, for bis life, 

and, after C's death, to D C is to enjoy the annuity as A left it, although, if 6 dies 
before D, D can take nothing under the bequest 

The section. The section applies to the wills of Hindus, etc In construing 
a will the Court is bound to give effect to the Intention of the testator Where 
therefore property has been bequeathed specifically to two or more persons in 
succession, even if the property be of a wasting nature, the testator s intention is 


(ol Femanderz v Coelho 84 I C 1029 
(J) W. 756, 12 Ed Tayhr v Ta^hr. 
6 Sim 246, Pickup v 
4 Hsie 628 refd lo 

(c) Falttr V Path 3 Ch D 309 

(d) 4 Ch D 435 

(e) FilzviUiafn v Kelli/, 10 Hire 266 

274, V Btaon, 21 Betv i, 

Beihune f Kennedy I Jly & Cr 

48 


114, tee Re Qteen, 40 Ch D 
610, Langdale v iSfmand, 4 Eq 
576 

(/) Page T Leaplngvell, 18 Ve, 463, 
IValpole V jjlthtop 4 Eq 37 

(g) Oake> y Slrafeh’y 13 Sim 414 , 
Hood Y Clopham 19 Beer 93 { 

Re Sanall 84 L I Ch 345 . / 

(1925) Ch 550 ' 
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that it should be eojoyed iQ specie by those persons, therefore the Court cannot 
interfere m the matter, although it may ultimately defeat the testators 
intention by the property deteriorating in character or decreasing m value (o) But 
no question of overriding the testator s intention can arise where the gift is not 
specihc Therefore the next section leaves the Court free to do not only what Is 
Just and equitable but what la also the best means of effectuating the testators 
intention, vtz , enjoyment by two or more persons m succession [b) 

The rufe The rule laid down in the section has been thus stated fcj 'Itis 
equally clear that, if a person gives certain property specifically to one person for 
life, with remainder over afterwards then although there la a danger that one 
object of his bounty will be defeated by the tenancy for life lasting as long as 
property endures, yet there is a manifestation of intention which the Court cannot 
overlook If a testator gives leasehold property to one for life with remainder 
afterwards be is the best judge when the remainderman is to enjoy These two 
kinds of cases are free from difficulty, but other cases of very great difficulty nay 
occur ' 

Cases Where a testator gave the residue of his estate m trust to pay the 
annual proceeds to his wife* for life and then to his nephews with a direction that 
they should take such part of the joint property as I am now bolding held 
the property could not be converted and the widow was entitled to enjoy m specie 
(debts might be realized) (d) So. where a testator gave the residue of bis estate to 
trustees to permit the rents etc, to be received by A for life and after his death by B 
and 0 when tliay attained 21 with power after the death of A to apply the roots etc 
towards the malotcnanco of B and C till they attained 21, held, the payment of 
rent during minority to B and C indicated that the property was to be kept 
in specie and not converted (e) 

148 ( S 135 ) 'Where piopertj compnaed in ft bequest 
Sale and invest to t^o 01 moio porsoDS jn succession IS not 

ment of proceeds of specifically bequeathed, it shall, in the fth- 
to°twoV raorrpe^r sencG o£ any direction to the contrary, he 

sons in succession sold, and the proceeds of tiro sale shall ho 

invested in such securities as tbo High Court may by an) 
general rule authorise or dnect, and tlio fund thus constrtuted 
shall bo enjoyed by tbo successive legatees according to the 
terms of the will. 

Jlluslratton. 

A, bavlog a lease for a term of years bequeaths all his properly to B for Hfe snd, 
after D ■ death, to C The lease must be sold the proceeds lorestsd as slated in 
this section and the annua) ioeome arising from the fund Is to be paid to D for 
At B s death the tapllal of the fund is to be paid to C 


(a) V Alklnsan 4 Hate 624 625 

(I) Srt //«*« » 7 Vr» 

|J7 otfti 

(t) Ptcifrlnf V A Mr f* Cl 

299 

Hilfalt * Jtnninff 24 D««r 623 
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1 The section* Tho seotioQ applies to the wills of Hindus etc The rule 
laid down In the section Is based on the decision in Houe v Dartmouth (o), where 
It was held that if a gift, not speoifio, be made to several persons In succession 
It was tho doty of the Court to carry into effect the apparent intention of the 
testator Therefore, If the property be of a wasting nature, it must be put In such 
a state as to allow of Its being enjoyed by the legatees in succession in accordance 
with the testator a intention and for thta purpose it might be invested In a perma. 
nent fund approved by the Court This principle has come to be known as the 
rule in V Dartmouth The words In the absence of any direction to tbe 
contrary shew that the rule is subject to the intention of the testator 

2 The rule* The rule has been thus explained (b), ‘where the will does 
not contain any direction that hU (testator's) estate shall be converted, and does 
contain a gift not speclSo of a subject in its nature perishable, the Court will 
cause the estate to be converted and Invested and the persons entitled In remainder 
may enjoy tbe investment after them * But this rule cannot be resorted to wbeo 
by so doing the Court would be aeting at variance with the intention of the 
testator 'The rule when acted upon is based upon an implied or presumed 
intention of the testator, and not upon any intention actually expressed by him 
and Courts of Equity have always declined to apply this rnie in cases In which 
the testator has indicated an intention that tbe property should be enioyed in 
■peoie * (c) 

Aeoordingly. the rule “must be applied unless upon a fair ooDstruetion of the 
will you find a euSlcleot ioteation that it is not to be applied tbe burden in every 
cate being upon tho poraoa who lays tbe rule of tbe Court of Cbeoeery ought not 
to be applied In the particular case (d) 

Therefore tbe rule laid down la this seotion Is tbe general rule whieh admlti 
of excoptiooB when a contrary Intention is indicated by the testator The real 
question, then In all cases almilar to that under consideration. Is whether the 
testator has with sulliolent distinctness indicated his Intention that the property 
should be enjoyed in specie (e). 

3 Contrary Intention Where a contrary intention is expressed by tbe 
testator tbe rule laid down In this section will not apply, but, as Is the case under 
the previous section tbe property will be retained In the form left by the testator 
Such contrary Intentloo Is more readily indicated where there Is an absolute gift 
followed by an executory gift over (/) Such contrary Intention may bo Indicated 
without tbe legacy being specific, and then the property should be retained in 
Its existing estate (g) 


(a) 7 Vet 137 

ti) TAanfy » TAafiJj: 19 E<j 395 

(e) hfoeJonetJ r Irrlne 6 Ch D 101 

hfacd«nelJ r Inlne, 6 Ch D 101 

(c) MacJonoIJ r /nine 0 Ck D 101 

»ec sIm St. 341 345 346 
(/) Re Blend, (1859) 2 CK 336. 
if //elfafc V /ennlnft 24 Betr 623, 
TAiir*4y V Tfianhp 19 Eo 395, 
Re RkMten. (IM) 2 Qu III 
Re Rcgen (1915) 2 CK. 437 


la MeedonalJ r Inlne 6 CK. D 
lOI . ReCeme (IS97) ICtuCai. 
Re Weftham (1912) 2 Ch 311 
each iBieeboe ws* abieet sad there- 
to-e il «rst net efTnury la keep the 
property la tpecte »e« Jelh v 

20 Bete 64 , Dntn t Cet eihj 
2 Ch. 751 . Ar'rr v B*dJ,ley 5 
Ch. D 542 . Tkinet e O J \i 
Eq. 422. 
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4. Things consumed by use< A gift for hfe of things consumed by use, 
e p. Wipes, is an absolute gift and therefore no interest in remainder can be created, 
but if they are given by way of a residuary legacy tben they must bo sold and 
the residuary legatee is entitled to the interest on investment (o). If the articles 
he not meant for use but form part of the assets of business the gift will not be 
absolute lb) 


Where deficiency 149 ( S. 136 ) If there IB a deficiency 

of assets to pay lega. of aSbGts to pay legacies, a specific legacy 
not to abate with >3 nol liable to abate with the general 
general legacies. legacies. 

The section. The section applies to the wills of Hindus, etc The section 
states that a specific legacy will not abate for the purpose of paying other legacies 
in case of deficiency of assets (c). This Is one of advantages enjoyed by a specific 
legatee (d). But a specific legacy is liable to abate for the payment of debts m 
case of deficiency of assets ($). 


CHAPTER XV. 


OF DEMONSTRATIVE LEGACIES 


150 ( S. 137 ) "Where a testator bequeaths a certain 
Demonstrative le- sum of money, 01* a certain quantity of any 
gacy defined. Other commodity, and refers to a parlicvilar 

fund or stock so as to constitute the same tlio primary fund 
or stock out of which payment is to ho made, the legacy I'l 
said to he demonstrative. 

Bxpla.nalion. — The distinction between a specific legacy 
and a doraonstralivc legacy consists in this, that — 

where specified property is given to the legatee, the legacy 
is specific ; 

whore the logacy is directed to bo paid out of specified 
property, it is deinonstrutivc, 

Jllu^lralhns, 

(0 A leauaatbs to B 1,000 rupees bclag pirt of a debt due to him from • 
He alio be<iuea(hi to C l.<00 rupees to bo paid out of tho debt duo to him from 
The Ifgacy to D Is ■pcclfic, the legncy to C U domooitratlve 
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Af' 'ffs 

i’hiUn » 

C^to,r^ 


Rtiii'I. 3 M<r 194, 
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lUrl. 32 B-.r 25. 
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(«) A bequeaths to B — 

'’ton bushels of the corn which shall grow in my field of Green Aero" * 

“80 chests of the indigo which shall be made at my factory of Kampur ' 

“10,000 rupees out of tny fire pet cent pcooiissory notes of the Government 
of India’ 

an annuity of 5D0 rupees “from my funded property" , 

‘*1 000 rupees out of the sum of 2, COO rupees due to mo by C 
an annuity, and directs It to ho paid “out of tho rents arising from my taluk 
of Ramnagar ’ 

(lit) A bequeaths to B — 

“10,000 rupees, out of my estate at Ramnagar,’ or charges it on bis estate 
at Ramnagar 

“10,000 rupees, being my share of the capital embarked in a certain business ’* 
Each of these bequests Is demonstratlvo 

1. The section. The section applies to the wills of fiindus, e/e, 

2 Demonstrative and other kinds of legacies. “By a demonstrative 
legacy we mean a gift which the testator intends to be paid in the first instance 
out of the fund which he designates as the fund for the payment of it, but not to 
the eiclusioQ of Its being paid out of any other fund if that which he intended to 
be the primary source of payment is not forthcoming By a general legacy we 
underataud a legacy with regard to the payment of which tbo testator expresses 
00 intention beyond the lotestlon that it should be paid The words speoifie, 
demoastrative and general, do not show some quality inherent in the legacy but 
“simply indicate a particular lateotion of the testator, and what the Court does 
is, haviog ascertained what the intention of the testator was, to give effect to that 
intention’ (a) 

There arc therefore three classes of gifts or legacies First, a general gift 
in which no special fund Is pointed out for payment . secondly, a specific gift 
payable out of a particular fund alono, thirdly, a gift where a particular fund 
is pointed out as primarily applicable, but where the gift is not to fail by the 
failure of the particular fund (b) 

In case of a demonstrative legacy there is “a clear gift, but a particular 
fund IS pointed out as that which is to be primarily liable, on failure of which 
the general personal estate remains liable* (c), in the absence of a direction 
to the contrary by the testator (d) Id every case of demonstrative legacy, therefore, 
there is some specified property which is demonstrated by the testator as that 
primarily applicable to pay the legacies The property specified may, however, 
be tbo subject of a specific legacy itself, e g , where a testator makes a specific 
gift of bis sbsre in tbe capital of the partnership but excepts from that certain 
pecuniary bequests These bequests are demonstrative and primarilj payable 
out of tbe capital, but in case of deficiency to be tnade good out of the general 


(<■) Young 52 L T 754 (e) r Hujh. 1 H & M 663. 

(i) Pegd V Houk. I H & M 663 66d ; tee Espltetiioa lo tbe sec 

671 , ICC Re Il'clforJ, 1912 A C <d) Chinnem r Todit^nJe 29 M 155 

65®. 
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estate of the testator (a) A demonstratire legacy has been briefly described 
as a general legacy with a particular fund pointed out to satisfy it (6) 


3. Distinction between demonstrative and other legacies* A 
demonstrative legacy, it has been said, is in the nature of a spcoihc legacy, as 
of BO much money, with reference to a particular fuod for payment, it is bo 
far general and, differs so much in efifcct from one purely specific that if the 
fund be called in or fail, the legatee will not be deprived of bis legacy, but 
be permitted to receive it out of the general assets (S 329), yet the legacy Is 
so far specific that it will not be liable to abate with general legacies upon a 
deficiency of assets (c) A specific legacy is not liable to abate for the payment 
of debts, when the assets are sufficient to answer the debts and the specifis 
legacy (sec S 330), but a demonstrative legacy is liable to abate when it becomes 
a general legacy by reason of the failure of the fund out of which it is payable 
(S 329) A specific legacy Is liable to ademption, but a demonstrative legacy is 
not (Ss 152, 153) Lastly, a specific legacy, if of stock, carries with it the 
dividends which accrue from the death of the testator, while a demonstrative 
legacy does not carry interest from the testator’s deathfd) 


4 Intention the test. Whether a legacy is demonstrative or not depends 
on the intention of the testator ‘There are many cases in which though a 
legacy be charged upon a particular fund, it does not fail by the failure of tbe 
fund, which arc commonly called demonstrative legacies, but these all proceed 
upon the construction ehowiog a general intent” (e). 


This intent has been described as *a fixed, indopeodeat separate, distinct 
intent to give tbe legacy, tbe particular property out of which it was to bo paid 
being a secondary thought ' (/) Whether a legacy is demonslratiTB or specific, 
therefore, depends on this, ti* , “whether the manner in which the sum U mentioned 
turns it to a pecuniar} legacy, or as the civilians call it, a demonstrative legacj. 
that is a legacy in its nature a general legacy, but where a particular fund is pointed 
out to satisfy it , or whether it bo what they call a let/atum nomtnts or {•’gatuni 
debtti' ij) What the Court has thereforo to determine is tho Intention of the 
testator upon o construction of tbe whole will tA) In fVilltams v Hughes (0 
certain legacies were held to be specific and others demonstrative, because In 
respect of the latter the Court discernod an Intention that they should bo paid at 
all events As to the difficulty of dotcrmlnlng tho intention of tho testator whether 
OD a failure of a particular fund tbe Irgac} is pajablo out of the general assets, 
see cases cited below (j) 


(o) 

(M 

iJ) 


fOrron v yJd Gtnl , 

Lhlnnam v Tcdik^f'da 

See S 151 
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5. Cases. Where a testatrix gave certain legacies “out of tny allowance 

from icasika and notes," etc, It was held that the words of tho gift were large 
enough to charge the annuities and stipends to question and also tho rest of her 
tnorable property. In a more restricted sense the gift was to be regarded as a 
demonstrative legacy and was payable out of the testatrix's general estate, in the 
event of the failure of the particular fund pointed out for payment (a) Where a 
testatrix gave certain legacies and directed them to be paid out of a certain fund, 
Ae/d, the legacies were not specific so as to fall if the fund failed, but demonstrative 
bequests (A). In re Walford (c) the testator was entitled to a certain sum of money 
under the will of his mother after the death of bis father who bad a life interest 
ID the same. The testator who predeceased his father gave to his sister £10,000 
to be paid out of the estate inherited by him from bis mother and the residue 
of the estate to others. AetJ, the legacy was demonstrative. A gift of an annuity 

of £100 by will charged upon leasehold property has been held to be demons* 

trative and to have priority over legacies In respect of the property charged 
and it would not have failed if the property bad been disposed of by the 
testatrix (dU 

6. Explanation Gifts of money out of a particular stock have been held 

to be demonstrative (e), so also gifts out of a debt(/}, unless the intention be 

to give the Identical stock or share or part thereof (p), or a part of tbe 

debt (A) In case of a legacy of a part of a debt the question to be determined Is 
whether tbe testator fotends to bequeath the debt Itself or tbe money thus 
invested In tbe former case tbe legacy will be epoclfie, In tbe latter, demons- 
trative (t). A stock legacy payable out of stock of tbe same denomination Is 
specific but a money legacy payable out of stock is not specific but demons- 
trative O') Iq Hodgei v Grant (A) legacies payable out of tbe sale proceeds of 
real estate were held to be demonstrative and therefore on a deficiency of that 
estate to be paid out of tbe general estate of tbe testatrix But In Nevhold 

T. Roadkmght (fj It was laid down that a gift to one of a eum of money, 
part of the produce of real estate directed to be sold followed by a gift of tbe 
residue of the purchase money to others, was substantially a gift of tbe estate 
and would therefore have adeemed if tbe testator had sold tbe estate in bis 
lifetime A gift of £400 Invested In tbe Belgravian Dairy Company where the 
testatrix had 500 £1 shares has been held to be a gift of tbe 400 shares of the 
Company and not of £400 (m) A charge on real estate (see illust ili) creates 
an interest in land as distinguished from an estate in It (n). 


(e) Sahh Mina y UmJa Kfianem, 

19 1. A 63 , 19 C. 444 
(i) Vlcktn r Pound. 6 H L C 685. 
(c) 1912 A C. 658 

(rf) Litfway T Rcd/ern. 2 Y. & C C 
Ex 90 

(«) Kiiitt V. Poller. 4 Vet. 748 ; Deane 
y. Teel. 9 Vet 146. 152. 

(/) Sparrow y Joneli/n, 16 Bear. 135, 
Cempiell y. Graham 1 Run & M, 
453. 

(g) Merieg y. Bi/d. 3 Ve* 628 , Hoiking 
y Nichelh. i Y. & C C C Ex 478 
J. 1039 K) 7 Ed. 


(A) fifefion r Carter, 5 Sun 530 ; 

*Datit y viVorgan I Bear. 405. 

(0 Sideholham r lyaltan, 11 Hare 
170 

(/I Mullint y Smilh.i Dr & 5a. 204. 
(Al 4 Eq MO 

(/) I Run & My. 677 ; Page y Leaping, 
ioell. 18 Vei 463 I 1034 

(m) Re Bailer, 74 L. T. 4C6 

(n) Re Tfiomat, 34 Ch D |66 , ibe 
lUuil. followi the cate of Creed y. 
Creed. 1 1 Cl & F. 491. tee Beat 
tee. 



THL INDIAN SDCCtSSION ACT. 


382 


[S. 150 


estate of the testator (a) A demonstrative legacy has been briefly described 
as a general legacy with a particular fund pointed out to satisfy it (fc) 

3 Distinction between demonstrative and other legacies. A 
demonstrative legacy, it has been said, is m the nature of a specific legacy, as 
of so much money, with reference to a particular fund for payment, it is so 
far general and, differs so much m effect from one purely specific that if the 
fund be called in or fail, the legatee will not be deprived of bis legacy, but 
be permitted to receive it out of the general assets (S 329), yet the legacy Is 
so far specific that it will not he liable to abate with general legacies upon a 
deficiency of assets (c) A specific legacy is not liable to abate for the payment 
of debts, when the assets are sufficient to answer the debts and the specifio 
legacy (see S 330), but a demonstrative legacy is liable to abate when it becomes 
a general legacy by reason of the failure of the fund out of which it is payable 
(S 329) A specific legacy is liable to ademption, but a demonstrative legacy is 
not (Ss 152, 153) Lastly, a specific legacy, if of stock, carries with it the 
dividends which accrue from the death of the testator, while a demonstrative 
legacy does not carry interest from the testator a death (d) 

4. Intention the test. Whether a legacy is demonstrative or net depends 

on the intention of the testator * There are many cases id which though a 
legacy be charged upon a particular fund, it does not fail by the failure of the 
fund, which arc commonly called demonstrative legacies, but these all proceed 
upon the construction shewing a general intent ’ (e) 

This intent has been described as *a fixed, independent separate, distinct 
intent to give the legacy, the particular property out of which it was to be paid 
being a eecondary thought ' (/) Whether a legacy is demonstrative or specific, 
therefore, depends on this vtr , "whether the manner m which the sum is mentioned 
turns it to a pecuniary legacj, or as the civilians call it, a demonstrative legacy, 
that IS a legacy in its nature a general legacy, but where a particular fund is pointed 
out to satisfy it , or whether it be wbat they call a legatum nomtnts or l^galum 
debiii (j) Wbat the Court has therefore to determine is the intention of the 
testator upon a construction of the whole will (A) In fVilliams v Hughes (») 
certain legacies were held to be specific and others demonstrative, because in 
respect of the latter the Court discerned on intention that they should bo paid at 
all events As to the difilculty of determining the intention of the testator whether 
on a failure of a particular fund the legacy is pajable out of the general assets, 
see cases cited below (j) 


(o) 

(M 

Ic) 
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CAlnnom t Tadtkonda, 29 M 155 
S« S I5I ^ 

JjMutntt T Af Culre 2 Bio C C 
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5 Cases Where a testatrix gave oertam legacies out of tnf allotvance 
from trasiAra and notes tie it was held that the words of the gift were large 
enough to charge the annuities and atipesds In question and also the rest of her 
movable property In a more restricted sense the gift was to be regarded as a 
demonstrative legacy and was payable out of the testatrix a general estate In the 
event of the failure of the particular fund pointed out for payment (a) Where a 
testatrix gave certain legacies and directed them to be paid out of a certain fund 
Aeld the legacies were not specific so as to fait if the fund failed but demonstrative 
bequests (b) In re Walford (e) the testator was entitled to a certain sum of money 
under the will of bis mother after the death of bis father who had a life interest 
in the same The testator who predeceased his father gave to his sister XIO 000 
to be paid out of the estate inherited by him from bis mother and the residue 
of the estate to others held the legacy was demonstrative A gift of an annuity 
of £100 by will charged upon leasehold property has been held to be demons 
trative and to have priority over legaoies in respect of the property charged 
and it would not have failed if the property had been disposed of by the 
testatrix (d] 

6 Explanation Gifts of money out of a particular stock have been held 
to be demonstrative (e) so also gifts out of a debt(/) unless the Intention be 
to give the Identical stock or abate or part thereof (p), or a part of the 
debt (A) In case of a legacy of a part of a debt the question to be determined is 
whether the testator intends to bequeath the debt itself or the money thus 
invested In the former case the legacy will be specific in the latter demons 
trative (0 A stock legacy payable out of stock of the same denomination Is 
specific bot a money legacy payable out of stock is not specific but demons 
trative (j) In Hodges v Grant (A) legacies payable out of the sale proceeds of 
real estate were held to be demonstrative and therefore on a deficiency of that 
estate to be paid out of the general estate of the testatrix But In Newhold 
V UoadKiiight (f) it was laid down that a gift to one of a sum of money 
part of the produce of real estate directed to be sold followed by a gift of the 
residue of the purchase money to others was Bubstantially a gift of the estate 
and would therefore have adeemed if the testator had sold the estate in his 
fffeifme A gift of fovested fa the Belgravian Dairy Company where the 
testatrix bad SOO £1 shares has been held to be a gift of the 400 shares of the 
Company and not of £100 (ni) A charge on real estate (see illust 11!) creates 
an interest in land as distinguished from an estate in It (n) 
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7. Construction* For a case of construction of a will to determine 
whether a legacy is demonstrative or specific, see Gillaumc v. Adderletj (a) 

151. (S 138). Where a portion of a fund is specifically 
Order of ament and a legacy is directed to be 

whoniega°cy dirStJd of Iho same fund, the portion speci. 

to be paid out of fically bequeathed shall first be paid to tlie 
specific icgaV^°^ ° legatee, and the demonstrative legacy shall 
be paid out of the residue of the fund and, 
so far as the residue shall be deficient, out of the general a&sets 
of the testator. 


llhisiratxon. 

A. beqeaths to B 1,000 rupees, bolug part of a debt due to him from W 
He also bequeaths to C 1,000 rupees to be paid out of the debt due to bun 
from W The debt due to A from W is only 1,500 rupees , of these 1,500 rupees, 
1,000 rupees belong to B. and 500 rupees are to be paid to 0. C* is also to receive 
500 rupees out of the general assets of the teatatcr 

The section* The seotioa applies to the mils of Hindus, etc It lays down 
two rules , first, where a specific legacy and a demonstrative legacy arc to come 
out of the same fund, the former IS to bo paid first , secondly, if the residue of tbe 
fund prove insufficient to pay the detnoostratwo Ugatec, then tbe deficiency is to 
bo made good out of the testator’s general assets Where a testatrix after giving 
certain speoiho and pecuniary bequests gave certain charitable legacies, held, 
these were demonstrative legacies, payable after payment of debts, funeral and 
testamentary expenses and specific legacies, but m priority to other legacies and, 
m case of deficiency, could be paid out of the general assets (6) Where » testator 
gave a freehold estate and certain specific chattels to bis wife and also an annuity 
for life charged upon other freehold estates and several pecuniary legacies to others 
to be paid out of tbe residue of his personal estate but m case of deficiency out 
of hia real estate, on the personal estate proving insufficient to pay debts and 
legacies, and also the real estate to pay the annuity and legacies held, the annuity 
being a specific gift was payable out of the real estate m priority to other legacies 
Tho other legacies did not become specific simply because they were payable and 
were to issue out of the proceeds of real estate (c) On a failure of the fund out 
of which the testator has directed tbe paymeut to be made, a demonstrative 
legacy is payable out of the testator’s general estate (d) 


(«,) 15 Vei 334 

lt\ 7empt$t V icmpeit, 7 D C 
A G *470 


(c) 0«d V Oted. II Cl A F 491 

(«/l See S 329. Tot c»»« •« ovie S I5U 
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CHAPTER XVI. 

OF ADEMPTION OF LEGACIES. 

152 ( S. 139 ) Jf anything which has been specifically 
Adomptioa ex- bequeathed does not belong to the testator 
at the time of bis death, or has been conver- 
ted into property of a different kind, the legacy is adeemed • 
that is, it cannot take effect, by reason of the subject-matter 
having been withdrawn from the operation of the will. 

Jllustrations. 

{t) A bequeaths to B 

“the diamond ring presented to me by C** , 

‘ my gold ebam'' . 

“a certain bale of wool" 

“a certain piece of cloth" . 

"all my household goods which shall be id or about my dwelling house m M 
Street in Calcutta, at the time of my death '* 

In his life tltne,— 
soils or gives away the ring 
eoDTsrts the chain into a cup , 
converts the wool into cloth . 
makes the cloth into s garment 

takes another house into which be removes all faU goods 
Each of these legacies is adeemed. 

(ii) A bequeaths to B— — 

"the aum of 1,000 rupees in a certain chest" 

"all the horses in my stable ' 

At the death of A, no money is found in the chest, and no horses In the stable. 
The legacies aro adeemed. 

(ill) A bequeaths to B certain bales of goods A takes the goods with him 
on a VO) age. The ship and goods are lost at sea. and A is drowned. The legacy 
is ndeemed. 

1. Tho section. The section applies to the will of Hindus, etc. The section 
explains what is meant by ademption of a legacy. Ademption means the failure 
or loss of a through the subject matter of the gift ceasing to exist 

in species at the testator’s death The word, in its literal sense, means ‘taken out 
of will,’ the law regards In such cases the legacy to be taken out of tbs will. 
There IS, however, another sense In which tbe term Is used, rir., as mesnfog sstli* 
faction or extinguishment of a general legacy glreo by a will (a). The e?eet of 
ademption In the former sense, is to withdraw from the legatee all benefits attached 
to the legacy as aece«sorles, ur^ at au-ll’sry gifts, lut not a gift which is not 
ac**isory to the legacy adeemed (6) 


(a) J 1121. 7 EJ 1 a /’aoj-s * Olr. 27 L J Ci. f’S. 

49 
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2 Specifically bequeathed These nrords show that it is a specific legacy 
only that IS liable to adomption It is stated in the next section that the rule baa 
no application to demonstrative legacies The reason is that a specific legacy is 
payable in specie It is obvious that such a legacy cannot be paid if its subject 
matter changes its form or ceases to exist m the same or substantially the same form 
on the testator s death or ceases to form part of the testator s estate (a) A similar 
object procured or provided for the legatee as in the case of a general legacy will 
not be a gift of the identical object that the testator Intended to give to tbe 
legatee In such a case therefore the legacy is deemed to b“ revoked by ademp 
tion But if the change bo in name and form onl> and not m substance there 
mil be no ademption (bl 


3 Does not belong, etc The property specifically bequeathed maj cease 
to belong to the testator at the time of bis death by reason of — 

(0 sale by the testator of the object specifically bequeathed by the will (c) or 
by order of Court (d) 

(it) destruction eg where a testator made a specific gift of certain chattels to 
A insured them and took them out on an Indian voyage but the ship 
was lost and tbe testator and bis goods perished tbe legatee bad it was held no 
right to the insurance money recovered by tbe executors (e) 

(lit) any other dispos tion made by tbo testator during bis life time eg where s 
specific legacy given by way of a trust created by a will is disposed of subsequently 
by creating a trust of the same by deed Tbe will even if confirmed by a later codicil 
does not revive tbe specific legacy, but tbe cod cil only confirms tbe will It stood 
% e altered by the ademption of the specific legacy (/ ) Where there was a bequest 
of £1000 stock in a certain Company which was paid off by the Company and 
reinvested by the testators desire lu other securities held tbe specific legacy 
was adeemed (i/) 


(ii) a contract for sale A contract for snie of land entered into after 
execution of a will has been held suCficieat to cause ademption (A) The contract 
must bo a binding contract (i) Tbe legatee however is entitled to the rents issues 
etc of the propertj accruing due between the death of the testator and the com 
pletion of the purchase ) 

(v) receipt of tbo moTcy when the subject matter of the specific legac has 
been a debt due to the testator (f) 


(a) Bar\ei > “TJayner 5 Madd 20S 
ffil Oji(ei V Oai^fj 9 Haic 666 Re 
Slater (1907) \ Ch 665, Re 

Kuypets (1925) Cb 244 S« below 
(c) Jlif lurnet T t/ (7 f 2 Bio C C 
1D3 

(<fl Re Freer 22 Cl ’ w 

lusscy ) 

(e) Du ran( v Ft end 34J 

(/) Covptr V Mart » 

Jletilion T Jaek> 

te Grtce v / 1 ^3 


* e Stta 
T D 10! Af 
Ch D 92 J I 
V Halls I’ 
s SelllemenI 

34 I 

v Dea 
Dapofs 

772 
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4. Attho timo of his death. Ademption tikes plaes wlien the subjoct 
matter of « IfRacj- ceaiei to form part of the testator** rslalo at the tl'aoofhU 
desth. There will, therefore, he no ndemptlon If the silo ho nftcr the testator’s death 
Thus, wh^re a teititor, hasloR siren a irenrral power of altornef to i»ll out parti* 
coltr stock, made B speclde I equost of th* samo an I afterwards drew bill* on the 
atlomeps and requested then to dlspoio of a part of the stock to repajr thems''lTef, 
the bills were paid, soon after the testator died, but without knowing It the 
attomejs told a part of the stock, helt, the Irgaep was not adeemed, because not 
acted upon during the testator's lifetime (o) As Lord Thurlow has obserred, 
"the only rule to be adhi?rei U to sea whether the subject of the speclBc 
bequest remained In sprcle at the time of the testator's death, for If It did not, 
then there must be an end of the bequest . and the Idea of discussing whst where 
the particular mollrei and intention of the testator in each ease, In destroying the 
sulject of the bequest, would be productive of endless uncertainty ond confusion'' (b) 
At the same time It should ho noted that where a third person against the will and 
authority of the testator and without bis knowledge converts the iubjeet*mstter 
of the specific legacy there will le no ademption (r). An inconilitent bequest by a 
later codicil may cause n spoclflc legacy given by an earlier will to bo 
adeemed (d) 


The words. *at the time of bl« death*. IndlcBte that it Is when a thing 
speeiCeally bequeathed cesses to belong to the testator at the time mcationed 
that there will bo ademption These words therefore may be regarded as filing the 
time UsiU (or the operation of the prioclplo of ademption In as much, as a will 
is construed to refer to property which the testator leaves at the time of his death, 
unless a contrary Intention shall appear by the will, additions to stock mads by the 
testator will pass under a bequest of the stowk (e) So also if the testator has 
disposed of a part of the stock only tbo residue will pass (/), similarly. Id case of 
gifts of land (p) A release of certain specified debts and "all other moneys due 
from him to me" operates as a release of debts Incurred subsequent to the date of the 
will (A) So a bequest of the testator’s interest in business pisses the entire 
interest subsequently acquired by blm(t) 

The rule, as has been observed, w subject to a contrary Intention of the 
testator 0). Aceordiogly It has been held in some cases that additions to the 
gift thereby enhanaing Its value would furnish sufficient evidence of a contrary 
intention (A) But authorities are not Isckiog is support of a contrary view (i). 
In such cases, therefore, the first question the Court Is to ask is— What does 
the will meaa(m)? Where, however, there Is an eaptess refeience to the 
property left by the testator at the date of bis will, eg, hj the use of the word 


(а) Hardion v Ashtr, 2 0 G & S 436, 

(б) Humphrits V Hufflphdei, 2 Co* 
185 W 862 12 Ed 

(e) Jenkins v /ones, 2 Eq 323 

(d) KermoJe v Maedoflald, I Eq 457 

(e) Goodlad v Burnell, I K & J 347 

(/) Re (1906) 2 Ch 4S0 ; (I907) 

1 Ch 665 

ig) Caslle T for. II Eq 552 


(A) <5 verelt v 6oerel(. 7 Ch D 428 
III Re Ruwll, 19 Ch D 432 
(i) tfmuM V Smllh. 2 D C & S 
722 

(A) Re Gihion, 2 Eq 669 Re Pedal 
& Lamb. 30 Ch D 50, 55 
(/) Cajffe V Fox, 11 Eq 542 . Re 
eeans, (1909) I Ch 784 
(m) Sidney v Sidney. 17 Eq 65, 69 
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now there la not much difficulty of construction. After^cquired properties will 
be excluded (o) ’ 


5i M isdsscription Mere misdescription will not operate as ademption 
If It appear clearly from the will that the testator intends to make a specific 
gift of something which he possessed at the time, but has wrongly described the 
thtug m his will (6) 


6 Converted Into property, etc. The emphasis Is on the word ‘different’ 
Not only must there be a change, but in order to cause ademption the change 
must be substantially different, eg, of debentures into debenture stock (e) ora 
change in the Company (d) Thus, it has been said that a legacy of a specific 
thing m possession, eg, a gold chain, or a bale of wool, or a piece of cloth 
is adeemed either by the testator selling or otherwise disposing of it la his life* 
time or by changing its form, eg, hy converting the gold cham into a cup, or 
the wool into cloth, or making the piece of cloth into a garment (c) But a 
change in name or form only will not cause ademption, e p , where the original 
shares specifically bequeathed have been subdivided (/), or where there has been 
a mere reoonstrnotioa of a Company even after dissolution ig) In re OrayW)* 
on conversion of an unlimited joint stock company into one of a limited liability 
company accompanied by a change In the valuation of the shares, a legacy was 
held to fall not because of ademption but because it became impossible to 
ascertain what amount should be set apart for the legatees 


7. Ademption and revocation (») “Ademption is a mode of implied 
revocation The distinction between ademption and revocation chiefly consists 
m the fact that, ‘ although a will can be neither wholly nor partly revoked or 
abandoned by words parol evidence Is admissible to establish either a total or 
a partial ademption of a legacy * (Tayl Ev S 1048). To revoke is to destroy 
the operative power of the instrument by some act done with the intention of 
destroying, whereas to adeem is not to destroy such power but to withdraw 
the subject of gift from the operation of it, thereby rendering the power 
inoperative with respect to any particular gift In ademption again, it is immaterial 
whether or not the testator intended to adeem the gift [Ashwner v Mac Outre, 
2 Bro C C 110] Thus the question is, not one of construction of the will. ” 
it IS in revocation, but of construction of an act in no respect testamentary 
(Bigelow 369). 


8. Ademption and power of appointment. An appointment under a 
testamentary power is adeemed by subsequent dealing with tho appointed property 
and there is no distinction for this purpose between a general and a special 


(a) Re Champion (1893) I Ch lOl » 
Coftf V Soall, 16 Sim 259 J 392 
(t) He Notlago (1695) 2 Ch 657. 

Re netting (1903) 2 Ch 493 
(tf) Le Lone, 14 Ch D 856 \V 766, 

fU Shut. (1906) 2 Ch 450. 

11907) I Ch 665 


(c) Athhurner V A/ Quire, 2 Bio C. C 
(/) Re 'Clijrorj. (1912) I Ch 29 W 

(*) 72e teeming. (1912) .1 Ch. 828 

(A) 36 Ch D 205. J 1043 
(0 M 500 
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r>o«tr thfrcfort* nn fiprn ntment fillt if «t t^c ciiie the Initrument comet Into 
operitlon there i< no rrorertf on which the power can orerate (a) 

0 WIthdrnvvn A mere urexccutcd intention to chance the tlate of a 
fond which the testator Intended to revoke hit which intention In fac* wai 
never carried Into execution cannot in any aente be convidcred at an adempt on (&) 

153, (S. 140) A (lomoostrntuc iLgtcy Js not ndeemcci 
hoc idcnption l>3 rcisoii tlmt tile proporti oii nincli it la 

of deiDonitrative cIltTgctl b} tIjO Will flco*! not P\lSt lit tllC 

timu of tbo deitb of tlio te^-titor, or bns been 
com erted into property of n diftciont kind, but it slmll in 
such ci'=o be pud out of the gonoril as'eti of tho testator 

Tho section The lectlon applies to the wills of Hindus etc Tbo section 
laps down the rule th^t a detnonstratire legacy It not adeemed like a apcclfii: legacy 
by its subject matter ceailug to exist at the time of the testators death but 
is piyah'e in such a case out of the geceral estate of the testator The 

reason for this rule has been given thus ->**Tho legacy (i r a demonstrative 

legacy) Is not to tpeelilo and to connected with the fund at to fail If there Is no 
tseh fund It t) pearlog that there was a fixed independent separate distinct intent 
to give the legacy the particular property out of which It was to bo paid being a 
secondary thought (c) Accordingly an annuity payable out of the rents of a bouse 
was held to be payable out of the general estate the devise of tie house laltlng As 
has bceo observed there are many cases In which though a legacy bo charged 
upon a particular fund it docs not fail b> tbe failure of the fund, which are called 
demonstrative legacies but these all proceed upoi tbe construction showing a 
general intent Id) Therefore It follows that a demonstrntivo legacy Is to be paid 
in tho first Instance out of tho fund pointed out but tbe testator for that purpose , 

but that Is not tbo only fund for that purpose for If that fail such legatees are 

entitled to call upon the executors to provide from the testators estate a sufficient 
sum for payment of their legacies (e) No doubt in case of demoustrativo legacies, 
tbo legatee Is entitled to resort to tbo general assets on failure of tbo source 
intended but that rule is of course, subject to ony direction to the contrary by the 
testator (/) 

Ademption of lS4(S.141). Wliero the thing Specifically 
specific bequeathed m the right to receive something 

something from third of Value from a tliiid party, and the testatoi 
himself receives it, the bequest is adeemed 

(a) Re Doaiell (1901) 1 Ch 393 (d) Creed v Creed 11 Cl &F 491 

SeJdInglon v Baumann 1903 A C 509 FoaUt v IFllhuaf’l’V 2 Sun 

13, but see Re Johmlone i Settle & St 334, «ee Sm ih v Filegerald 

went 14 Ch D 162 3 V & B 2 cited uoder next sec 

(i) Hasan v Brandon 6 Situ 171 («) Vie^e i v Riund 6 H L C 665 

ite Harr son v Aihat 2 D G & Sahib Atria v Umda Khaftam 19 

S 436 I A 83 19 C 444 

(c) Afann V Copland 2 Msdd 223 (/) Chlnnam v Tadkflnda 29 M 155 
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JllusiraitQns. 

(*) A bequeaths to B 

“the debt which C ovrea me*’ 

* 2 000 rupees which I have m the hauda of D ’ ' 

“the money due to me on the bond of E ' 

“my mortgage on the Rampue factory’ 

All these debts ate extinguished in A’s lifetime^ some with and some without 
bis consent. Ail the legacies are adeemed 

(<i) A bequeaths to B bJs interest ta certain policies of life assurance A lo 
bis lifetime receives the amount of the policies The legacy is adeemed 
1 The section. The section applies to the wills of Hindus efc 
2« The rule The rule of ademption as laid down m this section has been 
stated thus —“If a man having a debt doe to him leases it by bis will to aomebody 
else, and afterwards in his lifetime receives that debt the legacy is adeemed ’ (o) In 
such a case there IS nothing upon which the words of the gift can operate (W 
* The principle of Ademption by receiving the thing given is certsmlyi that the 
thing given no longer exists , for if after the receipt of it, it could be demanded that 
would be converting it into a pecuniary, instead of a specific legacy It is said, 
this IS pecuniary , as it is a bequest of the money to be received But that is the 
case of every bequest of a debt’ (c) 


The bequest must be apeoifio m order that the section may apply (See S 16S) 
It has been seen under the preceding section that a demoostrati^e legacy is not 
so adeemed Therefore, where legacies were given out of a debt which the Nabob 
of Atcot owed to the testator, the legacies were held to be demonstrative, because 
' The testator had not directed the debt of the Nabob to be divided among the 
legatees in a given porportion, but gives to each a precise sum, to be paid out of 
the debt whenever it should be recovered' (d) In such a case the deroonstrative 
legatees can claim a preference for payment out of the debt before other legatees, 
but the gifts not being exactly specific. If the debts had ceased to exist there 
would have been no ademption (e) Where, however, a testator bequeaths a debt but 
leceivea payment of It during bis lifetime and deposits the amount m a BanV, 
whether along with bis own money or not, be deals with it as bis money and the 
legacy, if specific, is adeemed (/) 


In Aahburrter v if Gutre ig) a legacy of ‘my £lOOO East India Slooh’ was 
held adeemed by the sale of the stock by the testator. It was laid down that 
there was no difference between a voluntary payment and a payment on demand 
The receipt of the debt by the testator caused ademption of a legacy In an old 
case a legacy was held to be adeemed even though the debt were realised under 
compulsion (h) But a specific legacy of certain ahares given by the testator to 


(a) ilonlon v TaJofj 30 Ch D 92 , 
flfpcrt r 29 Bear 496 

diilisd 

til Claik V (QioHn 2 Sm fit G 524 
if) rnjtr y iMorrh 9 Vei 360 J 
1054 7 Cd 

5niJf6 y rUigttalJ, 3 V 6c B 2 


(e) Tiobeili V Pocoek 4 Vei 
/icfvn V Jlctvn, i IJO 

(/> Aftjnfon V Tohols, 30 Ch D 92 
(W 2 Bfo C C l08 cued >n /<« 
addle 4 C P D. 336 
(A) Hurephrltj y Humphrtet, 2 Cot 111? 
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bis son was held not adeemed nhore creditors of the testator bad resorted to them 
for the satisfaction of their debts The legatee was held entitled to compensation 
for the amount of loss sustained by him to be ascertained at the date of payment 
of the legacy (a) 


Ademption pro 
tanto by testators 
receipt of part of 
entire thing speoih- 
cally bequeathed 


155 (S. 142) Tho receipt by tbo testator 
of a part of an entire thing specifically be- 
queathed shall operate as an ademption of the 
legacy to tbo extent of the sum so received 


Illustration. 


A bequeaths to B “the debt due to me by 0.' The debt amounts to 
10,000 rupees C pays to A 5 000 rupees the one-balf of the debt The legacy 
IS revoked by ademption, so far as regards the 5,000 rupees received by A. 

The section The section applies to the wiiis of Hindus, etc The section 
states that the same principle will apply where a testator receives not the whole, 
as in the last aeotlon, but a part of the debt due to him. It is only the part that 
remains in specie over which the gift can operate That part, therefore, is not 
adeemed but goes to the specific legatee 

Cases Where a testator bequeathed a legacy to A of a debt due on a bond 
from the husband o! A who became bankrupt and the testator received certain 
dividends, Aefd. that the legacy was diminished to the extent of tbo dividends 
received by the testator, but the legatee was entitled to the balance (b) A bequest 
to A, of ' ail balances of profits due from the said firm of which 1 am a partner, 
has been held to be adeemed pro tanto by drawings made before his death and 
effect was given to the legacy only to the extent of the sum still remaining duo 
ftom the pattnorsbip concern (el 


156 (S, 143). If ft portion of rd entire fund or stock 
Ademption pro- specifically bequeathed, the receipt by’ the 
lanfo by testator's testator of a portion oE tliC fund or stock 
Sffund’oriwch' shall operate os an ademption only to tlio 
portion has been spe cxtcnt of tlio amount SO received ; and the 
cificaiiy bequeathed pcsidue of tbo funu or stock shall be appli- 
cable to the discharge of the specific legacy. 


Illuslt at ion 

A bequeaths to B one half of the sum of 10,000 rupees due to him from W. A In 
bis lifetime receives 6,000 rupees, part of tbe 10(H)0 rupees The 4 COO rupees which 
are due from W to A at tbe time of hit death belong to B under the specific 
bequest 

Tho section. The section applies to the wllle of Biodus, etc Tbe section 
states how the general rule of ademption ae laid down In 6 151 is to be applied 
In practice under a particular set of rircnmstasces Tbe distinction between this 


(a) Rt BtoeJwocJ (1911) I Ch 277 
(i) T virCuIre, 2 Bro C- C. 


ID’ 

(c) w4»'o 


HW. 43 L. J Ch 715 
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The section The section applies to the wills of Hindus, etc In order that the 
section may apply two conditions must bo complied with (i) there must be a 
condition, that IS, an agreement, to replace the stock, and (u) it must be replaced 
accordingly The stock must he replaced before the testator’s death, otherwise 
the thing bequeathed will have ceaacd to exist or rather will have changed its 
nature from a stock into a debt. 


166 (S 153.) Where stock specificalJj’ bequeathed is 
stock specifically sold, and an equal quantity ot the same stock 
teXed;\ndbtioSg‘ afterwards purchased and belongs to the 
ing to testator at hia testator at IiiS death, the legacy is not 
adeemed 


The section The section applies to the wills of Hindus etc The section is 
based on the decision in Avelyn v Ward (o) where Lord Hardwieke observed 
that if a testator disposed of stock specifically bequeathed but replaced it during 
hts lifetime there should be no ademption 

The reason IS that just as selling of stock is presumed to be evidence of a 
change in the testator s lateotioa similarly buying back or replacing the stock is 
evidence of the testators mtention that the testator should have it again (l>) lo 
Drinkwater v Falconer (c) it was held that a legacy was not adeemed if a 
testator replaced a sum upon the same fund again But replacing by something 
different however slight the difference will not prevent ademption (d) So where 
1000 railway shares specifically bequeathed to a legatee were sold by the 
testator who bought bit by bit a number of other shares or stock, held the legacy 
was adeemed ns there was nothiug to shew that the specific bequest having 
adeemed, the testator has replaced the indcntical thing (e) In Sidney v Sidney!/) 
a testator after reciting that the sum of X1440 was due from bis son released him 
from the payment of any Interest upto the time of bis (testator's) death The 
debt was repaid by the son but bo was indebted to the extent of X1291 to the 
testator at the time of his death held the release of interest was equivalent to a 
apccifio legacy of the interest due on the debt existing at the time of the will which 
was adeemed by the repayment of the loan Tb® release therefore did not extend to 
the new loan 

Revival of adeemed legacy A specific legacy odeemed by sale of the 
subject of the bequest is not revived by o codicil after such sale confirming the 
gifts by will (y) Though a codicil brings tbe will to the date of tbe codicil It 
docs not necessarily make the will operate aa If it bad been Originally made at the 
date of tbe codicil (ft) 


lO 

i 


I Vei im. 420 426 

Pat(tlJg< V ParlrUgf C«t leap 

T*lb 227 cited in ^ctlyn v WatJ 

1 Vc». ICO 420 

2 Vei »ea 623 
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Ig) AtacJonalJ v Inlne 6 Cb D 101 , 
hfonlagve v MenI f ( 15 Besr 
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cuAPTHu xm. 

OF THK PAYMENT OF LlADlMTlEq IK RESPECT OF THE SUOJECT OF 
A BEQUEST. 

167 (S.154.> (1) Whcreproperty specifically bcqncallicG 
Non-liibiiitr of siibjcct ftt tlio dofttli of tlio tcstntop to any 
oxpcutoftocionerate plcdgo, lion Or incuinbranco created by tlio 
•pccincicRatccv testator bimscU or by any person under Avboni 
Iio claims, then, unless a contrary intention appears by the 
will, the legatee, if he accepts tbo bequest, shall accept it 
subject to such pledge or tncninbranco, and shall (as between 
himself and the testator’s estate) bo liable to make good tbo 
amount of such pledge or incumbrance. 

(2) A contrary intention sliall not bo inferred from any 
direction wldcU the will may contain for the payment of the 
testator’s debts generally. 

HJrjjlaiiaiion . — A periodical payment in tbo nature of land- 
roveniio or in the nature of root is not such an incumbrance 
as is contemplated by tins section 

Jlliisfrntton^i 

(0 A beciucathi to D tie diamood ring Rivea him br C At A'a death the 
tiog la held In paira by D, to whom it has been pledged by A It is the duty of A'e 
executors, if the state of the testator’s assets will allots then), to allow B to redeem 
the riog. 

(it) A bequeaths to B a zemiodarl which ot A'e death is subject to a 
mortgage for 10.000 rupees; and the whole of the prlneipal sum, together 
with interest to the amount of 1,000 rupees, is due at A'e death. B, if he 
accepts the bequest, accepts It subject to hit charge, and is liable, as between 
himself and A'a estate, to pay the sum of 11,000 rupees thus due. 

1. The section The section applies to the wills of Hindus, etc. It is 
the general estate of the testator that Is, io tbo first instance, liable for the 
debts of the testator, but this section introduces au exception to that rule In 
case of specific legacies which are subject to encumbrances. 

2- H (story of the rule. Formerly la England if a specific legacy was subject 
at the death of the testator to any pledge, lien or encumbrance created by the 
testator himself or by any person uoder whom he claims the specific legatee 
was entitled to have the encumbrance redeemed by the executor out of the general 
assets of the testator (a), if the executor failed to perform that duty then be was 
to compensate the legatee to the amoont of the legacy (6) The same rule applied 


(e) Filzallliams v Kelly, 10 Htre 266 , 
/ithburnet v. Afaeguire, 2 Bio. C. C. 
51 


106, 113 

(i) Krxght V. DavU. 3 Mr & K. 358 
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to charges upon real property (o) Both rules, however, were subject to the 
intention of the testator to the contrary (6) 

Under the Real Estate Charges Act (17 & 18 Vict c 113) commonly known 
as the Locke King’s Act, and the Explaining Act of 1877 (40 & 41 Vjct c 34} 
the heirs or devisees of encumbered lands of any tenure were not entitled to have 
the encumbrances discharged out of any other estate of the testator or intestate (c), 
unless any contrary or other intention was signified Sub S (1) of this Act is 
based on these Statutes 


The law as regards personalty has also been changed by a recent statute (d) 
So that the position now in England is the same as in this country, that 
a legatee or devisee, whose gift has been pledged or charged by the testator, 
IS no longer entitled to compensation where the testator ‘has not by will deed 
or other document signified a contrary mtention ” 


3. Contrary intention Under Locke King's Act (17 &. 18 Vict c 113) 
the genera] estate or personalty was not liable for encumbrances when the testator 
or intestate “shall not by his will, or deed, or other document have signified any 
contrary or other mtention ’ Under this statute, a general direction to pay 
debts out of the personal estate or a particular fund was held Bufficient evidence 
of a contrary JotentioQ to take the case out of the operation of tbe statute (e) 
The Explaining Act of 1867 did away with this interpretation by requiring the 
contrary intention “to be signified by a charge or direction for payment of debts 
upon or out of residuary real and personal estate or residuary real estate’ The 
latter statute thus requires express or implied reference to the mortgage debts 
ID unmistakable language “A charge of debts on personalty or on realty does 
not now sufficiently indicate an Intention to exonerate the mortgage estate” {/) 
As has been said “mortgage debts should be borne by mortgaged assets” (p) 
This applies to all specific legacies Sub-section (2) is similar in effect to the 
Explaining Act Tbe contrary intention must be unequivocally expressed (ft) 


Where a testator directed to pay debts, eic, “except charges and mortgag® 
debts, if any, on property specifically devised, out of the residue, held, there was a 
clear evidence of contrary intention and mortgage debts, other than those on 
property specifically devised, were to come out of the residue (i), but a direction 
to pay a mortgage debt does not include an unpaid vendor’s hen (i) R i* 
necessary that the debt should be referred to as a mortgage debt but it must ho 
sufficiently described to identify it as being the particular debt which happens 
to be secured by mortgage (A.) The contrary intention must bo tincqulvocaily 
expressed (0 A direction to pay debts out of the estate is Ineffectual Contrary 
Intention la to bo signified by express words or by language employed clearly 


(«) 

Jjneesler v 

Afeyer 1 

Bo C C 1 

(/) 

454 

. Gooaoln v Lee, 

1 K 

A J 1 



377 


: V Futie i 

20 Bear 

3S0 



/Jrcaiter v 

Mejer 1 

Bro C C 1 

(8) 

454 





(A) 

(c) 

Re 

Barm Kerulrygtort 

(1902) 

1 Ch 

(0 

203 




1925, 


(*0 

Adr 

nmiittition cl 

II A<«, 

(J) 

15 

G'o V 

e 23 S 

35 


(A) 

' 

^Cellhh y. 

I'olllm, 2 

J All 

194 

{/) 


Re NevmQtch 9 Cl. D 
V Pace 7 Eq 25 . R* 

13 Ch D 355 W J099iq W 

Clllotl V Deanley. 16 Ch U 
Coodaln v Lee I K A J 
Re Ko/pj/. (19J6) I Cl. 531 w 

Tic 'OcJra/cIn (19251 I C(. 12 
/(c 2Ac«, 37 Ch D 072 
Coo3»ln V Lit. I I- A J 
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S 168] 

Indicating that the testator meant tho faeir or dovlsoe take the land free from 
the encumbrance and to throw the charge upon the real estate (a) A direction 
to the devisee to repa^ a loan with interest amounts to the creation of a chargo 
on tho devised property (b) A testator gave a house subject to an equitable 
mortgage to his widow and directed ail juat debts be paid aa soon as may be 
held this was not evidence of contrary intention and the widow took tho estate 
subject to the mortgage {c) 

4 Rateable Distribution of Debts In re Smtth (d) a testator after 
directing the payment of his debts devised a freehold estate to hia wife 
absolutely and requested the executors to sell and convert into money what 
ever freehold or other property he possessed The whole of the testator s 
real estate was subject to one mortgage held the mortgage debt must be 
borne rateably by all the properties comprised in the mortgage Where two 
estates subject to a mortgage are devised to two devisees the two estates 
bear the mortgage debts rateably (e) Where there js an indivisible gift of 
lands subject to distinct mortgages or charges te a gift of an aggregate mass 
the aggregate lands are liable for tho aggregate charges in exoneration of the 
testators personal estate (/) Where a testators personal estate Is Insufficient 
for the psyment of debts a specific legacy charged by the testator with the 
payment of a sum of money must bear the burden of the encumbrance any 
other specific legatee Is not bound to pay any part of the burden the reason 
being that the testator is presumed to have intended that each epeciSo legatee 
should take his property Therefore one specific legatee cannot call upon another 
to contribute [g) 

5 Explanation It has been added to make it clear that though a 
period cal payment of land revenue or m the nature of rent is a first charge 
upon tbe property devised yet it Is not such uo encumbrance as le contem 
plated by the section so the devisee is not liable to pay it but it is to be 
paid in the manner laid down lo S 169 (ii) 

168 (S 155). Wliero anything is 
tator 6 title to things to bo Qone to Complete the testator s title to 
tviq-iCathed ^ beat thiDi; \^oqwuW6, ilis to be douL at ttie 

cost of the testator 6 estate. 

Illustrattons 

(i) A having contracted in general terms for the purchase of a piece of 
land at a certain price bequeaths to B, and dies before be has paid the 
purchase money The purchase money must be made good out of A s assets 


(a) ll'oolstcnctafi v ll coUUrxroff 2D 
C F & J 347 /loss»n T Harilscn 
31 Be»v 207 but lee iN«»’nan v 
{{ihea 31 Oetr 33 
(t) Glrith r Anun'^omoil 14 I A 137 
15 C 66 

(e) Pfninice v FrtnJ I J & H 132. 
id) 33 Ch D 195 Socktiiu r 
17 Eq 153 Wi 


I (e) QlUra r Eyder, 7 Eq 371 . He 
^evnanh 9 Ch D 12 »e» 

Seekclllt V S-tjth, 17 Eq 153 
(A Re AemiBjfon tl932i t Cb 

203 

(f) Re Butler (1694) 3 Ch 250 
lA) See Barrj r Herd nr I jo & L. 
475 493 
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(it) A, having contractsd for tbo purcbasB of a piscB of Isnd for 8 cSTisio 
sum of money, one-half of which is to be paid down and the other half 
secured by mortgage of the land, bequeaths it to B, and dies before he has 
paid or secured any part of the purcba^e-moncy One-half of the purchase-noDey 
must be paid oat of A s assets 


The section The section applies to the wills of Hindus, etc Ths 
preceding section deals with charges created on a specific bequest by the 
testator bitnself or by a person through whom be claims This sectioo deals 
with liabilities arising out of the fact that the testators title to the bequest 
IS not completed at the time oi his death The legatee is entitled to be 
exonerated only to the extent necessary to perfect the testator’s title He 
cannot claim to have the lidbihttes removed m every case at the cost of tbs 
testators estate In order that the section may apply it has to be ascertained 
whether the testator's title to the thing bequeathed js complete or not (a) 
Therefore, where it has been agreed that the purchase money or a part ef 
it will be left unpaid at the time of the completion of sale, it wil) net be 
payable by the ozecutor. provided the title has passed to the testator 
Illust. (ii) makes that quite clear That illustration has refereuee to the class 
of oases where the title passes though the purebase money or a part of tt 
remains unpaid (b . 

The rule* The principle underlying the section is that the obligation of 
completing the testator's interest in the subject-matter of the bequest falls on the 
testator s general estate (e) 

The rule applies to the case of a recission of a contract for purchase 
by the testator of property which has been specifically devis**!! Therefore, if 
on account of delay of the executor in completing the purchase, the contract 
be rescinded, the devisee is entitled to have the money laid out motherlands 
which die to be settled in the same manner as the land contracted for was 
settled by the testator On an insufficiency of assets the devisee wiU he 
entitled to ths assets so far ae they go Where the legatee has paid out of 
his own pocket, he can claim the amount from the executor but not 
where the contract has been pat an end to by consent of parties (c) The 
rule also applies to cases of gifts of shares where the testator has not paid 
tbo calls necessary to complete his title, the debt due in respect of those 
shares Is due not from the legatee but from the testator and, therefore, must 
bo discharged out of the testators assets (/) As regards calls after acquisition 

of title, see S 170 


(a) Ai lo eompleliOQ of Itile lee T P 
Acl S 5-f 

til Ai/al r C/lampa^/afa 29 C L J 
250 Gest/io Y RohM, 13 C \\ 
N 692 (c»ie under T P A ) 

(<) EtcUt Y mu 1698 A C 360. 
'v 373 , /imtlrong y Bumel, 20 Bear 
\ 424. Rt Ifoghn (1913) 2 Cli 491 


Broome v Afone^, 10 
lee Lysagfit y 

499 521 W 1108 12 Ed 
Be CockcroJ! 24 p D 94 
Mom V Bate, 3 Sm & C. 4M . 
.ee Day v Day » Di Sm 261 
W 1100 iq 12 Ed 
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169. (S. 156). Where there is a bequest of any 
Exoneration of interest in immoveable property in respect 
legatee's immoreable of which payment in tlio nature of land- 
rand^’revcnu?ot'^rin^ revcnuo Or in tlio nature of rent 1ms to be 
payable periodically, made periodically, the estate of the testator 
shall (as between such estate and the legatee) make good such 
payments or a proportion of tlicm, as the case may bo, up to 
the day of his death. 


Jllu&tratton 

A bequeath! to B a houic, m re«poct of which 365 rupees aro payable annually 
by way of rent. A pays bis rent at the usual time, and dies 25 days after, A's 
estate will make good 25 rupees In respect of the rent. 

Thesoctlort. The section applies to the wills oi Hindus, etc. Thl^ section 
seeks to apportion liabilities Incident to thing bequeathed which aro of a recurring 
nature between the testator's estate and the legatee It does not Interfere 
with the right of the superior landlord to proceed agamst the legatee or the 
testator’s estate for the recovery of arrears of rent. Where a testator held 
a property as the assignee of a building lease and bequeathed It to a person 
for life and the lease contained several covenants on the part of the lessee 
Inclnding covenants to keep the premises in repair and iosured against fire, it was 
held that the tenant for life took the property with the burden and was liable to 
pay the bead tent and taxes out of bis own money during bis occupancy but was not 
liable for repairs necessary at the commeoeemeot of hts interest or in respect of 
breaches of covenant which had aneen before the testators death, fie was not 
bound to keep the property Insured (a) 

The rule. It has been thus stated, “the specific legatee must bear the ordi- 
nary outgoings looldent to the property, such as fines and ground rent accrued 
since the death and the ordinary outgoings and the cootiuulQg obligations under 
the lease” (fi). Liabilities accrued due prior to tbe testator's death are 'debts of 
the testator’s estate, and should therefore be paid by the executors aud paid for out 
of corpus” (c) 

170 (S. 157.) In tbe absence of any direction in the 

„ . , wilJ, where there is a specific bequest of stock 

specific legattee’a m a joint stock company, if any call or other 
stock In joint stock payment IS due from tbe testator at the time 
company. death ID respcct of the stock, such call 

or payment shall, as between the testator’s estate and the 
legatee, be borne by the estate ; but, if any call or other pay- 
ment becomes due in respect of such stock after tbe testator’s 


(o) Re (1899) I Ch 821. 

(6) T. IW Fileadllami r. Kelly, 10 
Hare 266 ; Re Redding (1697) I 
Ch. 876 . fie Toier. 51 L I Ch 721. 
(e) J. 1177, 7 Ed fie Betty, (1699)1 


Ch 821 ; fie Oaen. (1912) I Ch 
519 (case oi leatehold lublet at a 
lots, the rent accrued due prior lo 
ietlator’t death wat payable out of 
the teilator’f estate ) 
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(u) A baring contraoted for tbe ptircbasa of a piece of Jand for a certa d 
sum of money one half of which is to be paid down and the other half 
secured by mortgage of the land, bequeaths It to B and dies before he has 
paid or secured any part of the purchase mone/ One ba]fof tbe parcbass Bioosy 
must be paid out of A s aesots 


The section The section applies to the wills of Hindus etc The 
preceding section deals with charges created on a specific bequest by tbs 
testator himself or by a person through whom be claims This section deals 
with liabilities arising out of the fact that the testators title to the bequest 
13 not completed at the time oi his death The legatee is entitled to be 
exonerated only to the extent uecessary to perfect the testators title He 
cannot claim to bare the liabilities removed in every case at the cost of tho 
testators estate In order that the aoction may apply jt has to be ascertained 
whether the testators title to the thing bequeathed is complete or not (a) 
Therefore where it has been agreed that the purchase money or a part of 
it will be left unpaid at the time of the completion of sale it will not be 
payable by the executor provided the title has passed to the testator 
Illust (tt) makes that quite clear That illustration has reference to the class 
of oases where tho title passes though the purchase money or a part of it 
remams unpaid (h 


The rule The principle underlying the section is that the obligation of 
completing the testators interest In the Subject matter of the bequest falls on the 
testator s general estate (c) 


The rule applies to the case of a recission of a contract for purchase 
by the testator of property which has been specifically devised Therelote i 
on account of delay of the executor id completing the purchase the cootract 
be rescinded the devisee is entitled to have the money laid out in other lands 
which are to be settled m the same manner as the land contracted for was 
settled by tho testator On an lusuffic ency of assets the devisee will be 
entitled to the assets so far as they go Where the legatee has paid out o 
his own pocket he can claim the amount from the executor (d) but not 
where the contract has been put an end to by consent of parties (e) The 
rule also applies to cases of g fts of shares whero tho testator has not P*' 
the calls necessary to complete his title the debt due m respect of those 
ahares Is due not from the legatee but from the testator and therefore must 
bo discharged out of the testators assets {/) As regards calls after acquisition 


of title see S 170 


(o) A* tv comphlion of I lie i«c T P 
Act S 54 

(Jl A/lal V Champal(lata 29 C L J 
250 Coitho V nohM 13 C \V 
N 692 (csie unjei T P A ) 

(c) Etelts » mu 1698 A C 360 
X 373 , /trrnitrong v Burnet 20 De»r 
j 424 Be Hughct (1913) 2 Cfi 491 
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Ss. 169.170] 


169. (S. 156), 'W'bere there is a bequest of any 

Eroncration of interest in immoveable property in respect 
legatee’s Immoveable of whicli payment ID tlie natuie of land- 
fand'Vevenue^or^rent revenue Or In the nature of rent has to bo 
payable periodically made periodically, the estate of the testator 
shall (as between such estate and the legatee) make good such 
payments or a proportion of them, as the case may bo, up to 
the day of bis death. 


Illnslralton 

A bequeaths to B a bouse, m respect of which 365 rupees are payable annually 
by way of rent. A pays his rent at the usual time, and dies 25 days after A's 
estate will make good 25 rupees In respect of the rent 

The section. The section applies to the wills of Hindus, etc This section 
seeks to apportion liabilities incident to thing bequeathed which arc of a recurring 
nature between the testator's estate and the legatee It does not Interfere 
with the right of the superior landlord to proceed against the legatee or the 
testator's estate for tbe recovery of arrears of rent Where a testator held 
a property as tbe assignee of a building lease and bequeathed it to a person 
for life and the lease contained several covenants on tbe part of the lessee 
including covenants to keep tbe premises in repair and insured against Are, it was 
held that (be tenant for life took tbe property with tbe burden and was liable to 
pay the head rent and taxes out of bis own money during bis oceupaney but was not 
liable for repairs necessary at the commencement of bis interest or in respect of 
breaches of covenant which bad arisen before tbe testator e death lie was not 
bound to keep the property Insured (o) 

The rule It bat been tbua stated, 'the specific legatee must bear the ordU 
nary outgoings incident to tbe property, such as fines and ground rent accrued 
since the death and the ordinary outgoinge and tbe continuing obligations under 
tbe lease" (t). Liabilities accrued due prior to tbe testator a death are ‘debts of 
the testator’s estate, and should therefore be paid by the executors and paid for out 
of corpus** (c) 

170 (S. 157.) In tlio absence of any dirccliou in tin* 

. tt ill, nliere Ihcrt* is a specific bcntit**! of block 
specific legattee’s IH a joint Stock compniiv, if any c ill or ollitr 
stock In joint stock p ij mtnt Is (lue from tliL* leslator at the tinK. 
comrany (Icith Jti rc'^poct of the slock, siJch cnll 

or pi} ment sbnll, n«; btlweeii the tc^tator’e i‘-tity acd tlie 
legatee, be borne by the e-tate ; but, if ant cill or other pat • 
inent becomob due in nspect of ‘‘iicli ‘^tock after tin* testator'*' 


(•' /te Oif’e (15W) I Cb P’l. 
if' T Ib3 /i.a'ufw t Aff, It) 
H.ie 266. tit fitJJrt ntv;» I 

CK Cb.UtTcttf 51 I- J Cb.72! 
Ui J 1177. 7 Ed Rt tlt9» I 


Cb f2l . Rt <1912) i Cl. 

519 (CS.C <t i.i.c‘ U •.‘-.1 s» s 

e^e rrtl ^ctrae~i p. M l> 

InUtat 1 drs k w«> «{ 
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death, the same shall, as between the testator’s estate and the 
legatee, be borne by the legatee, if he accepts the bequest 
Ulusti ations. 

(0 A. bequeaths to B his shates in a certain railway At A's death there was due 
from him the sum of 100 rupees m respect of each share, being the amount of a call 
which had been duly made, and the sum of five rupees in respect ol each share, 
being the amount of interest which had accrued due in respect of the call These 
payments must be borne by A s estate 

(it) A has agreed to take 50 shares m an intended joint stock ccrapany, and 
has contracted to pay up 100 rupees in respect of each share, which sum must be 
paid before his title to the shares can be completed A bequeaths these shares to 
B The estate of A must make good the payments which were necessary to complete 
A’s title 


(tn) A bequeaths to B bis shares in a certain railway B accepts the legacy 
After A s death a call is made .n respect of the shares B must pay the call 

A bequeaths to B his shares to a joint stock company B accepts the 
bequest Afterwards the affairs of the company are wound up and each shareholder 
IS called upon for contribution The amount of tho contribution must be borne br 
the legatee 

[v) A IS the owner of ten sh ires in a railway company At a meeting held dur 
iDg his lifetime a call is made of 6fty rupees per share payable by three instalments 
A bequeaths his shares 6, and dies between the day fixed for the payment of the 
first and the day fixed for the payment of the second instalment, and without having 
paid tho first instalment A's estate must pay the first instalment, and B, if be 
accepts the legacy, must pay the remaining instalments 

The section Tho section applies to the wills of Hindus etc The section 
limits the liability of the testator’s estate to calls actually made before his death 
Calls made subsequent to that date will bo borne by the legatee The principle is 
thus the same as that laid down m 8 169 The whole extent of unpaid calls is not 
treated as a liability of the testators estate so as to be payable out of it The 
apportionment however IS made only as between the executor and the legatee It 
does not affect the rights of the Company concerned to proceed against the 
executor In fact the Company cannot proceed against tho legatee until certain 
steps have been taken m order to complete the gift The section in no way affects 
the rule laid down in S 168 Where the interest of tho testator in the subject matter 
which he professes to bequeath is complete or where it is so treated and considered 
by him, the future caUs fall on the legatees and not on the general personal estate 
But where further payments are required to make perfect the interest which the 
testator professes specifically to bequeath then tho general personal estate is 
liable (a) The rule docs not apply to tbo case of a legacy of shares to a person 
for life with a gift over, on tho ground that tho manifest intention of the testator 
was that there should bo no separate dealing with those shares till after the death 
of the tenant for life, and therefore all calls made dunig tho lifetime of the tenant 

for life must be paid out of tho Icslitor • general estate (t) _ 


(a) 

} 


Daj V Day 1 Dr & Sm 261 
On ill* Mr Theobald lemstki cujl I 
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Calls due. Calls arc oot considered to be really made until call letters 
are sent to the shareholders A call is not due by the more issue of notices 
authorising calls (a). 

If he accept. A legatee Is liable under this section if ho accept the bequest. 
Where he renounces a legacy the testator's estate is liable {b). A legatee, if 
he accept, is entitled to the dividends, if an>, from the testator’s death (c). 


CHAPTER XVIII. 

OF BEQUESTS OF THINGS DESCRIBED IN GENERAL TERMS. 

171. ( S. 158. ) If there is a bequest, of something 
Ot tWoB described in general terms, tbo executor 
described m general must purchase lor the legatee what may 
reasonably be considered to answer the 

description. 

Illustrations. 

(t) A bequeaths to B a pair of carriage-borses or a diamond ring. The 
executor must provide the legatee with such articles if the state of the assets 
will allow it 

(ii) A bequeaths to B “my pair of oarnage-horses”. A bad no carnage-horses 
at the time of bis death The legacy fails 

The section. The section applies to tbo wilts of Hindus, etc A general 
legacy is distinguished from a speciSc legacy by tbe fact that It is not a gift of 
a specified part of the testator's properly, and from a demonstrative legacy by 
the fact that payment Is not directed to be made out of any specified part of 
property. 

'This scotion lays down that the executors arc bound to purchase for the 
legatee what may answer to the dcsoription of the legacy if tbe estate of the 
testator's assets Will allow It. Tbe mere fact that the particular thing bequeathed 
happens to exist at the time of the testator’s death does not make the legacy 
specific. As has been said before that depends on the intention of tbe testator 
and the language of the will (d). It has also been stated before that In case of 
a legacy of shares if owing to alteration jn the constitution of a company it Is 
Impossible to determine tbe value of the shares, the legacy will fall (e). 


(o) Addaim T Feriek, 26 Best 3B4 ; 

Blour,lt.H'Pk>n3.7S>m 43. J 1933 
(6) Afo^tU » Ba/ej. 3 Sm & G.46S 

(c) IVrlghl T. IVatren, 4 O G. & Sm 
367. 

(d) IVilton r BnvrsmUh, 9 Ve» 


160; He mileoek$, (1921) 2 Ch 
327 ; but »<e Page » Young 19 
Eq SOI (fpeeiEc). J. 1033 7 Ed 
(r) Ataeifonelj t Ircine, 6 Ch D 101 • 
Re C/ay. 36 Ch. D 205. T. 159 
8 Ed. 
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In illst (III the legacy is speoiBo and as the thing does not eiisl at the time 
of the tesiator’s death the legacy is adeemed 

It may be noted that legacies are payable primarily out of the residue and 
if that be exhausted out of the general estate of the testator (a) 


CHAPTER XIX. 

OF BEQOESrs OF TSE INTEKEST OB BKODUCE OF A FUND. 

172. ( S. 1S9 ) Where the interest or produce of a 

Bequest of In- bequeathed to any person, and the 

tercst or produce of will affords no Indication of an intention that 
tho enjoyment of the bequest should be of 
limited duiation, tho principal, as well as the interest, shall 
belong to the legatee. 

Illustrations, 

(i) A bequeaths to 6 the lotcrest of his $ per cent promissory Qotea of the 
Government of India There is no other clause in the will affecting those 
securities 5 is entitled to A s 5 per cent promissory notes of the Government 
of India. 

(it) A bequeaths the interest of bis per cent promissory notes of the 
Government of India to B for his life, and after his death to C B is entitled to 
the interest of the notes during bis life, and C is entitled to the notes upon B's 
death 

(tu) A bequeaths to B the rents of bis lands at X B is entitled to the lands 

7. The section. The section applies to the wills of Hindus, elc ‘ Tho 
section though it speaks only of the interest or produce of a fund, applies also 
to Immovable property (h) sod is based oo the well known rule that a gift of a 
produce of fund Is a gift of that produce in perpetuity and is consequently a gift 
of the fund itself, unless there be somothiag on the face of tho will to show that 
such was not the intention of tho testator' The Court has therefore to examine 
tho clauses of the will in order to see whether they give any indication of such 
contrary intention (c) 

2. Tho rule. This section Isjs down tho well known rule of law that an 
unlimited or unqualified gift of the income Is a gift of the corpus as well 

{a\ fic Oieij 20 Ch D 676 I te) AfanJal(M r Arvnhala 3 C L J 

) ncmanginl v t\ohln, 6 C 783 I 515 
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IfthepToducoofstocl.be given without JlmUallou, it carries the principal 
If the rents and profits df an estate be glrcn without limitation, it passes an 
absolute estate An unlimited gift of Boaunl produce is a gift of tbo tbiog 
itself (oj. A gift of the Income of land uorcslrioted Is simply a gift of the fee 
simple (absolute Interest) of the land. Income means rent and profits (6) 


Interttlon to bo tho guldo The section also declares that a gift of the 
Income will amount to a gift of tho corpus only m tho absence of an Irtcntion 
that the enjoyment of the bequest IS to bo for a limited duration only, eg, for life 
or till remarriage In case of a bequest for such a limited period tbo legatee is not 
entitled to the corpus, the application of the section, therefore, depends on the 
construction of tho wilt Thus, where a testator left the residue of bis estate upon 
trust to pay tho diTldonds of £1500 atocL to A for life and at her death directed 
the same to bo equally divided among his wife and nicco and the survivor of them 
the Court observed, ‘ an unqualified gift of tho income of a fund vests an absolute, 
and not merely a life interest, in the fund but It is aiwayr a question of construction 
of a will to discover whether the testator a intention was to give more than a life 
interest'* The rule, however, * is not a very strong rule In all such cases the 
Court is obliged to find out the meaniog of the testator from the words which bo 
baa used" It was held that the survivor was entitled to a life interest only in 
the annuity (c) Where a testator gave **tbe annual Interest only of all the 
residue ofay property' lu equal shares among the cbildreu of A and m case of 
death of any child bis share was to devolve on the survivors successively until 
tbo whole amount of the residue came into the bands of tbo grandchildren and 
grcat'grandehildreo of A, the court, on construction of tbo will, held tbo testators 
meaning (as controlled by tbo use of the word 'only ) to bo to give tho iucome 
only to the children and a gift by implication to tbo children of those children, 
which latter carried to them absolute interests (d) In Shoo} moy v i/bnoAom (e) 
it was held that the gift of the income could not be construed as a gift of the corpus 
ID conformity with the general lutcotlon to be gathered from tho whole will, because 
the testator plainly intended that there should bo no gift of tho corpus, which was 
to remain In tact and inalienable and not liable to partition and therefore this 
section had uo application In ATarsandos v Ladkaiahu [f ) the legatee was 
held entitled to a life interest m the subject matter of tho bequest. A gift of 
half of the net rental Income from some property has been held to be a gift of the 
specific property itself (p) 


The rule laid down in the section thus only applies where the will affords no 
indication of an intention that the enjoyment of tho bequest shall be of a limited 


(a) Sinkh T li'alklm 1 Madd 253. 
256 , Ravllngi v Jennlngf, 13 V« 
39 

(ft) Mannox v Greener 14 Eq 456 
462 

(c) Blann v Bell, 5 D G & Sm 658, 
lee Jennings v Bally, 17 Bear 118, 
Page T Young, 19 Eq 501 Page 
V Leaplngoelt, 18 Vei. 463 


(d) lYealherell v. iVeothetell, 4 Giff 
51 , lee JJnandrao v AJm Cenl 
20 B 450. 464 

(e) 7 C 269 279, on app 12 I A 
101 109 lie 684 692 

(/) 12 B 185 , 193 lee Re Sanderson’s 
Trusts 3 K & J 497 
(*) Fernandes r Coelko 84 I C 1029 


52 
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duration (a) The section does not however require that the contrary intention of 
the testator should be indicated by express words It is sufBcient if the contrary 
intention appear sufficiently from the language of the will read as a whole [b) 

3 Extent of operation of the rule The rule will apply though the 
testator directs the interest or produce to pass through the hands of a manager or 
trustee (c) The rule applies to powers of appointment, so thit a power authorising 
the disposal of income carries the power to dispose of the capital (d) It has been 
applied to a gift subject to a condition Thus where there was a gift of £3 
monthly so long as a woman remained unmarried or until a sum of £200 becomes 
exhausted on her dying unmairied her executrix was held entitled to the 
unspent balance of £200 (e) The principle has been applied to cases other than those 
of legacies (/) Where the gift is not of the interest or produce of a fund but of an 
annual sum oven though it he of the exact amount of income or produce this rule 
has no application (p), nor to gifts of proSts of partnership unless it be a gift of a 
sbaro of the nett profits m a limited company when it will be a gift of the corpus 
of the shares (A) 

4 Cases A gift of £200 per year being part of the monies I now have in 
Bank security entirely for her use and disposal was held to be a gift of the absolute 
interest in so much stool as would produce £200 a year (t) An indefinite gift of the 
dividends through trustees gives absolute property in stock (j ) A gift m equal 
shares of the benefit interest and profit of a certain fund was bold to bo a gift of 
the corpus (/() A bequest of the interest of personal estate in remainder passes the 
absolute interest to the remamdermao subject to the life interest of the prior 
legatee (1) In ffemangtm v Nobin (m) the Court ob^eived We think in giving to 
these heirs a specific sbaro of the rents and profits be must be held according to the 
principle laid down m Ifannox v Greener (n) to have give i to each of those persons a 
share in the estate corresponding with the share of the profits which Is spec ficaliy 
inserted in the will Where a testatrix left lands to her sons for the support of the 
dally worship of an idol and directed that in tbo event of there being a surplus it 
should be applied to the support of the family held the bequest of the surplus 
amounted to a gift of a share in the property (o) 


(a) 


(M 

(c) 


(») 

(/) 

) 


‘DamodarJat v "Dayahhal 21 B 
1 15 on app 25 I A 126 22 
B 833 , 5ltj Rau V Fll/a 21 M 

425 (absence of power of al eoalion 
impl ed a I miled lateteit), yulluhhJos 

V Tbveker MB 360 AJm Gcnl 
y S^Conej 15 M 448 Adamson 

V Aimllage 19 Vej 416 
t'liladdnath v Sato]natft 62 I C 
68J . Page r Young 19 Cq 501 
Gesvamt v btaJhou.Jas 17 D 690 
616 jihhl V Rehall 14 C L J 
618 Adarrson y Atmllage l9Ves 
416 

He L UtrmMet (18941 I Ch 075 
Re tlovard (1901) I Ch 412 
fol BO Rfihfon y Co^i 5 Mf A 
Cl M5 bui «« (1910) 1 Cl 69S 
ReJIndre-s Tns! (1905) 2 Ch 49 
Going y Iterlon |r 4 C. L 144 
bsit »« Hemenginl y AciM 8 C. 7C0 


(A) 


Re Laves lYlllevronge (1915) 1 Cl 
408 Humphrey v Hump} tey I S m 
N S 536 

Rata! ngs v Jennings 13 Ve# 39 
Page V Leaplngaetl 18 V<s 463 
^e Souza y Vaz 12 0 137 M7 
Soulhous y Bate 16 Beav 13- 
Ado Gen! V Money 15 M 448 
467 

Clough V lYynne 2 Madd 188 
8 C 788 601 add m 12 f A 
103 n C 634 
14 Eq 456 tee illuti ( i ) 
^shufosh V 'Dooiga 6 I A i * 
5C 439 ia /ogesvary Ram ChunJ 
23 1 A 37 23 C 670 a s liof 
a fculh thee of lie le l»lo« * »• **«'■ 
la Kh dausbler and hei tn" lor youi 
miinlenaace w iS puw^r el §1 foil on 
wit I eld lo cor.l lute •b*'’'** • 
e ll lo ihem 
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CHAPTrR XX 


OF BEQUESTS OP ANNUITIES 

173 (S. 160). AVhere an annuity is cieated by will, the 
Annuity created logateo IS entitled to 1 PceivQ it for his life only, 
by win payable for nnlessi contrary intcntion appeaisby the will, 
tr^n^^'intent on notiMthstandingtliat the anniiityjs directed to 
pears by will jjo paidoiit of the property generally, or that a 

sum of money is bequeathed to be invested in the purchase of it 


Uliisti attons 

(«} A bequeaths to B 500 r ipcca a year B is entitl'd during his life to receive 
the annual sum of 500 rupees 

(ii) A bequeaths to B the sum of 500 rupees monthly B is entitled during his 
life to receive the fum of of SOO rupees every month 

(tiO A bequeaths an annuity of 500 rupees to B for ) fe and on Bs death to 0 
B is entiled to an annuity of SOO rupees during his life C if be survives B is 
entitled to an annuity of SOO rupees from B a death until his own death 

1 The Soction The section applies to the wills of Hindus etc An annuity 
has b'en defined as a period cal payment of money cither bequeathed as a gift or 
secured by the personal covenant or bond of the payer (a) 

2 Annuities and legacies Arqu ties are legae cs unless the context of 
the will shows that such vas not the in cotioo of the testator fl') 

3 Kinds of annuities Annuities may be of three kinds namely (0 for a 
term e p bv way of remuneration to so executor or trustee for bis trouble Such an 
annuity ceases with the active trusts or the ccssat on of dut ca (c) An annuity may 
aqa n be ^.ranted to a person fora fixed period for maintenance Such an anauitY 
lasts for the whole of the p r od and is not termiontcd by the attainment of majority 
by or even by the death of the anou taut (<f) «g to a parent during the minority of 
a child of h s which will go the represeotatives of the parent on his death during 
minority of the child (e) and on the ch Id a death the parent will continue to get it 
till the child would have atta ned majority if al vc provided the annuity was for the 
parents benefit bjt not if the gift was for the benefit of the child fp) or (ii') for 
life or (ill) perpetual. These last two Linds ofannuities are dealt with In this section 
and in the next 


(a) W hartea Law Lex (oo 
(t) SchdUfitU V Htdftm 2 Dt £e Sn 
173 CajUn T Regtn 2^ 284 
S 174 B lee J 1099 HOI 
7 Ed 

It) ScholefeU T Red/trrt 2 Dr & Sia 
173 Baier v J'Caffn fi S m 
2o IfiJl r Chr-if an 17 Eq 54A 
J 1105 ^ 


ft/) Lt»et V Leten I6 S m 266, 
jiUtcood V Alfotd 2 Eq 479 
Re Ord 12 Ch D 22. 

(e) Aaxfon v £edle 19 Bear 321 
(/) Cca/« T f'ltedha/f’ 2 Vera 65 
Lcmat r Hobrepden 3 P W 176 
»ee CtulU T Ecte 7 Bear 296 
T ‘69 6 Ed 
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4 For life only I‘ is a well Botlled rule of law that a g.fl „f an annmly 
wilhout more 13 a gift for life only (a) and does not amount to a gift of the corpus 

and so docs not entitle the annuitant to the value of the annuity (i) In other cases’ 

the will has to beeonstrned m order to determine whether the annuity is for life or 


5 Contrary Intention A simple bequest of an annuity implies no more 
than a gift for life unless there is somethiag m the wiJl {o enlarge the gift The 
presumption, therefore, is in favour of an annuity for life in the absence of any indica 
t ion by the testator to the contrary (dj Thescctioa does not require the contrary 
intention to he indicated by express words it is sufficient If the contrary intention 
appears sufficiently from the language of the will (c) Where such contrary 
intention appears the principle enunciated in this section cannot apply {/) 

6* Notwlthstancffng that, etc> If the bequest consist simply of an aunulty 
then, even if it be directed to be paid out of property generally or out of the interest 
of a fund bequeathed, it will nevertheless b© a gift for life {g) Something more is 
necessary to enlarge the gift beyond such directions (b), (see next section) 

Accordingly It has been held that an annuity will be for life only even (t) if it be 
charged upon property, or (uj if it exhaust the whole of the rents and profits of 
property (t), or (>u) if it be charged upon a fund or if it be given out of the income of 
^ fund, or if a fund be given upon trust to pay the annuity (;}. or (tr) if a certain sum 
be invested to produce a certain income (f ) or annuity (f), or (t>) if it be m such forms 
as to A or bis deacondants (m), or to \ for his life and >ben to bis children, or to A, B 
and 0 and the survivors of them (n) An annuity to several persons is an annuity for 
the life of the survivor (o), if without survivorship then a eeparate annuity to 
each, which ceases on the death of each annuitant (p) , or if it be in these terms 
cp ,BD annuity of £100 ‘ to be secured A (q) or for msiateDaDoe and education (r) 


(a) BUvlK V Roberts 10 L J Ch 
342 , fVe^ofj V ffao^es (0 Hsie 
342 . Taber. 51 L J Ch 721 . 
Copal V Ramnalh, 5 Bom L R 
729 , Agnera v Mallhevs, 1 Mad 
H C K 17 

(fc) IVrIghI V CaltenJer, 2D M & C 
652 , Miner v Baldwin I Sm & 
C 522 

(e) NilaJrlnalh v Sarojnalh 62 I C 
691 

(c/) Pafler y Baker 13 Bear 273, 
///;/ r Ralleg 2 J & H 634 
\V 770 

(e) Nlladrlnalh y 5oro/na/A 62 I C 
69» 

(/) T Sarola 56 I C. 803 

(f) S«e Copal Y Ramnalh ft Bom 
L R 729 

(A) Piinchfs y KaliJax, 24 C W N 
59'’, 595 , ife Qopal y Ramriath 
5 Ban L R 729 

111 SalUcan t (^alhralth le R 4 E<i 
592 . D phi y fiarinoll 19 Ch. 
D 294 

II l/wn T MaJJlfon 2 Y. fc C 


C C 372 , Re Morgan (1893) 
3 Ch ^^2 

(k) Groves Trusts I Giff 74 

U) Re Taber 51 L J Ch 721 

(m) He Aforgan (fS93j 3 Ch 222 

(n) BlealtI v Roberts 10 Sim 491 , 

SaUtoan y Cilbrallh Ir R 4 £q 

582 Sllefil V IfarInoK 19 Ch 
D 294 J 1102 7 Ed 

(o) tVilson y AtadJison 2 Y & C C 

372 

(p) Re Evans 77 L J Ch 583 

\q) Re Lord Stralhenden and Campbell, 
1893 W N 90 , Leaes y Lewes 
16 Sim 266 

(f) He Booth (1694) 2 Ch 292 , 
lytlllamj y Papraorth 1900 A C 
563 , He Yates (1901) 2 Ch 439 
(wl ete aa aanuily given to toe widow 
lor the cnaialenanee and educal on of 
the iMlftlor’i inliDt (liujhirr did ool 
ceaic on the widow’, death duiing 
Ihe idiocy of Ihe daegtiji hu! we 
Co'dntr y Barber 19 J“i 509) 

J 1103 
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or j>ur autre t'lc, when It is a gift to the aonuitaut and his personal representatives 
during the term or the life of the eeatui gut vie (a) But an annuity granted to 
a person, bis sons, grardsons and so on is a perpetual annuity (6). 


7. Distinction between Ss. 173, 174 and 172. The distinction between 
the two kinds of annuities, for life and perpetual, and the produce of a fund as 
mentioned in the last section has been thus set forth — ’‘As a general rule there 
can be no doubt that the gift of an annuity to A is a gift of the annuity during 
the life of A and nothing more. It is eQually free from doubt that where the 
testator Indicates the existence of the annuity without limit after the death of 
the person named, and therefore implies that it is to exist beyond the life of the 
annuitant, there the annuity is presumed to be n perpetual annuity (c). It is 
equally without doubt that there are cases in which the Court has come to the 
coQclJsion that the gift la not really that of an annuity, but the gift to a person 
of the income arising from a particular fund without limit, and there the Court 
holds that the unlimited gift of the Ineomo IS a gift of the corpus from which the 
income arises (d) 


“Where there le In terms a gift of the interest or dividends or produce of the 
estate and that gift Is indefinite in point of time, such a bequest will generally 
carry the corpus absolutely , but when, on the other band, the gift is In its terms 
simply a gift of so much a year, Its effect Is to give an annuity for life" (e) “The 
gift of the produce of a fund, whether particular or residuary, without limit as 
to time, Is a gift of the fund Itself, (but) where a testator epeoka of an annuity 
which he gives to a person for life, as if it were m existence after the death of 
such person, irrespective of any words added for the purpose of continuing Its 
extstence for the benefit of any other person, there the annuity given indefinitely 
to such other person Is a perpetual annuity’ (/) 


8 Illustration (111). It illustrates the rule now well settled that If a 
gift be to A for life with remainder to B, the gift to D is not of a perpetual annuity, 
simply because the limitation is expressed In the one case but not in the other (g). 


9. Jurisdiction. A suit to recover arrears of annuity payable out of the 
interest of G P. notes has been held to be cognisable by the Small Canses 
Court (^) 


(a) ‘He OtJ. 9 Ch D 667, 12 Cb 
D 22 fold la He Cannon (1916) 
\V N 344 

(t) Soika Kanfa t /CaHman, 69 I C. 
750 

(c) S«e Hedge* r 3 D C. & 

I 129, Mamertfiy Camphell,3 0 
O A I 232 

(<f) BUght T IhtlnoU 19,Ch D 294 . 
ciied in Paneha v Kahdat, 24 C. 
N 592, 


(e) AtneV r Malheoi 1 Mad H C 
R 17 

(/) Yatei V AtadJan, 3 Mac & C 
532, ciplaiQiBg Stoi;ej r Henn, 
12 Q & F. 161 X tee Paneha v 
Kallda*. 24 C \v N 592 
(y) Bllghl T Hartnell 19 Ch D.294. 
folies Ltn V Randall, 2 D F. & 

L 363 

ullai t Cooeerhal, 32 B 575, 
10 Boa L, R, 758 
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la difficult to see how any distmotlon can fairly be drawn between a gift of a 
definite sum to purchase an annuity and a gift of so much money as is requisite 
to purchase a definite annuity. Id certem est quod certum reddi potest ' ’ 

4. Cases. Where property was given with a direction to produce two 
annuities which were to last longer than the lives of those who were to enjoy them. 
held, the annuities were perpetual and the gifts were of so much property as should 
produce the income and the codicils not being clear, did not alter the nature of 
the annuities (o) In Hill v Ratte^Q)), there was a bequest of £500 a year to 
B preceded by a bequest of all the testators property to A from which the Court 
inferred that the excepted bequest must be of the same nature as the other, 
although there wore BO actual words indicating segregation and appropriation of 
property, and B was held entitled to ao much property as would produce £500 a year 
Where there was a bequest of an annuity to A and B and to the survivor for life 
and if A should have any children tbeo to be equally divided between them, held, 
that the children of A took absolute interests fc) In Hichs v Ross (d) an annuity 
to the wife was held to be for life but that to the children to entitle them to the 
corpus 

5 Option The annuitant may elect either to take the sum (c) or to have 
It laid out ID an aoQUily (/) In the latter case a Government annuity should be 
purchased or the capital value should be calculated by reference to the Govern* 
ment tables and not the price by which an annuity could be purchased from an 
insurance company (.g) 

175 (S. 162) Where an annuity is bequeathed, but 
Abatomont of tlio assets ot the testator are not sufhoiont 
aBnuitr. to pay all the legacies giren by the vnll, 

the annuity shall abate in the same proportion as the otiiti 
pecuniary legacies giren by the will. 

I. The section The section applies to the wllla of Hindus, etc Prima fade 
all legacies stand on aa equal footing (A) and legacies include annuities (i) as well as 
gifts made in the shape of a bequest of a sum payable at once {j ) It follows that in 
case of a deficiency all annuities and legacies will abate rateably (i) The rule Is 
subject to exception e p . In some cases either annuities or legacies are to bo paid in 
priority to other bequests, “but it is settled that the onus lies on the party seeking 
piIorjt>, to make out that sjeh priority was intended by the testator, and that theproof 
of this must be clear and conclusive * The reason is that the testator. In the absence of 


{a) Slokts V Heron 12 Cl f* |fil» 
192, 194 . lold in (jCani V iVelher, 
3 Cb D 2IJ 
(i) 2 J & H 634 

(el “RoifnAon v Hunt 4 Betv 450 
id) 14 ^ 41 

(«) T C/ieef, 28 Be»/ 620 , 

Hkh V 3 Ch 499. 

Be /tofilni (1907) 2 Ch 6 , /?e 
Brunlng 11909) 1 Ch 276 ^ _ 
(/) hen * MldJltiex Ihipllal 2 D 
M &G 576 j rod V Ootlcv 17 


I BesT 303 , S(ol(e) V Cheek 28 

Beav 620 . Re Rohhlm (1907) 2 
j Ch 8 W 771 iq 12 Ed 

I (g) Re Caelle 1916 W N 

S 343, bui tee Rf Smllh 130 L 
T I e5 

(A) Tfiaallet r Foreman I Coll 499 , 414 
(I) See lilt S Hole 

in Heath r B'ethn 3 D M «« G 
a) /W V 6droatJt^8M^2x^ 

Rt RIthetJion (1913) I Ch 353 
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clear and conolusivo proof to the contrary, mast be deemed to have considered that 
bis estate would be sufficient, and ooQseqaently not to have thought it necessary to 
jirovide against a deficiency by giving a priority, in case of deficiency, to some of 
the objects of his bounty (a) Where both annuities and legacies are charged 
upon real estate, though the annuitants have a right of distress and entry, they 
and the legatees will take rateably (6) The rule applies to the case of a rever 
BioQ so that in the case of a clear gift of a life interest and of a reversion, if the 
estate proves insufficient each party, the tenant for life and reversioner, must 
beat the loss la proportion to his interest (c) 

2 Valuation of annuities Tho rule adopted by tho Court for the purpose 
of ascertaining tho proper proportionate abatement of legacies and annuities 
respectively is to put all on the same level and to convert the annuities into 
pecuniary legacies To effect this each annuity is valued at the date when it 
would have been payable had it taken the form of a pecuniary legacy and the 
value so ascertained is treated as a pecuniary legacy liable to abate rateably 
with the other legacies (d) 

More elaborate rules are laid down m Todd v Bielby (ej They are as follows ‘ 
Ci| if all the annuitants be alive, the values of tho annuities are necertsioed and the 
fund IS divided la proportion of such values (/) , (ii) if all the annuitacts be dead, 
the fund is divided in the proportion of the arrears of anauities , (tii) if some 
of the anouitaats be alivo and some dead the values of the annuities which have 
expired must be fixed at what the annuitants would have actually received bad 
the fund not been deficient the values of those which are still subsisting must 
be asoertained by adding the amount of arrears actually accrued to the present 
value of the annuity and the fund must be apportioned accordingly 

3 Abatement of annuities Inter se Annuities abate between them^ 

selves (p), and In re (/<) the balance of the fund was directed to be appor* 

tloned between two annuitants after deducting from tho fund the legacy duty 
payable in respect of one annuity which was given free of* legacy duty. In 
i?e J/eicaJ/e (>) annuitants were not asked to bring into hotchpot sums received 
out of income or paid out of capital 

4 Deflcloncy of annuity whether can be paid out of corpus One 
question has frequently come up for determination m the English Courts, viZ , 
whether, on a deficiency of fund, the annuitant can claim the deficiency to be 
made good out of the corpus If the bequest be expressly of an annuity as con- 
templated by section S 173, or If it be directed to be paid exclusively out of the 


(a) Mtllei V HuJdUilone 3 M«c & C 
513, 523 

lb) Roptt V Ropet 3 Cb D 714 
(c) Cfc/y V » eW 3 D M & G. 993 
((/) j?moW V Amcld, 2 My & K. 
365 

(e) 27 Betv 353 . J 2022 . Heath 

V ^ugenf, 29 Be»T 226 , tec ■!» 
Re Roshlon 3 C 736. 

(y) lyrouthhn r Cahjuhoun, I D G 
& S 357 

(j) Innei v Mitchell 2 PbiL C C. 
63 


346. W 690 12 Ed 
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iniuSci«el to par la lull iDDUiiiet 
g lea by the will the fundmuitbe 
■ ppoitiooed between the •bbuiUqIi 
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in etch ctse plus the pretest rsiue 
of the future paymentt betr to e»<h 
ciher /lid Head Dele 
(0 (1903) 2 Ch 424 . Pc/'j r Smith. 
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income then the annuitant has no claim on the corpus and on a deficiency the 
annuitant must bear tho loss (o) Where however the bequest is not of an annuity 
simply, but of the income of a sum of money directed to be set apart then m case of 
deficiency it may be made good out of the general estate of tho testator (b) Where 
trusts are created subject to the payment of an annuity (c), or where the fund is 
directed to fall into the residue after the payment of the annuity (rfj it is a charge 
on the corpus Wh^re land is charged with the payment of an annuity [e) or the 
annuity is directed to issue out of rents and profits (/), the annuity may be 
directed by the Court to be paid by sale of land (p) See next section 


176 (S. 163). Wlieie theie IS a gift of an annuity and 
Where gift of a residuary gift, the whole of the annuity 
duary ^gift^'*wS ^0 satisfaed before any part of the 

annuity to ’be first residue IS paid to the residuary legatee, and, 
if necessary, the capital of the testator’s 
estate shall be applied tor that purpo'^e 


The section 1 he section applies to the wills of Hindus elc The general 
rule IS that the residuary legatee tabes what remains after payment of the 
legacies (ft) Therefore if there be a gift of an annuity and a residuary gift the 
annuity takes precedence and the whole loss falls on the residuary legatee (t) 
because the annuity stands on the same foetmg as a legacy (j) Aa has been 
observed A pecuniary legatee or an annuitant must be paid In preference to 
the residuary legatee who can take nothing till ail the legatees and the annuitants 
have been paid m full The residuary legatee is entitled to nothing till the 
annuitants have been paid In full (ft) Consequently before the residue can be 
ascertained it must be determined how much of the estate was properly applicable 
for the purpose of providing tho annuities (1) The rule has been held to be subject 
to a contrary intention of the testator (ira) 


(t) 


Bakef V Bafte/ 6 H L C 616 
Foffcej V RtcharJson 1 1 Hare 354 
stiller V I^uddleilone 3 Mac tc 
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inly) He33oJen (1907) 1 Ch 132 
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The rule applies where tho annuUy fund Is o part of the residue (a) or where 
the fund Is to falUnto the residue after th® death of the annuitant (6). Where an 
annuity is charged upon the residue a suflScient part shouid bo invested In Govern- 
ment annuity to produce tho annuity and tho balance distributed (c) In Arnold 
V. Arnold (d) there was a deficiency of the fund out of which tho annuities were 
to be paid to A, B aud C or the survivor of them and the fund was ultimately 
given to the residuary legatees Upon the death of ono of tho anuuitants it was 
held that the surviving annuitants were entitled to have their annuities made 
up in full out of the released fuud and the balance thereof fell Into residue 

Application of capital of testator s estate. See previous eection note (4). 


CHAPTER XXL 


OF LEGACIES TO CREDITORS AND PORTIONER8. 


177. (S. 164). Where a debtor bequeaths a legacy to 
Creditor pn,na creditor, and it does not appear from tho 

/aeie entitled to le- Will that the legacy IS meant as a satisfaction 
gaoy as well as debt, of the debt, tlio Creditor shall be entitled to 
the legacy, ns well as to the amount of tho debt. 

1. The section. TUo section applies to tho wills of Hindus, elc The 
rule laid down in this section ii different from that id England 

2. The English rule. The general rule is well cstabliibod In Eagland 
that wiicro a testator gives to a creditor a legacy of equal or greater amount, 
that Is a satisfaction of tho debt (e) But no sooner was the rule established than 
learned Judges of great eminence eipresied their disapproval of It (/) Thus 
if there was a differeneo In any circumstance between a legacy and tho debt, eff„ 
the debt was payable In three months of tbo testator's death and no time was 
fixed for the payment of the legacy (y), or if the legacy was of a smaller amount (A), 
or of a different kind (0, th^ro was no satisfaction of the debt, eff, a legacy of 
a sum of money is no satisfaction of an annuity (y) nor a legacy of land of a 


(«) irngfit r Callender. 2 D M & G 
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debt due on n bond. A contingent legacy ia no satisfaction of a rested 
portion (a) 

3. The rule In India. The English mlo with its ejooplions baaed on fine 
d.stinctlona does not prerail in this country The Lavr Commisaloners m 
deliberately departing from the English law observed in their report to the Bill 
wh'Oh bcoamo the Aol of 1865 as follows (h) -“Hero, as elsewhere, we have departed 
from the English law, V7here itg provisions appeared to us to be objectJonaWo in 
themselvos, or especially Inapplicable to India Above all things, we have aimed 
at giving oifeot to tho plain meaning of the words of the testator, without endeavour 
ing to do, or say for him, that which he has not done, or said, for himself ” 

* We have accordingly discarded the rules by which the English Courts are 
compelled to presume, in the absence of any intimation to the contrary, that where 
a debtor bequeathe to his creditor a legacy equal to or exceeding the amount of his 
debt, the legacy IS meant by the testator to be a satisfaction of debt • that where 
a patent, who is under a legal obligation to provide a portion for his child, fails to 
do so, and afterwards bequeaths a legacy to the child, the legacy is meant to be 
a satisfaction or fulfilment of the obligation ** 

"We have, in like manner, discarded the rule of English law, that where a 
father bequeaths a legacy to a child and afterwards advances a portion for that 
child, he thereby adeems the legacy. We have endeavoured so to frame the law 
IQ this respect as to preroat the occasion from ever arising, which In England 
requires a nice balancing of judgment, a largo discretion, the prosooution of a 
difficult enquiry, and the admi8<»ion of parol evidence of the intention of the 
testator " 


The result IS that "so far as this country is concerned the doctrine of satis* 
faction is exploded, Section 161 (now 177) of the Indian Succession Act expressly 
abolishes it," so that tho creditor io entitled both to his legacy and to tho debt, 
unless the testator Intends otherwise (c) 


Even in cases where this section does not apply it will be taken as Joying down 
a generally correct prlnoiplo of interpretation univorsail) applicable iinJoss 
overridden by some special provision of local law or usage S 92 of the Evidence 
Act would in that case defeat tho plea of aatisfaction (d) 


4. Satisfaction “Satisfaction may bo defined to bo the donation of a thing, 
with tbc intention, oJlhor expressed or Implied, that it is to be taken, cither wholly 
or in part. In extinguishment of some prior claim of tho donno ‘ (e) 


5 . It doos not appear. These words confine the scope of the Court's 
interpretation in tho first instance to tho langu ige of the wiJJ and that alone 
Where, tliCTcfore, there is no unoertalnt> as to the person to be hcncfitcd and the 
property by wbish tho benefit Is to be conforred then tho Courts ate prccliiJed 
from going outside the actual words used by tho testator Extrinsic evidence 


(o) 

fi) 


f/eriurv r J/anfury, 2 Die C C. 
352. V Ulhaelf 1 Alt 426 
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under S 75 ti to bo odmittcd only where there ii an nmblguStjr in tbo language 
used by the testator The Inquiry under that aectlon is not to bo Initiated where 
there Is no nmblguUy by imagining an ambiguity In the application of tbo language 
of the will to dllTerent tote of existing facta (o) 

178. (S. 165.) 'Wlioto n parent, who is under obligation 
Child prma Ac. t>y, contiaet to proudo n portion fora child, 
entitled to legacy ni fitils to do SO, and afiomards bequeaths a 
well PS portion logac}' to tlio cbtjd, and does not intimate 

by Ills will that the legacy is meant ns a satisfaction of the 
portion, the child shall bo entitled to rocoivo the legacy, as 
well as the poition. 

JUuslrntton 

A, by articles entered Into In contemplation of hIs marriage with B covenanted 
that bo would pay to each of the daughters of tbo Intended marriage a portion 
of 20,000 rupees on her marriage This covenant having been broken, A 
bequeaths 20,000 rupees to each of the married daughters of himself and B The 
legatees are entitled to tbo beaeSt of this bequest In addllloo to their portions 

1. The section The e^ctlon applies to the wilts of Hindus, etc The rule 
as to satisfaction of a portion Is different m England The Court has departed 
from the Eng\ith law as wiU appear from the ohsersattoss of the Law 
Commlsaloocra cited under previous section The rule Is conSned Its operation 
to the case of a gift by a parent who is under obligation to provide a 
portion offer a child It does not extend to the esse of a stranger giving a legacy 
He Is understood as giving a bounty, not as paying a debt (b) 

2 Portion Where a parent gives a legacy to a child not stating the 
purpose for which he gives It, the Court understands him as giving a portion (c) 

3. Parent. The termprima/aaeTefcrs to the father ‘I do not say that 
in no case and under no circumstances can the duty (of making a provision for 
the child) fall on the mother of the child , but It appears to me that the burden 
of proving such to be the case lies on those who assert the fact to be so (d) The 
word Includes a person standing in hco parenlta towards the object of tho gift, 
t e„ a person who has taken upon himself the parental obligation of making a 
provision for the legatee to fulfil the same natural or moral obligation as that 
of a parent (e) 

4 Does not intimate The presumption m England Is very strong against 
double portions and the doctrines of satisfaction and ademption (see next 
section) rest on this presumption, but It is only a presumption It Is a presumption 
which is to be gathered from the circumstances of the case, and which may be 


(o) PeihnJI V Framjl 12 Bom L R 
863 « 

(t) 6x p Pyt 18 Vei 140 

(c) Ex p Pyc 18 Vei 140 
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FaaJ(ea v, Paieoe, 10 Ch 343 
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rebulied by other ciroumslaocea whioh couoteryail that presumption (o). It li 
iu 3 t this presumption which the Law Commissioners observe that they have 
discarded in our country (4) Theroforo here the rule is that a child will be 
entitled to both the legacy and the portion nnicvs the latter is sxpre^sl? declared 
to be in satisfaction of the former 

5 Election Where a person (in England) takes a bequest under a will 
which 13 held to be in satisfaction fit a snm of money payable under a settlement, 
he must olect between the bequest and the gift If he electa to take under the 
Will, in as much as the provision by the will la a substitution for the provision by 
the settlement, tho covenant la superseded and la not to be performed at all If, 
on the other hand, he elects to take under the settlement, he must, to the extent 
of what he takes tberunder, give up what 13 bequeathed to him by the will, m 
order to oompensate those who are disappointed by his election” (c) 


179. (S. 

Ko ademption by 
subsequent proviaion 
for legatee 


166 ). Wo bequest sball be wholly or 
partially adeemed by a subsequent provision 
made by settlement or otherwise foi tlie 
legatee 


Illustrations. 

(0 A bequeaths 20 000 rupees to his son B He afterwards gives to B the sum 
of 20,000 rupees Tho legacy is not thereby adeemed. 

( 11 ) A bequeaths 40,000 rupees to B, bis orphan niece whom be bed brought 
up from her lofancf Afterwards, on tbe occasion of B's marriage, A settles upon 
her the sum of 30,000 rupees The legacy is not thereby diminished 

1. The section. The section applies to the wills of Hindus elc Hero 
again tho Legislature b'lS departed from the English law (d) 

2. Ademption Ademption is of two kinds (1) Where o speoifio legacy 
“aaaoot take effcp\ by rsasoo of tba subject matter having been withdrawn 
from the operation of the will' (S J52) it 13 said to be ndeomed , and ( 2 ) where 
a general legacy is given and it is held not to be payable because tho intondc<r 
bounty has already been satisfied by tho testator, that is, tbero is an implied 
revocation of tho gift of the legacy* The former has nothing to do with the 
intention of the testator («) Ademption in the latter sonso has been abolished 
In this country (/) 

3. Ademption and satisfaction. The point In common is that in both 
cases the second gift is in substitution of the former benefit ig) (under English 
Jaw).Ss 177 and 178 deal wUh satisfaction This section deals with ademption 
In satisfaction there is an already existing debt or obligation and then comes 
tho legacy In ademption, on the contrary, 'a legacy Is in tho first instnneo 

(«/| See S 177 note 

(/) IrJ'ul/eehh r KMacJaiama, 

■19 M L P C 

W aurihr t CoenPe L H ^ 
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stfttcd In tome czliting nil] at bequeathed bf n father to a clilM, and subsequently 
a gift or other rroThloD la made infer titot with a Tien to benefit the same child, 
(then) this legacy after the testator'* death la said to bo adeemed by the second gift, 
efc.tbatls to say, it is latlsGcd thereby" (a). In ademption the former benefit 
is given by a will, which is a rcTocabto Instrument end which the testator can 
alter as be pleases, and consequently when he gives a benefit by deed subsequently 
to the will, ho may, cither by express words or by implication of law, substitute 
a second gift for the former. The legacy contained In the will is tbercly adeemed, 
that is, taken out of the will. Dut where after a covenant to settle land or money 
a testator gives a beneSt by his will to the same object, it will rot have the effect 
of altering that covenant Hut if the testator states that the legacy Is to bo In 
satisfaction of the covenant he necessarily gives the object of the covenant the 
right to elect whether be will take under the covenant, or whether he ivill take 
under the will In eases of satlsfaotlon the persons intended to be benefited by 
the covenant and the persons intended to bo benefited by the legacy must be the 
tame. In esses of ademption they may be and frequently are different (b), 

4. Anpllcatlon of the rulo to Hindu wills (c). The priraa/acie presumption 
against double portion baa been applied to tbc case of a Hindu will as a principle of 
equity, justice and good conscience. In Juffjttandas v. Dnjdoa id) a testator directed 
by his will to set opart a sum of Ils SOOD for payment oftbo interest only to bis 
sod’b daughter and, when she shall have a son born, ornaments for that amount for 
the SOD were to bo purchased and delivered to her. The next day the testator had 
a credit entry of Its SOdOmade in (ho name of the son’s daughter. The testator 
did cot stand in loeo parenlia to tbo legatee, therefore no pnma /acte presump- 
tion against a double portion arose, and the provision by will wos of a different 
nature from tbo provision of tbo credit entry, so it was held, the daughter being 
dead her heir was entitled to tbo amount and also to the legacy 

5. Subsequent provisions. The subsequent gift or other provisions men- 
tioned may bo made in any manner or connection, eg ,hy way of o partial advance of 
a portion (e), or for setting up a soa io business (/), or at any time, whether 
described as a portion or not (g). 


CHAPTER XXir. 

OF ELECTION. 

180. (S. 167.) Where a person, by his will, professes to 
Circumstances in dispose of Something which he has no right 
which election takes to dispose of, the pei’Son to whom the thing 
belongs shall elect either to confirm such 


(a) (ji. p. Pye, 18 V«. 140 
(t) ChIchesUr v. Cocenlty, L. R. 2 H. 
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(e) Monlegut v Sendtplch, 32 Ch D 
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(*) Re Pollock, 28 Ch. D. 552 s Re 
Lacon, (1691) 2 Cl. 482. 1. 1123 
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shall do all in bis power to confirm the instrument which he approbates his 
obligation is confined to his adopting the instrument as a whole and abandoning 
any right inconsistent with it (a) As has been said “The foundation of the 
doctrine of election is that no one shall claim under and in opposition to the same 
instrument' {b) The quatitutn of compensation js not what the Court looks to 
It IS only concerned with seeing that a party deprived of a right vested In him is 
oompensatsd by the gift of another property whatever may be its nature or 
duration of enjoyment (c) 

7 Application of the rule For the purpose of election no distinction 
can be drawn between personal and real estate between specific and residuary 
legatees or between legatees and next of km of an intestate (cf) It is applicable to 
interests immediate or vested remote or reversionary, contingent of value or 
of no value (e) Where the property given away belongs to several persons each 
can seperately elect (/) Where each member of a class has an independent 
right of election no one is bound by the decision of the majoritj) (g) A remain* 
derman is not bound by the election of the holder of the prior interest (h) Lastly 
whether a man leaves one testamentary writing or several testamentary writings 
it IS the aggregate or the net result that constitutes his will or in other words 
the expression of bis testamentary wishes and therefore for the purposes of 
election they are regarded as one iD«trunient 0) similarly a deed under a power 
and a willful A volunteer under a will oaonot take the benefit and at the same 
time wilfully defeat the expressed intentions of the testator (k The doctrine 
was applied originally to wills but is now extended to eases of contracts and 
voluntary deeds 

8 Where election does not arise The doctrine rests on the presump 
tion of a general intention in the autbore of an instrument that effect eball bo 
given to every part of It (0 This general or presumed intention may however 
be -epelled by the declaration in the Instrument itself of a particular intention 
inconsistent with the general intention (m) 

The particular intention may be expressed i e there may be an express 
provision In the will that in no case shall the doctrine of election be applied to 
it or may be implied in the will (n) The rule is not ropelleJ merely by showing 
that its application was not In the contemplation of the testator (o) 

The mere fact that a legacy or portion is said to bo given in lieu or satisfaction 
of particular things expressed in the will shall not exclude the legatee from another 
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benefit, “/or tho Court will not contlrne H as meant In lieu of crcrythlng 
clie, when be has said a particular thing" (a), Thus, where a testator gare an 
annuity to bis wife, “to bo accepted by her In Hcu of her dower,” and also gaye 
herother benefits by the will (without menlloning whether these wore In lieu of 
her dower or not) and she elected to keep her dower, Aefd, she was entitled to 
the other benefits Hero there was no caso of election properly speakiog and 
the condition attached to tho first gift caanot by Implication attach to tho rest (b). 
In such a case the testator must haTO knowo that the property was not his and 
m English law tho principle oppllcd on failure of such bei^ucst Is that of forfeiture 
and not compensation (e). It has alto been said that ratification may be mado 
of a bequest even if Invalid but that la not a caso of olcotlon (d) If a person 
whoso property Is given away by the testator be incompetent to release bis 
property, bo may take tho benefit given to bim under the will— this also Is really 
not a case of election strictly speaking («). The rule alio does not say that a 
person who accepts a benefit under a wilt is precluded from some transaction of 
the testator which is not the subject of tho will at all (/) The doctrine of election 
does not come Into operation where tho provision as to election confiiets with a rule 
of general law of the country based on public policy. But a bequest of ancestral 
property by will Is oot Illegal In the above sense (p). 

9. Mistake avoids oloctlon. An orroneoua recital by the testator in 
his willthat in glvlog a legacy to A be has taken Into consideration tho fact that 
A will have a targe fortune from B will oot give rise to an election (A), “Tbere 
is no election If the property disposed of by the testator Is not acquired by the 
beneficiary till after tho testator’s death” (i) The rights of the parties are to 
bs ascertained ai at tho lime of tho testator’s death In case of election No 
case of election arises where a testator recognises the right of a person to whom 
be gives a legaoy and does oot deal with the property of that person as If it was 
his own (A) A gift by will not executed cooformably to statute does not put a 
legatee to eleetloa (I). See also 8 165 and 187 where election docs not arise 

The rule as to eleotlon Is to be applied as between a gift under a will and 
a claim deAors the will and adverse to it. Wbelher It is to be applied as between 


(a) 

(J) 


(c) 

{d} 


(0 


(/) 

(?) 


£azt Y CooA. 2 Ves irn. 30, 33 
expUtoed in IKil^Inron v ^enf, 6 

Ch 339 

Bnifn r Parry 2 Dick 6S5, but 
see IVilkln on r Dent, 6 Ch, 339 
For ethes cases of giiison conditvoa 
of the legslees tianiieuiog piopeilies 
of then own, lee Boug/ilon v. 
Boughfon, 2 Ves sen 12, Be Seflon 
(Id93| 2 Ch 37o ; Central Trust, 
&e V Sr\lder. 1916 A C. 266 
See S ISb 
T. 122 3 8 Ed 

Patmanandas v Venayeki 9 I A 
86, 7 B 19 

Re Chesham, 31 Ch D d66, leld 
to IQ Ammalu T Ponnammal, 36 
M L J 507 • Btouin y Gregsort, 
1920 A C. 860 

Rarrtayya v. Afa/ialatsfimt, 64 1 C 

4ll. 

KUhanr Narlnjan^ lOLeh 3S9 


(A) Boxy Barrett, 3 Eq 244; Langsloa 

V Langituif, 21 Be&v 552 

(0 Hovells V Jertktrts, 2 J. & H 706, 
32 L J Ch 763, affd Qrtssell y. 
5ie/nAoe, 7 Eq 291 ; Lady Caoan 

V Pu((enes/, 2 Ves 544 ; 3 Ves 
334 T. no 8 Ed. 

(J) Tie Chesham, 31 Ch D 466, Re 
IVltllams (1915) I Ch 450 
(All Tie IVells’ ‘Crusts, 42 Ch D 6(6; 
lee Kamal v NarenOra, 9 C. L. 
J 19 38 

(f) k. g gi(t( by wills made by infsots, 
Jiearie v G eetfbanli, 3 Atk 695, 
7l5, Re Hants, (1909»2Ch 206, 
Re De Virte. (1915) I Ch. 920. 
(here the will was not executed with 
due foimality) , Re Ogtlote (1916) 
1 Ch 492 (gift deieclive under 
foreign law) w 983 12 Ed ; see 
I Swaost 405 6 (cases prior lo the 
English Wills Act ) 
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one clause iu a will and another clausa m the same will is not settled (e) No 
question of election arises on a question of construction as to which of two persons 
IS oDtitled {b) 


10 Election in case of gifts described in genera! words General 
words of description pass only property which belongs to the testator and not 
to others, even where the testator has no property answering to that 
description (c) Where a testator by general words directed his wife’s ornaments 
to bo distributed among hjs daughters the Court ohservod, her ‘s^nrfAan ornaments 
would not be properly treated as falling within the clause if there were other 
ornaments which she wore and of which the testator had power to dispose (d) 
The rule is the same where property is described in reference to a particular 
locality (e) But where lands are described as in the testator s occupation (/), 
or the gift Is speciGo (g), a case of election arises 

11 Election where testator’s Interest Is partial or future A 
question more difficult to answer is where a testator has disposed of the whole 
of his Interest in some property when he nad himself only a partial interest in 
it The general rule no doubt is, as laid down in S 90, that the description 
will be deemed to refer to and comprise the property answering that description 
at the death of the testator, and therefore the testator e fotcrest only will pats 
and nothing more (h) But if the testators intention be clear to dispose of 
the whole property, tlion a case of election will arise (i) Similarly, the question 
whether a testator having a reversionary interest intended to pass that interest 
only or an absolute interest in the property is to be determined from his intention 
upon a construction of the will (j) The supposed intention of the testator 
cannot prevail against an express declaration by him (A) 


12 Election and powers Tho doctrine of election applies to powers 
For the purpose of election there Is no difference between property and power (/) 
BO that if under a power to appoint to children, the donee of tho power appoints 
to grandohl/dreiT whiah w had, and the children who aro entitled to claim by 
reason of the badness of the appointment, also take under tho will other property, 
tho grandchildren are entitled to put them to an elootionfm) But there is 


(fl) 


ih) 


U) 

iJi 

(e) 


(/» 

) 


Jt'alhifon V King 6 Eq 165, 
diitiad u» Maeatlney (1918) I 
Ch 300 

H'tUlnger r lyelltnger 9 Eq 301 
‘Blz-cj r night 3 Ch D 269 
Douglas Afen’les v Umphtlby 1908 
A C. 224 , but lec /7e i^Cacertney 
(1918) 1 Ch 300 \V 933 12 Ed 
Padbury v Clatli 2 Mac & C 
293. Kc Re liattU, (1902) 2 Cb, 
206 

£Jaf Momubal r Dossa 15 B 443 
eo app 24 I A 93. 21 D 709 
Ranellffe y Parkyns 6 Dow 149 
^tadJ son r Chapman | I & H 
470 « bul ice Uillciie r Peltn 4 
K & J 437, 455 , J 524 7 Ed, 
ffonyvooJ y Poistei 30 Bear 14 
lihllley y li'hUlcy 31 Bear 173, 


(A) 


(/) 

(A) 

(ft 

(«) 


CrojCenor v 'Durslon 25 Bear 97 
T 116 6 Ed 

ffeniy v Henry Ir B 6 Eq 2&0 
Padbury v Ctatt, 2 Mac & G 
293 , HostelU v Jenktas 2 J & H 
706 , Miller y Ihurgood 33 Bear 
496 , mUlason r Dent, 6 Cb 339 , 
T 116 

n elhy y II elly 2 V & B 187 . 
\\ Mout V Clijion 21 Bear 447 , 
Usilch V Peters 4 k 437 

Ranellffe y Patklm 6 Dow M9 
J 523 4 7 Ed ^ 

Slarktt y 

Cooper y Cooper L It 7 M L- 

n, » 27 Ck D W6 l «. 
Ifelh Trusts 42 Cb D 640 
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S. 181] 

one ezoeptloD, namely, when there la an appointment to on object of the power, 
with directions that the same ahall bo settled or subject to any condition then 
the appointment Is valid and the auperadded direction or trust or condition la 
void and inoperative to raise any case of election (a) No case of election arises 
where the appointment Is void tb) nor where the testator improperly exercises 
the power so that the property goes as in default of appointment (c), nor where 
the testator gives no property of his own to the proper objects of the power (d) 

13 Profosses to dispose of The word professes does not mean simply 
purports but Implies a capacity in the testator to make the disposition eg, 
wills of infants (e) or of married women with restraint (/), do not raise a caso of 
election But a Hindu widow docs not suffer from any personal incapacity to 
devise immovable property inherited from her husband and Is competent to raise 
a case of election ( 9 ) 

14 Compensation or forfeiture In Eughnd the rule is that the person 
who olo''ts against a will must render compensation to tho disappointed legatee 
out of tho bencSt provided for him, but is entitled to the balance or surplus if 
any, left after renderiog such compensation (A) The Courts of equity assume tbo 
jurisdiction to sequester the benefit intended for tho refractory donee but as soon 
as this purpose is satisfied the surplus is made over to biro ( 1 ) But in this country 
tho section declares that the person electing against the will shall give up any 
benefits which rosy have been provided for him by the wiil In other words 
Id England the rule of compensatioo prevails here that of forfeiture prevails 
(See S 181) 

15 Effect of Election Where by reason of an election to take under 
the instrument property has been set free to pass under the Instrument that 
property becomes subject to all the incidents It would have been suMcct to had 
it been throughout the property of the donor and therefore is liable to contribute 
pan pansu with his other property lo disoharging bis debts {j ) 

181. (S. 168). An interest relinquished in the circum- 

Devolutionof stancos Stated in section 180 shall devolve 

interest relinquished as lE it bad not been disposcd o£ by tho will 
by owner favour of the lejjateo, subject, noveitlioless, 

to tho chaige of making good to tho disappointed legatee tho 
amount or value of the gift attempted to bo given to bim by 
the will 


(a) See Career T Bovlei 2 R & Mr 
301 B!acli<ty Lamt 14 Dear 492 
Church ll » ChuKhill 5 Eq 44 
(&) Re IKamn a Tnut 26 Cb O 20S 
Re ft right (1906) 2 Ch 28i . Re 
t*ozh (1910) 1 I but «ee Re 
Ogl! e (1918) I Ch 49' Vt 931 
(f) Re fenlen Tru>t 27 Dear 362. 

Re (1910) I Ch. I 

{J) BrithLe T n crje 2 Ve*. 335 
?50 


(e) Sec anle 

iji Rich r Ccchll 9 Ve, 3*6. 
Blelklock r Crirtdle 7 Eq 215 , 
Re Chezherrr 3 1 CK. O 4ot 
({) Mar^taUat r RenehhoJJai 14 D 
439 

(A) See Qrtifon r lltraari i Swtait 
4>/9 433 eo«e 

<»•) Re .nCoc.ffrtey (1916) I Ch. 300 
1 ;) Re HdlUne (1915) I Ch 450 
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The section. The section applies to the wills of Hmaus, etc Compare 
S 35 (1), Transfer of Property Act. It has been stated in the previons section 
that the English principle of compensation has not been adopted in Ibis coantiy 
but that of forfeiture has been engrafted m the Code The person elecling must 
therefore give np all benefits provided for him by the will This section goes 
on to say that the interest thus relinquished by the person electing against the 
will devolves, as if undisposed of by the testator, on the heir The heir, however, 
must render compensation to the disappointed legatee Of course, no question of 
compensation arises it the person put to his election elects to lahe under the 
Will (a). 

ThGTul©s “In our Courts we have engrafted upon this primary doctrine 
of election, the equity, as it may bo termed, of compensation Suppose a testator 
gives his estate to A, and directs that the estate of A, or any part of it, should 
be given to B If the devisee mil not comply with the provisJons of the will, 
the Courts of Equity hold that another condition la to be Implied as artsiog out 
of the will, and the conduct of the devisee, that in ns much as the testator meant 
that biS heir at law should not take his estate wbioh he gives to A, in oonsldee&tioa 
of bis giving his estate to B , if A refuses to comply with the will, B shall be 
compensated by taking the property, or the value of the property, which the 
testator meant for him out of the estate devised, though be cannot have it out 
of the estate intended for him ' (h). 

Compensation. It is the liability to oompeosalion that distinguishes 
equitable election from election by a catm quo truit to adopt a breach of trust 
committed by a trustee (in which caeo be is not entitled to compensation) (c), or 
from confirmation of a voidable instrument (di, or from a gift with a condition (s) 
Before the question of compensation can arise there must bo a free gift of property 
to the legatee elcotiog against the will out of which oompeosatiou Is to be 
made (/) The amount of compeasation and the rights of the parties are to be 
ascertained at the testator's death {g) 

182. (S 169.) The provision'? of sections 180 and 

Testator-, belief ‘‘PP'/ , ’rhethei tbo tcstatoi does or 

as to his ownership does not belicve tlmfc which ho professes to 
immaterial di&poso of by his Will to bo liis OA\n 

Jllnstralions 

(i) The farm of SuUanpur was the properly of C A bequeathed It to B, giving 
a legacy of 1,000 rupees to 0 0 has elected to retain his farm ofSuItanpur, 
which is worth 800 rupees 0 forfeits bit legacy of 1,000 rupees, of wbiob 800 rupees 


(a) 

it) 

(0 

•J) 


*J?e Chtihom, 31 Ch D ^66. See 
S 162 illuit (•) 

fftr Y li'enehope, I Dli I, 25 ciled 
,a /?e Chtiham. 3t Ch D 466, 
473-4 

Pallen t CuarJlant <5c, 52 I— J 
Ch 767 

K/dfs T O Kogan (1900) 2 Cfi 87, 


PamananJat t Venayt\ 9 I A 
66. 7 D 19 

See Anft ^ ,,, , 

{/) Drtitovi Y iVarJ< 2 Vt* 336, 
lee W^notlon v King 8 En 165. 

Pt Chnham 31 Ch D *06 , lit 
Kancotk (1905) I Ch 16 


(el 


(c) 
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goct to B, and the remaialDg 200 rupees falls into the residuary bequest, or dcToWcs 
according to the rules of inteitato Aucectsion, as the case zna/ bo 

(lO A bequeaths an citato to D in ease B*s elder brother (who Is married 
and has children) shall leave no Isauo living ot bis death. A also bequeaths to 
0 a iewel, which belongs to B. B mustolcotto give up the iowcl or to lose toe 
estate 

(ill) A bequeaths to B 1,000 rupees, and to 0 an cslato which will, under a 
settlement, belong to B If his elder brother (who is married and has children) shall 
leave no Issue living at his death B must elect to give up the estate or to 
lose the legaej. 

{tv) A, a person of the oge of IS domiciled In British India but owning real 
property In England, to which Q U heir at taw, bequeaths a legaejr to C and, subject 
thereto, devises and bequeaths to 6 “all my property whatsoever, end wheresoever," 
and dies under 21 The real property In England does not pass by the will 
0 may claim h|s legacy without giving up tho real property In England 

The section. The section applies to the wills of Hindus etc Compare S 
35 (2) of the Transfer of Property Act Election will arise whether the testator was 
or was not aware that the property disposed of by him did not belong to him, it la 
sufficient that bo has In fact, disposed of property which is not bis own It is 
independent of such koowledge on the part of the testator (o) Nothing can be more 
dangerous than to speculate upon what the testator would have done If be had 
known the coal state of things (b) Where however, the gift is conditional on the 
testator having power to dispose of the property In question election does not 
arise (e) 

Illustrations Illustration d) shows bow the compensation to be paid to the 
disappointed legatee is to be ascertained In illusts (u) and (ut) the doctrine of 
election bas been applied to contingent Interests It has been said already that the 
doctrine applies ‘to interest immediate, remote, contingent of value, or not of 
value" (d) With regard to lHust (»w) the rule bas been thus stated -•* Where a 
testator bequeathed a legacy to the beir^at law of his English freeholds but failed to 
satisfy the formalities required for devising his English freeholds the English heir 
could not, m the absence of an express condition attached to the legacy (e), be 
compelled to give effect to this devise by the doctrine of election ’(/)> but this 
"exemption from the obligation to elect does not extend to an bcir of foreign land, 
even though the devise of the foreign land Is void under some positive rule of foreign 
law and not merely for lack of furmallty” (p) Evidently the Legislature thinks that 
the minority of the testator makes the will defeotive ‘for lack of formality’ Anyway 


(0) ThelluSson V Woodfotd (3 Ve» 
209 . iVelh V mihy 2 V & B 
167, C«u(fj Y jdcaorth 9 Eq 519, 
i?e Broo^siank 34 Ch D 160 , 
Re Harris, (1909) 2 Ch 206 I 
514 7 Ed 

(1) IVhhlUt V tyehsfer 2 Vei 367 

Cooper T Cooper 6 Ch |5 
(c) Chunh T Kemtie 5 Sim. 525 
{df lyilson V Tobnshend, 2 Vei 693, 


IVehb V Shaftesbury, 7 Vei 480 
See S ISO Dote 7 


(e) Boughlart v Bougbfon, 2 Vei ten 12 
l/) Heath V Gteenbanl(, 3 Atk 695 : 
lee Dllon v Parser, I SwsDtt 359. 
436 n 

(g) W 982 3 JJlUn T Jjndetsorr 5 
Hare 163, Re Ogtlsle, (1918) I 
Ch 492. 
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il IS not clear wby this technial rule of English laiy has been inlrodnced m this 
il'uslration It should be noted that wills. of immovables are governed by ler silus 
(law of the place where the property is situate) and that of personal property by 
lex domtcihi (law of domioil) so far as the formalities for the execution of the 
Will are concerned (a) 

Bequest for man’s , (S. 170.) A bequest for a per. 

benefit how regarded son s benefit IS, for the purpose of election, 
^or^purpose of olec- Same thing as a bequest made to 

himself. 

lllusU atton. 

The farm of Sultaupur Khurd being the property of B, A bequeathed It to 
0 and bequeathed another farm called Sultanpur Buzurg to hia own executors 
with a direction that it should be sold and the proceeds applied in pajment ofB's 
debts B must elect whether he will abide by the will, or keep his farm of Sultanpur 
Ehurd in opposition to it. 

Person deriving 184. (S. 171.) A psisoa taking BO 

benefit indirectly not benefit directly uudor a will, bub deriving ii 
put to eiBotioD benefit under It indirectly, IS not put to Iiis 

election. 


Illusti atton 


The lands of Sultanpur are settled upon C for life, and after his death upon 
B, his only child. A bequeaths the lands of Sultanpur to B. and 1 000 rupees 
to C 0 dies intestate shortly after the testator, and without having made any 
election B takes out administration to 0, and as administrator elects on 
behalf of C’s estate to take under the will In that capacity he receives the 
legacy of 1 000 rupees and accounts to 6 for the reuts of the lands of Sultanpur 
which accrued after the death of the testator and before the death of C In 
bis individual character he retains the lands of Sultanpur in opposition to 


the wilL 


The section The section applies to the wills of Hindus, etc Compare 
S. 35 (3) Transfer of Properly Act As has been already said a case of election 
arises when there Is ‘ on the face of the will a disposition on the part of the testator 
of something belonging to a person who takes an Interest under the will* (^1 
No election arises where there Is no gift under the win. Thus where a person who 
has a special power of appointment appolats the properly to persons who are 
objects and to those who are not objects, but does not give any propertj of his 
own to the former, no case of election arises (c) | but where he docs giro hJs 
own propertj to the proper objects of the power, then such legatees must 


e’cct (d) 


<c) 

t«0 


Pepin r (1900) 2 Cb 504 

T. 115 

DrlifaTt t Wafit 1 Vr» 336, 350 
H'htlt r mile, 22 Ch D 555 , 


Hf WhealUn. 27 Cl. D. 606 1 
Re LorJ Chtihem 31 Ch D 466, 
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Tbe rule therefore I* that there rouet be a taking away of property from a 
porsoa and the makiog of a gift to that person in order to raise a case of 
election Id tbe illustration there Is no gift to D although P, as the admloistra* 
torofC, elects to take under the ttUI and therefore gets the legacy of Ra, 1, COO 
he docs not lose his lands under tho •ettlemeot In opposition to tbe will, because 
he gets no benefit directly under tho wilt (a) The illustration also shows that 
election may be made by an executor or administrator 

185. (S. 172) A poison who in his 
individual capacity takes a bonoQt under a 
will may, in another character, elect to 
take in opposition to the vill. 


Terson taking in 
Indirldual o a p a. 
city under will may 
in other character 
elect to take in 
opposition 


Ulustratton 

Tbe estate of Sultanpur Is settled upon A for life, and after bla death, 
upon R A leaves the estate of Sultanpur to D, and 2.000 rupees to B, and 1,000 
rupees to C, who is B'a only child B dies Intestate, shortly after the testator, 
without having made an election C takes out administration to B, and as 
administrator elects to keep the estate of Sultanpur in opposition to the will, 
and to relinquish tho legacy of 2.COO rupees C may do this, and yet claim hla 
legacy of 1,000 rupees uodcr the wilt 

The section The section applies to tbe wills of Hindus etc Compare 
8 35 (4) Transfer of Property Act A person enjoying a dual capacity may in 
one capacity take under a will and in another capacity in opposition to the will 
Thus the doctrine election is not applicable against a creditor taking a 
benefit under a will for payment of debts and also enforciog bis claim against the 
estate because the former Is clatmod in tbe capacity of a legatee and the latter 
is a personal right (5|. Nor is a legatee claiming under a will precluded from 
enjoying a derivative interest to which be Is entitled nt law, e p. a husband may 
take as a tenant by the courtesy lands retained by bis wife electing against a will 
under which ho accepts benefits (c) 

In tbe illustration C does not lose bis right to claim in bis individual capacity 
the legacy given to him though in opposition to the will m another capacity, iiz , 
that of an admioistrator, he chooses to retain the estate Very different would 

have been tbe result if B bsd died in tho lifetime of the testator Tbe estate of 

Sultanpur having theu become vested In C.C would have been called upon to elect 
whether he would retain tbe estate or take tbe legacy. 'The obligation (to elect) 
attaches on whoever at the testator's death is the true owner of the property 

wrongfully disposed of, and to whom also a benefit is given by tbe will ' (d) and 

in case of a vested legacy election may be made by the executor or administrator 
or heir (e) 


(0) See Caoan v PuUenei/, 2 V«i 544, 
3 Ve» 384 , *ee 'pillon v Patker, 
I Swaoil 359 

(1) Kidnty v CouiJmoilier, 12 Vei 136 
Cooper V Cooper, L. R 7 H LI 

53, 66 


(c) Caoan v Palleney, 2 Ve» 544 3 
Vei 384, Brodie r Barrie, 2 V 
&. B 127 See I Swaott 408 note 
id) } 511, 7 Ed 

(«) W 706 7, n Ed 
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186, (S. 172. Ex.) Notwithstandinf^ anything contained 
Escsption to pro in Sections 380 to 185, where a particular 
expressed in the will to be in lieu of 
. . something belonging to the legatee which 

IS. also in terms disposed of by fcha will, then, if the legatee 
claims that thing, he must relinquish the particular gift° but 
he is not bound to relinquish any other benefit triven to him 
by the will. ^ 


III nsii ation. 

Under A's niarriagc*seitlemeot hia wife is entitled, if she smvives him, to 
the enjoyment of the estate of SuUanpur during her life A by his will 
bequeaths to his wife an annuity of 200 rupees during her life, in lieu of her 
interest In the estate of Sultanput, which estate he bequeaths to his eon. He 
also gives hi3 wife a legacy of 1,000 rupees The widow elects to take what 
she is entitled to under the settlement 8be Is bound to relinquish the annuity 
but not the legacy of 1,000 rupees 


Change. The section formed the Exception to 172 of the old Act The words 
' Notwithstanding to 185" are new. 

The Section. The section applies to the wills of Hindus, etc See S. 35 
(4 Exception) Transfer of Property Act The ordinary rule is that the "person 
electing must elect to take under or against the whole instrumenti will and 
codicils, and not merely that part of it which disposes of bis own property’' (o). For 
the purpose of election two contemporaneous instruments which cifectuato one 
entire disposition are regarded as one iostrument (5) But tbo application of the 
doctrine of election is excluded by an apparent expression of intention by the 
testator that ouly one of the gifts to tbo legatee is conditional on his givlag up 
what tho testator purports to take away from bim. 


Cases. Where a testator gave a piece of property belonging to his eldest 
son to his second son and among tho gifts to the oldest son mentioned one 
as given to him in lieu of what is taken away from him, held, the election was 
confined to these two pieces of property, *‘for the Court will not construe it as 
meant In lieu of everything else, when bo bos soul a particular thing” (c) Where 
legacies given to two persons In satisfaction of certain demands of theirs 

against the estate, held, as tnis was a testamentary bounty to tho person whoso 
estates aod rights were under another part of tho will interfered with, the legatees 
were put to their election (d) In Pramorfa Z>asi v Lakhi A'aram le) « testator 
gave to bis nephew bis brother’s widow’s share vt tbo ancestral property and 
made a lullnble provision for her mslntenanco and worship Two years after 
the testator’s death she sued to enforce tbo provision made for her by the will 


(a) Cooftf V Cosftr, 6 Ch 15 /?« 

VarJjni Trvtf. 31 Cl. D 275, 279 
(fc) V Smith I Wet. tea 258 

(deed); Hjcon v Coihy. *10 0 
A S. 261 • Doughi ^Census r 


UmFhtUi/ 19'6A C-224 T J07 
U,t V. 2 Wtutet, 30 

Ultklnsonv D<nt. 

Courfi r /tc^ver^h, 9 Eq 519. 
12 C 69. 
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and got a decree Several years after she claimed the ancestral property, held, 
she had elected under the will when she sued for maintenance, which she must 
have known was given to her in lieu of her share in the ancestral property, and 
therefore she was precluded from bringing this suit 


187. (S 173) Acceptance of a benefit given by a will 
When accept constitutes an election by tbe legatee to take 
ance of benefit given under the Will, if lie had knowledge of his 
efeetTon Tight to elect and of those circumstances 

under will whicK would influence the judgment of a 

reasonable man in making an election, or if he waives inquiry 
into the ciicumstanoes 


Illustrations 

(t) A IS owner of an estate called Sultanpur Khurd, andj has a life interest 
in another estate called Sultanpur Buzurg to which upon bis death his son B 
will be absolutely entitled The will of A gives the estate of Sultanpur Eburd 
to B and the estate of Sultanpur Buzurg to C B in ignorance of his own right 
to the estate of Sultanpur Buzurg allows C to take possession of it, and enters 
into possession of the estate of Sultanpur Cburd B has not confirmed tbe bequest 
of Sultanpur Buzurg to 0 

(ti) B the eldest son of A, le tbe possessor of an estate called Sultanpur 
A bequeaths Sultanpur to 0 and to 6 the residue of A s property B having 
been informed by A'e executors that tbe residue will amount to 5 000 rupees 
allows C to take possesaion of Sultanpur Eo afterwards discovers that the 
residue does not amount to more than 500 rupees B has not confirmed the 
bequest of the estate of Sultanpur to C 

The section Tbe section applies to the wills of Hindus etc Compare S 
35 i5) Transfer of Prope’ty Act 

When election can be by conduct According to this section elecMoo 
need not necessarily be made by words but may bo by conduct i e by a series 
of unequivocal acts (ci) But for election by conduct to arise a person bound to 
elect must know bis rights tbe material facts on which they depend, and also 
must act with an intention to elect (5) It is true, as a general propoiltlon that 
knowledge of the law must be Imputed to every person but it would be too much 
to Impute knowledge of this equity, election as a question of Intention, of course, 
Implies knowledge ' **In order that a person who Is put to his election should te 
concluded It, two things are necessary First, a full knowledge of the nature 
of tbe Inconsistent rights, and of the neceisity of electing between them Second, 
an Intention to elect manifested either expressly, or by acts which imply choice 


(a) Spread r /ifoT[an, ilH.l»C.55* 
(t| .ftrorycn r I Bli N S 

^01 ; it Ilian V Thorriury 10 Ch 


239, see PtarraJa t Lxkht t%atoln 
12 69 e ted noder pifnoot 3 lee 

Lehr hendma,! lOO I C 339 
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and acquiesoecco (a) In case of a poMOn iBooranl of bis lille any proof of 
acquiescence which could amount to an election must be soaeht toe w some 
subsequent unequivocal act of the IcBatec shawiOB an mdlcalion to lake under 
or against the will (d) • A person is not bound to elect until all the ciroumstancea 
which may mfluenoe hia election are known to him and an election made In 
ignoraQce of material facta is not binding* (c) 


la order to determine therefore, trhat acts of acceptance or acquiescence 
constitute an implied cicotlon the folloiriag questions are relevant —Whether 
the parties acting or acquiescing were cognisant of their rights? Whether they 
intended election ? Whether they can restore the Individuals affected by their 
claim to the same situation as if the acts had never been performed ? Whether 
these enquiries are precluded by lapse of time (d) ’ A party bound to elect Is 
entitled first to ascertain the value of the funds (e) and may sustain an action 
to have all necessary accounts taken (/) Sir Whitley Stokes is of opinion that 
such a suit lies in the High Court, but m the moffussil unless perhaps under 
0 36 r 11 and r 12 of the Civil Procedure Code no provision seems to exist for such 
a case under the Code of Civil Procedure or otherwise ig) 


An election under a misconception of the extent of the claim on the fund 
elected is not ooncluslve (h) Where a testator made a provision for his widow, 
expressly In lieu and satisfaction of any estate or interest to which she might be 
entitled as his widow, out of his real and personal estate, and the widow en;oyed 
the provision thus made 10 ignorance of her right to dower, held, 16 years after the 
testator 8 death that she was eotitfed to elect Of course if sbe was csiied upon 
to elect she would have to do so within a reasonable time but then It would have 
been necessary that sho should have known the nature and extent of her 
rights what her dower was and wbat she was entiUod to to enable her todeicrminQ 
what choice sho should make (t) Where a person has received benefits under a wlU 
but elected to taka against it he must repay the amounts received These form 
a first charge over the property he has elected to retain ( j) 


(a) Spread v SXCorgan 1 1 H L C 
583 lee I’^or/fiinghn v ll'igltilan 
20 Besv 67, 74 {»ee caiei diteuitedl 
Chalmeti v Storll 2 V & B 
222, Dougiai v Dotighi 12 Eq 
bl7 J 529 7 Ed 

(M 5pfead v Afotgan, 1 1 H L. C 
5S3 

(e) ) 529 7 Ed IM« V It'de I 

Ve» 335 , A/dney v Coiaima^er 
12 V« 136, DUan V Parker I 
Sw.n.i 359 I Cl & F 303. 
Dauglat V Dotiglar 12 Eq 617 
refd ta InJuhala v Sitanmolha 41 

a L. J 259 87 1 C 404 _ 
(rf) It iJson r Icvnt eriJ, 2 Ve* 693 
iJtfWcfe V liroadftu'tf 3 Bio C C. 
eS U’aiev Wake \ Ve. 335 . 
Slmptan v I'hker* M Vr*. 341 
•fid cl* ei c»tf» cited in ‘Dli/en y 
Pallet I Swtoit 359 Dcte QnttU 
Y Svinhot 7 tq 291 > Cooper T 


Cooper 6 Ch 15, L R 7 H L 
53 

(el li'akt V t^ah 3 Bo C C 255. 

Chaltneri v Slorll 2 V A B 222 
(/) Buiric^e V Dnadhuni I Ve» 171 1 
J^itu V *Dej4outer/e 3 P W 3I5 
(s) M 554 

(Al Aidneu V Coujimofer 12 Vei 136 

tee illuti (ii) 

(0 Sopblfh Y Ataughan 30 DeiV 235 
leld ta la Tifjuna v Tladhatanl 
37 C L j 20 28, /nduhafa v 
Afarimatha 41 C L J 258 279, 
n'cke Y IPo^e 1 V« 335 
(J) Codtinpfori Y Codflngten ® ^6 578 
L H 7 H L 654 . Carter fSlIfer 
{I69IJ 3 a 553. (18921 2 Ch 276, 

(teeetjed on tnolKef poietl » ^ 

C 360 . but ie« Cfeen» orf » ^ 

12 BetY 403 (d>' 

tecPSniied ) 
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188 (S 174) (1) Such knowledge or waiver ot inquiry 
slmll, in tlio absence of evidence to the 
in »b?ch‘kS’<."So central y, bo piesumcd it the logntoo has 
orwoiver u prcsu enjojcd for two yoars the benefits provided 
Died or inferred Without doing any act to 

express dissent 

(S 175) (2) Such knowledge oi naiver of inquiiy may 
be inferred from any act of the legatee winch renders ifc 
impossibh to place the pLrson<i interested in the subject- 
matter of the bequest in the same condition ns if such act had 
not been done 


Jllastration 

A bequeaths to B ao estate to nbich C is entitled and to C a coal mine C tabes 
prossesslon of the mine and exhausts it He has thereby confirmed the bequest of 
the estate to B 

1 The section This sect on applies to the wills of Hindus etc See S 35 
(6 and T) Tranafei of Peopetty Act 

2 Two years The limitation of this period is novel but likely to be 
useful (a) Ko such rule prevails In England Election in EDgllsb law has been 
kept open for several yeare (6) A party having an equity to compel an election 
does not forfeit that equity b; delay in enforcing it (c) 

3 Shall be presumed Ho such presumption is drawn in England on the 
contrary It has been sa d great injustice m ght be done if it were presumed from the 
fact of continuing In possession that a party intended to decide n quest on which It 
does not appear that bo was ever required to consider (d) Thus where a person who 
is bound to elect between two estates continues without being requ red to elect to be 
in possession of both for many years such possession and enjoyment inasmuch as 
it affords no proof of preference cannot be an election to take one of the estates 
and to reject the other (el 

Where however a person bound to elect has for a long scries of years taken 
that to which he was only entitled Ifbe clamed under the will or dealt with the 
property given to him by the will as his own the Court may Infer from the facts 
that the person by bis conduct has shewn conclus velf that he intended to make an 
election If) So also in 7ndu&a/a r Jfomnatta (g) there being no evidence that 


(«) Siolei 130 

(i) Butric^e V Broodhunt 1 Vet 171 
tee \Va\t v IVeke 1 Vet 335 , 
Gtddingi V Qlddings 3 Rutt 241 
(e) Spread v Morgart 1 1 H L C. 
566 617 

(rf) spread r Aforgan 1 1 H L. C 
588 606 

W TJiHon V Pdileet I Swtnjt 359 
380 Padiutii V Clarfi 2 Mte 6t 


C 293 coDfmd J 529 
(/) Spread v Afargan 1 1 H L. C 
588 612 3n«oe v Brueoe I Jo 
& L 334 Devat r AfalllanJ 2 
Eq 834 IVorlhItrifon v fyiglnfen 
20 Be.T 67 J 529 7 Ed See 
Pramada r LakhI 12 C 60 
(g) 41 C L. J 258 279, 87 I C 

404 
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tie w.K was eipiamed to a legatee (a woman) or that the eMoulora ever called upon 

her, as they were required to do under S 189, to make her election, heU, that even 

after enjoyment of the benefits for two years no presumption arose of waiving an 
inquiry or possessing the necessary knowledge 

4. Sub-clauS6 (2)> It lays down a rule, recognised m England, namely, that 
a Tjgbt to elect may be Josta The rule is not condned to testamentary matters 
only fa). 

5 fnfGrrect. "That eleotion may be inferred from the circumstances, and the 
acts of the persons bound to elect, is not an open question ” The burden of proof 
lies on the party alleging that election has been made (6), “There may be a senes 
of unequivocal acts, from which an intention to elect, and the fact of actual election, 
may be inferred’’ (c). Sub S (2) differs from sab S. (1) lO that it only parmits an 
inference to be drawn (dj. 


6 Place the persons, etc Lapse of time will not be a bar to an election 
“unless tt can be shown that injury would result to third persons by the delay** 

189 (S. 176). If the legatee does not, witlim one year 
s) tor's deatli of the testator, signify 

laptsseMaitves may to the testator’s represen tali res his intention 
call upon legatee to {q confirm or to dissent from the will, the 
rapresentatires shall, upon the expiration of 
that period, require him to make bis eleotion ; and, if he does 
not comply with such requisition within a reasonable time 
after ho has received it, he shall be deemed to have elected 
to confirm the will. 


The section. The section applies to tbe wil/s of Hindus, etc. Compare. S 95 
(8) Transfer of Propeity Act. The rule is meant to apply to a person not under 
dlaabiUty, Itt SopwtiA v ^faUffAan (/) Sir J RomtJy, M.R. aaks . "Wbea is a widow 
bound to make an election and states, “It certainly la not necessary that she should 
do BO vfitbm 24 bouts of the testator’s death and if the matter had come before the 
Court it would have given her some reasonable time to consider. It is also perfectly 
clear, that the parties interested under tbe will might have called on her oatogorl* 
cally to elect and the Court might not consider 12 months after the testator's death 
an unreasonable tune.” 


It la the duty of an executor to call upon a legatee to make his election (p) 


190. {S, 177,) In case of disability tho election slinll 
„ , ...» be postponed until tho disability ceases, 

eicaion^’Tn case of Or Until the election is made by some 
dirabiiity compotcnt iiiilhority. 


ta) 

li) 


5« S 35 (7) T. P. A It h»« hrw 

• rplieii lo coWiiCli SyuJ Telth v, 
Jjmetr, 22 W. R. 529. 

M otihlntlon r ly'lflnlon, 20 De»t 
b7, 74 : PtamaJa v L^kAI 

/>iarah, J2 C. 60 , _ 

Sfi’taJ T Alffson, 11 H L,C.5_ 


fd) InJuiala v. Afanmaiho, 4J C L i 
256; 67 I a 404 
f<) J 528. 7 Ed SpneA v. 

U H. L. C 583, 617. 

(/) 30 lUir 235 , ^ t , 

trt /«du4a/a v. Manmatha. u. u j. 
258. 279 
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The section Tbo Beetlon applies to tho wills of Hludus elc See 
8 35 (9) Transfer of Property Act This seetioe states tbat election Is postponed 
by disability Thus an infant cannot elect tlU tho renioval of his disability (a) 
but in rceont cases the Court has elected for the infant and has directed 
where necessary an Inquiry whether It will be advantageous to the infant to 
take under or against the wlU(b) Incase of a lunatic so found by Inquisition 
the Court In England has power to elect for him (c) For tbo case of a married 
woman with reetraint see English text books 


CHAPTER XXIII 

OF GIFTS IN CONTEMPLATION OF DEATH 

191. (S 178) (1) A man may dispose, by gift 
Property trans made in Contemplation of death, of any 
ferabie by gift made moveable property which be could dispose of 
death by Will 

(2) A gift is said to be made in contomplatioc of death 
wheie a man, who la ill and expects to die shortly of his 
illness, delivers to anothei the possession of any moveable 
property to keep as a gift in ca«e the donor shall die of 
that illness 

(3) Sucli a gift may be resumed by the giver , and shall 
not take effect if he recovers from the illness during whicli 
it was made , nor if he survives the person to whom it was 
made 


Illustrations 

(») A being ill and in expection of death delivers to B to be reta ned by him 
in case of A s death — 
a watch 

a bond granted by C to A 
a bank note 

a promissory note of the Government of India endoreed in blank 


(a) Boughlon v Boughfon 2 Ves teo 
12 Slnaffield V Slnafjield Cat 
Talb 176 

(i) See <jr lion v Howard 1 Swae>i 
409 and note Brown v JQroWn 2 
Eq 481 • Re Montagu (1696) I 
Ch 549 ’Re Someil 1900 W 


N 81 Cooper V Cooper L R 7 
H L 53 J 527 7 Ed 

(c) Re Se/ton (1898) 2 Cb 378 

Whethei la cate of a luoai e not 
10 found ibe Coutt can elect, tee 
lame caie and also [Vtldety Pgoll 
22 Ch D 263 
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thB will was eiplamed to a legatee (a woman) or that the executors ever called upon 
her, as they were required to do under S 189, to mate her election, held, that even 
after enjoyment of the benehts for two years no presumption arose of waiving an 
inquiry or possessing the necessary knowledge 

4. Sub-clause (2). It lays down a rule, recognised m England, namely, that 
a right to elect may be lost. The rule is not confined to testamentary matters 
only (a). 

5 Inferrede “That election may be inferred from the circumstances, and the 
acts of the persons bound to elect, is not an open question ” Tho burden of proof 
lies on the party alleging that election has been made (6). “There may be a aeries 
of unequivocal acts, from which an intention to elect, and the fact of actual election, 
may be inferred ’ (c). Sub S (2) differs from sub S. (1) in that it only permits an 
inference to be drawn (d). 

6. Place tho persons, etc Lapse of time will not be a bar to an election 
“unless it can be shown that injury would result to third persons by tho delay” (ej. 

189 (S. 176). If tlia legatee does not, within one year 
. after the death of the testator, signify 
lopreseutaiivea may to the testator a representatives his intention 
call upon legatee tu to Confirm or to dissent from the will, the 
' representatives shall, upon the expiration of 

that period, require him to make his election ; and, if ho does 
not comply with such requisition within a reasonable time 
after ho has received it, ho shall be deemed to have elected 
to confirm the will. 


The section. Tbo section applies to the wills of HmduB, etc. Compare. S 35 
(8) Transfer of Property Act. The rule is meant to apply to o person not under 
disability. In Sopwtth r. Maitghan (/) Sir J Bomily, M.R. asks : “When is a widow 
bound to make an election?'' and states, “It certainly Is not necessary that she should 
do BO within 24 hours of tho testator’s death and if the matter had como before tho 
Court it would have given her some reasonable time to consider. It is also perfectly 
clear, that the parties Interested under tho will might have called on her categori- 
cally to elect and the Court might not consider 12 months after tho testator’s death 
an unreasonable time.” 

It is tbo duty of an executor to call upon a legatee to make his election (:;) 


190. (S. 177.) In c.iso of disnbiJity the doction slmll 
... , , bo po&tponed until tho dibibility ceases, 

election In case of or until tlio clcction js itnidf by fcOino 
diiabiuty. coniputcnt iiutliority. 


(q) S<« S 35 |7> T. P. A I« 1 •» hew 

qrphrJ lo eorlr# ti 5jiuJ 1 e!th v, 
yinttr. 22 \V. \L 529 
({) M cit^lrflan t II IflKlon, 20 B<»V 
fc7, 74 . JbemaJa t hoihl 
12 C. W 

» .tb'/j". M M L- C. 5*'' 


(d| InJuiola r. Afanmalha 41 C. L. J 
.»58; b7l C. A04 

(r) J 528. 7 Ed i'pKoJ " itfq/rJ'i. 

II 11. L. C. 533. 617. 

I/) 30 lU»f 235 , ^ f I 

(g| fm/u^q/j » tfqnujMa. 41 C. U J. 
258. 279 
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The section The section applies to the wills of Hindus etc See 
B 35 (9) Transfer of Property Act This section states that election is postponed 
by disability Thus an infant cannot elect till the removal of his disability (a), 
but in recent cases the Court has elected for the infant and has directed, 
where necessary, an inquiry whether it will be advantageous to the infant to 
take under or against the will (&} In case of a lunatic so found by inquisition 
the Court m England has power to elect for hua (c) For the case of a married 
woman with restraint, see English text-books 


CHAPTER XXIir. 

OF GIFTS IN CONTEMPLATION OF DEATH 

191. (S. 178) (1) A man may dispose, by gift 
Properly trails made ID contemplation of death, of any 
ferabie by gift made moveable property wliioli be coiild dispose of 
death by Will 

(2) A gift IS said to bo made in contemplation of death 
wbeio a man, who is ill and c\pects to die shortly of Ins 
illness, delivers to anotliei the possession of any moveable 
pioperty tt' keep as a gift in case the donor shall die of 
that illness 

(3) Such a gift may he resumed by the giver ; nnd shall 
not take effect if he recovers from tlie illness during nhjch 
it was made ; nor if he survives the person to whom it was 
made. 

Illustrations 

(t) A, being III, and m expeclicn of death, delivers to fi, to be retained by him 
in case of A s death — 
a watch 

a bond granted by C to A 
a bank note 

a promissory note of the GoTeroment of India endorsed in blank . 


(o) Boushlon T Boughton, 2 V« kb 
12. Slnaf/ietJ r. StKOlfelJ, Cm I 
Tmlb 176 

ID See Qr Ihn f ftavard 1 SwsBit 
409 mad BO e , Bmvn r iBnvrt, 2 
Eq 481 , Be Monlega, (1696) I 
Ch, 549 . Sameit. 1900 N\ 


N 61 , Cooper r Cooper L. R. 7 
H L. 53 J 527 7 Ed 
(e) Be Se/lon (1898) 2 Cb 378 

Wbclbei to e»K cl m lunmtic oof 
to iou&d the Court emn elect, tee 
tmtae cmi« asd mlio If tUtt » FifoU, 

22 CL D 263 
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a bill of exchange ccdoised in blank 
ccrtam mortgage deeds 

A dies of the Illness during which he delivered these articles 
B IS entitled to — 
the watch 

the debt secured by C a bond 
the bank note 

the promissory note of the Government of India ' 

the bill of exchange 

the money secured by the mortgage deeds 

(*i) A being ill and in expectation of death delivers to B the key of a 
trunk or the key of a warehouse in which goods of bulk belonging to A 
are deposited, With the intention of giving him the control over the contents of 
the trunk or over the deposited goods and desires him to keep them in case of 
A’a death A dies of the illness during which he delivered these articles B is 
entitled to the trunk and its contents or to A s goods of hulk in the warehouse 

(lit) A, being ill and m expectation of death puts aside certain articles 
in separate parcels and marks upon the parcels respectively the names of B 
and C The parcels are not delivered during the life of A A dies of the illness 
during which be set aside the parceU B and C arc not entitled to the contents of 
the parcels 


1 Donatio mortis causa This Is a form of gift which has been recognised 
In most systemi of law This section is not applicable to the wills of Hindus 
(see Sebed HI S 57) or of Miibamndans (See s 5&) But gifts of on analogous nature 
wore not unknown in Hindu law (a) Under Muhammadan law also such gifts 
were recognised (5) It can be tra'*od back to civil law whence the name 
dortaita mortiS causa 


2 Incidents of donatio Tbo incidents attached to a gift of this kind 
are (1) It Is incomplete during tho life of the donor (3) Jt may bo revoked by him 
at any time before bis death (3) It mast bo accompanied by delivery but tboro 
may bo a good Jonalio tnorifS causa of ao Instrument which docs not pass h? 
dollverj , then tho executors arc trustees for tho donee (4) If tbo donor recovers 
from the condition of contemplation of death the inchoate gift comes to an 
end (5) The death of tho intendel donee before tho donor has tho same 
effect (c) 

3 Chiractorlstlca it will le seen that one characteristic of a gift ns 
contemplated by the section |i that It is conditional therefore title docs not pas* 
abioldtclf to tho donee on delivery as In the case of a gift It may bo resumed by 
the donor and falls to take effect if he re overs or the donee dies brfort him An 
absolute gift to take effect ImmidUlely eanno* he coosldered as ft r/jflo'io 
rurlijcauii Again It differs from tbo property left ly ndeceaii person In the 


(at Uren/o v Ao-Mo 3 It L H O C 
113 I tislaUfiml r SAJu 6 M 
II C K 270 . Su^yjijj^v /law 
17 C t20 

I) /i/ j V 49 C 477 


34 C L 1 444 fh*>ofat * 

3 < \\ N 57 

/Irnra » Ihlfatf H6%) - I' 
It 234 213 V. 479 12 IJ 
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fact that the Interest in the thing given doei not vest in the heir or the personal 
representatives ]f the conditions laid down In the section are complied iritb 
Therefore the pleadings must shoiv facts that those conditions have been 
satisfied and that the transaction has amounted to a valid donafto (a) A donatio is 
obT]ousl7 differoot from a legacy, having nothing to do with a will, although 
the subject matter of such a gift has been held to be akin to a legacy and so. If 
fraudulent, is bad as against creditors f^> 

4. Dlfferonco betwoon a ie^cy and a donatio ~(t) The gift is 
not made by a will , (ti) probate Is unnecessary, for It takes eUect from delivery (c). 
(ill) eisent of the executor or administrator ts unnecessary (d) , (iv) the 
subicct-msttcr does not pass to the executor as such 

5 Olfforonco betwoon a gflft and a donatio (0 It is revocable 
during the donor s life , (it) it It llablo to legacy duty , (tii) It is liable for the debts of 
the testator upon deflcleDcy of assets (e). (in) the donor docs not part nith the 
whole of his interest until his death takes place (/} 

6 Subjoct-mattor of a donatio (p) "Any property is a possible 
subject for a donatio mortis catisa** (4), le, anything the properly in which can 
either be transferred by delivery (i) or can bo acquired by the donee with the 
assistance of a Court of Equity (y) ey, (I) bank notes (/), (II) negotiable 
Instruments, even unendorsed ff), (inj cheques payable to donor or order and 
unendorsed by him (m) t (Iv) mortgage (n) (v) poiley of loiurance (o ) , (vl) money 
due on a banker a deposit note (p) . (vii) bonds (7) (rill) money la Post OlTiee 
Ssriogs Danks (r) 


7 Things which aro not subject, matters of donatio i (l) cerllSeates 
of building societies (1) (d) railway stock (r) (iii) receipts for aonuitlea or 

certificates (u) , (it) promlsory note executed by donor (ri , (v) money In Post 
OfTice Savings Dank but Inreited iQ OoTernoent stock (b.) . (vi) money In Prlrste 
Savings DsDkfx) (vil) a part of the money due on tankers deposit aote (yj , 
(vlil) cheque of the donor (x) The mere delivery of a cheque Is not eoough. 


(«) n, pcfien ^5 u T 755 W 

■*79 12 Ed 

il) Teit V HUtrt 2 Ve*.M9. S'nHh 
V Cettn I I’ \t a’'6 
(f) lUfitn * I'a’/ixr 2 V« 255. 

(d; TaU r ///‘erf 2V« 119 -155 

(») 5m /fc V Ceurs I P Vt 4K», 

II * Ttrnxf 2 Vr* *rw. 254 
I/) » Jontt I My &. C» 

221 *. 


w .0 i: pj 

lit n a.»rr*«r, (f9l5) I CK 195 

M.Uf % t' 5 I* V. 3'b. 

» iKu 1 rv Vs 4v 

„ 3 P VX 554*. 

i t»l s 1 21 IWtT 325 fit 

15 o*. D 4.51 . /4«.J , 
s 11 c/w’ >». 21 IW*« 5 '9 
Clrmtrt V 21 Ct. D 

t51 


u) , fM. I E, N 5 


497, ire lit V hn 44 Ch. D 
76. fit SJftfaiiofir, (1902) I Cb. 
e*9 

(•) .4m X T Hilt. 3) Besr 619 
(r) Moon V 16 ^ 474 j fit 

7) xn. 44 CK. O 176. 

Is* Qttftt V Par{tt 3 M*cd 154 
(r lit llofw* (I91’| I Cb. 6^, 
tit (1972) 2 CK 594 

(f -fit lltftm. (I9J2) I CK 
in V tfwvw 13 Eq 4?4 

(•) ll mti V Tk'w* 2 \'r*. WVL 45) 
(fl fit Lttttf (1916) I CK 577 
lirl fit (iy2> 2 CK 5>l 

fit Lt* t9i*i 2 GL 594 
(i) A/ »«•** 1992 I O. (‘O 

(•) It r.U»J 15 CK D 651 
It) ft (IV-2 I CK 6*^9. 

At J>t4«t I) tq 7>4 

( b(-9.<v ly f«M , 

At AW 15 CK 0 45) 
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but the cheque must be paid or presented for payment before donor’s death 
hence it has been said it cannot be given In Contemplation of death (a) 

8 Analysis ofthasGCtion The section applies (0 to movable property 
which the deceased could dispose of by will , (it) where the gift is made in con 
templation of death, i e , by a person who is ill and expects to die shortly of his 
illness, (m) where there is dellrery to the donee, Uv) the gift is resumable and 
conditional on the donor dying of the lilnesa during which it was made or before 
the donee , (v) it takes effect if the donor dies of the illness during which it was 
made (6) 


(i) Jfoiabh props} it/ Ordinarily the rule is confined to movable properties 
because it is in respect of them only that interest passes by delivery Where delivery 
Will not effect a complete gift infer t«ro«, it cannot create a dofiaiio mortis causa 
because it will prevent the property from vesting in the executors (c) But m cases 
where delivery gives no good legal title it makes the executors trustees for tho donee 
and they must do what la necessary to perfect tho transfer (d) The reason is 
that the Court does not regard the title m the donee to be vested by tho gift, 
but that it so vested that ho con call upon the executor to carry into effect the 
intention manifested by a person whom he represents Where tbo donors act 
therefore Is incomplete, the question arises, not what the dooor can bo compelled 
to do, but whether the executor cannot bo compelled to complete it, ho being 
considered as a trustee for the donee, so as to make the gift binding on the 
estate (c) 


A mortgage deed it has been hold, can be made a subject of a donatto mortis 
causa, so that the property in the deeds and tbo right to recover tbo money 
secured by them passed by delivery and tbo personal representatives ato trustees 
for the donee aud it is theif duty to mako the gift effectual (/) 


(ij) Oi/t made in contemplation o/ death In order to constllutc n good gift 
It must have been given in contemplation of death (p , where not so mode tbo gift 
cun not be valid (/i) The evidence of the gift being made in contemplation 
of death must be of the clearest and tbo most unequivocal chaTseter Tho onus 
lies on tbo donee to establish this fact (0 It is not necessary that tbo clahnanls 
tcstlmoD) should bo corroborated bj further evidence (j) 


The gift, however, need not bo made in extremis but If the donor dies within a 
few days It will be presumed to have been given In contemplation of death (1) There 
mult bo evidence of some circumstance of the Immediate nppearacco of the death 
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of the testator at the ttme of the gift Tho mere fact that at the time the testator 
is In a low state but not la a dangerous tray will not make a gift good even if the 
donor were to die shortly thereafter A gift In contemplation of aulcida does 
not constitute a valid donatio (b) 

The word shortly does not mean within a few days The gift has been held 
to be good even where made 8“veral weeks boforo actual death (c) 

(««0 Delivery of possession to the donee Actual delivery Is essential (d) A 
mere symbolical delivery will not be effective (e) nor Is a verbal gift enough (there 
must be change of possession) {/> nor a mere intention to deliver Thus where a 
testator caused monies etc to be sealed In three different parcels and directed that 
they should bo given to the legatees whose names wero put on the parcels after 
his death and the parcels were then replaced In the chest held as there was no 
actual delivery and the testator had resumed possession there was no donatio (g) 
So where the deceased ]ust before her death told B to take tho keys of a dressing 
case containing trinkets and on her death to deliver them to the plaintiff held^ 
this did not constitute a valid donatio (h) 

It has been held further that delivery* means the deceased not only parting 
with possession but also with dominion over tho subject of the gift There must 
be an unequivocal mteotioo to give (t) Where dominion is not intended to be 
parted with there Is no valid donatio 0) Delivery however, need be at the actual 
momeot at the gift (k) Aotecedeot delivery will be good provided the capacity 
in which the chattel is held is chaoged when the donatio is effected (/) Delivery 
to an agent of the donee will be good (m) but not to an agent of the donor (n) 

Delivery may be (1) complete such as would be sufficient in the case of an 
ordinary gift and as in the case of a donatio mortis causa would necessitate a 
retransfer to the donor should be recover or (2) an inchoate delivery or transfer, 
such as would not be suQtoieat in the case of an ordinary gift and as in the case of 
an intended donatio would require something further to be done by the represen 
tatives of the donor after bis death Delivery of the key of a box is transfer of 
dominion over the goods in the box (o) Delivery of a key is not the delivery of a 
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but the cheque must be paid or presented for payment before donors death 
hence it has been said it cannot be given In contemplation of deith (a) 

8 Analysis of the section The section applies (0 to movable property 
which the deceased could dispose of by will , (ii) where the gift is made m con 
templation of death te by a person who is ill and expects to die shortly of his 
illness (ill) where there IS delivery to the donee, (lu) the gift is resumable and 
conditional on the donor dyiDfe, of the illness during which it was made or before 
the donee (v) it takes effect if Ibe donor dies of the ilJnees during which it was 
made (h) 

(i) Movable property Ordinarily tho rule is confined to movable properties 
because it is in respect of them only that interest passes by delivery Where delivery 
will not effect a complete gift inter vieos, it cannot create a donatio mortis causa 
because it will prevent tho proper ty from vesting m the executors (e) But m cases 
where delivery gives no good legal title it makes the executors trustees for the donee 
and they must do what is necessary to perfect the transfer (d) The reason is 
that the Court does not regard the title m the donee to be vested by the gift 
but that it so vested that ho can call upon the executor to carry into effect the 
intention manifested by a person whom he represents Where the donors act 
therefore Is incomplete the question arises not what the donor can bo compelled 
to do but whether the executor cannot bo compelled to complete it be being 
considered as a trustee for the donee so as to make the gift binding on the 
estate (e) 

A mortgage deed it has been bold can be made a subject of a donatio mortis 
causa so that the property in the deeds and the right to recover the money 
secured by them passed by delivery and the personal representatives are trustees 
for the donee and it is their duty to make the gift effectual (/) 

(«) Gi/t made in contemplation of death In order to constitute a good gift 
it must have been given in contemplation of death (p where not so made the gift 
can not be valid (/i) The evidence of the gift being made in contemplation 
of death must be of the clearest and the most unequivocal character The onus 
lies on the donee to establish this fact (t) It Is not necessary that the claimant s 
testimony should be corroborated by further evidence (j) 

The gift however, need not bo made »» extremis but if the donor dies within a 
few days it will be presumed to have been given in contemplation of death (A) There 
must be evidence of some circumstance of the immediate appearance of the death 
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of the testator at the time of the gift The mere fact that at the time the testator 
IS In a low state but not In a dangerous war will not make a gift good even if the 
donor were to die shortly thereafter {a} A gift In contemplation of smcido does 
not constitute a valid donafio (fi) 

The word shortly docs not mean within a few days The gift has been held 
to be good even where made several weeks boforo actual death (c) 

(iiO Deliicry of possession to the donee Actual delivery is essential (d) A 
mere symbolical delivery will not be effective (e) nor Is a verbal gift enough (there 
must be change of possession) (/) nor a mere Intention to deliver Thus where a 
testator caused monies etc to bo scaled In throe different parcels and directed that 
they should be given to the legatees whose names were put on the parcels after 
bis death and the parcels wtre then replaced In the chest held, as there was no 
actual delivery and the testator bad resumed possession there was no donatio [g) 
So where tho deceased just before her death told B to take tho keys of a dressing 
case containing trinkets and on her death to deliver them to the plaintiff held^ 
this did not constitute a valid donatio (h) 

It has been held further that dellrery* means the deceased not only parting 
with possession but also with domlnioo over the subject of the gift There must 
be an unequivocal intention to give (i) Where dominion is not intended to be 
parted with there is no valid donatio (^) Bel very however need be at the actual 
moment of the gift (A.) Antecedent delivery will bo good provided the capacity 
inwbchthe chattel Is held Is changed when tbe donotio Is effected (/) Delivery 
to an agent of the donee will bo good (m) but not to an agent of the donor (n) 

Delivery may be (1) complete such as would be sufliclent In tho case of au 
ordinary gift and as in the case of a donatio mortis causa would necessitate a 
retransfer to the donor should be recover or (2) an inchoate delivery or transfer 
such as would not be sufTioient m the case of ao ordinary gift and as in the case of 
an Intended donatio would require something further to be done by the represen 
tatlves of the donor after his death Delivery of the key of a box is transfer of 
dominion over the goods in the box (o) Del very of a key is not the delivery of a 
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symbol m the name of the thing which would be insufficient but it is the way of 
coming at the possossiou or of making use of the thing (a) 

The necessity of some act towards gift or transfer is insisted upon m order to 
avoid the dangers attached to mere nuncupative legacies (b) 

If the donor resutneg possession of the object, the gift is at an end (c) but posses 
Sion in such connection means possegsion coupled with dominion e g delivery to the 
donor for safe custody does not mean parting with possession by the donee and 
so does not affect thu validity of the gift {d) 

(lo) Gift conditional and resumable by donor If a gift is made m expecta 
tion of death there is an implied condition that it is to he held only m tie 
event of death (e) The title of the donee is incomplete during the life of the donor 
as it can be revoked at any time before death (/> The title therefore remains in 
the donor unless the event occurs which is to divest him (g) If the donor survive the 
iltness the thing shall be restored to him (A) The donee then becomes a trustee 
for the donor in respect of the goods delivered (i) An unconditional or a present 
gift cannot be a donatio (^) A transaction therefore cannot be both a gift and a 
donatio mortis cousa (A) A gift may be good as a donatio although It is coupled 
with a trust or condition But such a circumstance affords a very strong argument 
that the deceased did not lutead to make a donato mortis cavsa but as it were to 
make the defendant her executor under a nuncupative will (f) 

(v) Shall die of that illness The gift takes effect only if the donor dies 
of that illness from which be did not expect to recover when be made the gift (m) 
la ordinary oases where death follows such a gift the Court will infer that tie 
gift was made in contemplation of death even though the testator had made no 
express declaration to that effect (n) Of course where there is evidence rebutting 
this presumption the gift will fail as a gift made m contemplation of death (o) 
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PART vn 

Proteclion of Property of Deceased, 

Succession Protection of Property Act This Part is taken from an Act 
known as Succession (Protection of Property) Act XIX of 1841 except S 197 which 
formed S 23 of the Succession Certificate Act Act XIX of 1841 bad a lengthy pre- 
amble setting forth the obiect of the Act, which was to meet cases of unlawful possess 
ion or disturbance of possession under pretended claims of right, and to discounten- 
ance the employment of force and fraud The decision by the Judge was not to be of 
such a nature as to supersede the necessity of a regular suit Lastly, the applioant 
' was left to his ordinary remedy by snit unless be shewed that If so left, he was likely 
to be materially prejudiced by waste misappropriation or deprivation of possession 
It was thus an exceptional measure to be resorted to m exceptional cases and may 
be compared to S 145 Criminal Procedure Code The recitals in the preamble 
were followed in the provisions of the Act («) The recital has been abolished 

Applications uud^r the Act have been condemned It has been said that Courts 
have been given such wide powers of making interlocutory orders that nobody will 
bo prejudiced If a regular suit Is brought and reliefs of an interlocutory nature are 
asked for (6) Although epeedy relief is now obtainable m a regular suit yet 
the provisions of the Act have been retained and are embodied In the sections 
that follow 

Where possession is not taken by a pretended claim of right or by force or fraud 
(see S 193) these sections do not apply There should be a finding by the Judge 
that the applicant should be materially prejudiced by being compelled to bring a 
regular suit (S 193) This Part empowers a District Judge to interfere with the 
ordinary rights of parties by means of a summary procedure (Ss 194 195)audso 
before it can be held that the Court has jurisdiction it must be found that the provisions 
of the law, as laid down in these sections, have been duly complied with (c) The 
general principle is that where jnnsdiction has been given upon certain specified 
terms, these terms must be strictly complied with otherwise the jurisdiction does 
not arise (<2) In a proceeding under these sections the District Judge has no 
jurisdiction to determine questions of title He can only deal with the right to 
possession An order by him to have the property of the deceased divided among 
two widows in equal shares, m a proceeding under these sections Is bad (e) 

Distinction between Succession (Protection of Property) Act 
and Succession Certificate Act It has been thus stated In the one case 
there was a party in possession who was not to be disturbed unless his possession 
was manifestly wrongful In the other case, there was no consideration arising out 
of possession and the Court with several claimants before it, all standing upon 
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equal ground bad to determine the r ght to the certifljate and to grant the same 
accordingly (a) 

Part V (now Part VII) deals with protection of the property of the deceased 
It 13 largely based on the Succession {Property Protection) Act, 1841 (XIX of 1841) 
This Act was framed under the old syatem of draft ng and certain slight verbal 
changes of language have necessarily been made In introducing its provisions in the 
consolidated Bill but reference w 11 be made under the appropriate clauses to all 
changes which are other than purely verbal — Notes on Clauses of the Original 
Bill 


The amendments made are purely drafting amendments — Joint Committee 
Report Amendments of a verbal nature have been made m the language of all the 
sections The change in connootton with S 193 has been noted as that is of a more 
material nature 


192 (P PA 1 ) (1) If any person dies leaving property, 
moveable or immoveable, any person claiming 
a right by succG Sion tborefco, or to any poi- 
tion thereof, may make application to the 
District Judge of the district where any part 
of the pioperty IS found or situate for reiief, 
either after actual possession has been taken by another person, 
or when forcible means of seizing possession are apprehended 


Person claim ng 
right by succession 
to property of dece 
aaed may apply for 
relief against wrong 
ful possession 


(PP.A. 2) (2) Any agent, relative or near friend, or the 
Court of Wards in oases within their cognizance, may, in the 
event of any minor, or any disqualified or absent person being 
entitled by succession to such propel ty as afoiesaid, make the 
like application for islief 

1 The section A court has jurisdiction to entertain an app] cation under 
this section only where the conditions set out in this sect on and in the next exist 
Therefore where a party in a very high handed manner took forcible possession of 
a furniture shop and there was every likelihood of bis proceeding to great lengths 
unless sharply checked held the District Judge was right In taking action under 
this Act (b) 


2 Succession The object of the Act as has been stated above Is the 
protection of property of a deceased person When such property has been taken or 
there is apprehens on of being taken by another person the Court is justified In 
interfering only in the interest of a person claim ng by right of succession There 
fore on tho death of the member of a Hindu family governed by Mitakebara Jaw 
as the other members take by autvivorship and not by Inheritance these sections 
have no application fcj An application however lies by a person who claims o 
share only in tho estate left by the deceased alleging that his share has been seized 

bv other persons in assertion of a pretended cla m of right by gift or succession (ci) 


V Mhl/tar 23 M L J 
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The word •»ucce*ilrn‘ U nol coifnei I" lac-fMi'jn uni »rrJ**»5Mlo 

teit&nraUrr »Jcer«ilon ll Ii roi nfcftitfr lucc**!* on thoald claimed 

frota the U»t frorrlelcr ll I* co-ip-leot for * •hcbilt lo rrei-rl an arrll 

catioo tinder the Act (a). 

3 Dlslrlcl Judge. Oily ihe Dltlrlcl Judge n empowered lo enlertaln an 
arr’'C»^!on ender thle *<“fltoT N\ helh^r the eirfftilen Irelu^ei a hut:rd»tale 
Judge (f ) cr Ibe Kecordcr of llaocorn (c). a^e tba cii-e died telow, 

A Sotzurc An aprllcalion under iSli aecHon l»f« when Ihe poiteiiioQ to 
property n Table or inmoTable ll dUluihed by • perion with apratently no lawful 
Ullefd). Thehma'ideiof Ibe apthearl DJit be />f»e clear It) It la gener- 
ally when djipjlci break oul on ihe dealb of a forcible leixjro or ihrcnl 

of icUjra of property by lo-ne one cr other of the parliet to the diiputo la made, 
that an appM-atlon hfi under thia aectlon by the peraen tnlllird who la or la threa- 
tened to le ouited from poiif«atcn (^1. An application may be made by the 
Collector ai agent of th** Ccurl of Warda for the appoinVmrnl of a curator Ip) 

193. (P.P.A. 31 '1 'he District .Tudi^c to wltom sncli nppli. 

inrjuiry made cition IS initlo slnll, in tlic first plnco, c\n- 
hyJudK^ niiiio tho ripplicAnt on o^tl), nml niny make 

such {urtlicr inquiry, if nny «s l.e tinnks ntcc^siry ns lo 
wliLtlicr there is htifiicicnl gmiint] for that tho pnrLy 

in poi5‘‘CSfeion or taking forcihlo* intuns for fcci/ing possession 
has no Ian ful title, nnd thnl tho applictnl, oi the person on 
who'-c hohiilf he* «ppht.s, is entitled and is likely to bo 

niftleniilly prejudiced if loft to the ordinitiy lemedy of u suit 
and that the npphcntion is made bvnajitlo, 

1. Change S 3 of the old Act ran aa foUowa . 

And it la hereby enacted, that the Judge to whom auch application ahall bo 
made ahall, ID tho firat place cntjulrc by the aolemn declaration of tho complainant, 
and by witnesaea and documents at bis discretion, whether there bo strong reasons 
for believing that the party In pcsscssion cr taking forcible means for seizing 
possession baa no lawful title, and that the applicant, or the person on whose 
behalf bo applies la really entitled sod Is likely to Lo materially prejudiced if 
left to the ordinary remedy of a regular euit, and that tho application is made 
lonajlde 

2. The section There has thus been a materiel alteration in the wording 
of this section In the corresponding aectlon 3 of tho oid Aot it was provided 
that the Judge “shall enquire by the aolemn declaration of the complainant,' 
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which was construed to mean that he could act on the statements contained 
m the affidavit of the applicant (o) That provision has been omitted, m the 
present section so that the Judge ts bound to “examine the applicant on oath” 
Under the old Act the holding of a preliminary enquiry was compulsory (b) but 
it js no longer so Jn view of the words used in this section The inquiry was 
insisted upon in order that the Judge might bo satisfied, first, that the opposite 
patty had no title , and secondly, that the applicant was entitled and was likely 
to be materially prejudiced if left to the remedy of a regular suit, and that the 
application was bona fide (c) These are conditions precedent to the application 
of the section The judge must examine the applicant and hold the enquiry, 
if he thinks necessary, prior to the citation of the party complained of as men. 
tioned in the next section An omission to examine the applicant is a material 
irregularity (d) The word 'shaU* in the section is mandatory (e) Although the 
holding of an enquiry is no longer imperative, the Judge must be satisfied on the 
evidence of the applicant on the points mentioned above If the evidence be 
not satisfactory he may order an enquiry if be thinks it necessary in the Interest 
of justice When such an application is presented, in the ordinary nature of 
things, it is desirable after a summary enquiry to pass an order as to who is to 
remain in possession or as to a curator being appointed (/) 


3 Examination of applicant The applicant and bis witnesses should 
be examined m support of his case A refusal of permission by the Judge is a 
material irregularity and the High Court can interfere m such a case He oannot 
act merely on the report of the Collector (y) Therefore where the Judge did not 
go into evidence but relegated the parties to s regular suit (k), or where on the 
application of the District Collector, as agent of the Court of Wards, for the 
apppomtment of curator the Judge on the same day made an order (i), or where 
ho acted simply on the report of the Collector (j), or where the party complained 
of failed to produce the remaining witnesses on the day fixed for their production 
and the Judge accordingly made the order (Ar), held, be bad m each case acted with 
material irregularity A District Judge has to be satisfied that the opposite party 
has “no lawful title.” Merely bearing a pleader in support of the claim is not 
enough (f) The requirements of this section cannot be dispensed with where 
S 199 applies (m) 


(cl 

id] 
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JagaihamhaU 71 I C 32 
JihduUa Y Mirthut, 23 M L J 
537, 17 I C 429 . Ganga Saha\ 
Y Bahu Lei. 46 I C 589. 
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4. Jurisdiction. It has been observed beforo that compliance with the 
provisioDs of this section and the next arc essential (n) The Court has no juris- 
diction to act In disregard of these two sections {fi). Before the Judge assumes 
jurrlsdiction It must be found that the provisions of law have been strictly complied 
With (c) A slight caso would not be sufficient The Judge must bo satlsGod 
on all the polots mentioned in the section before be can properly exercise bis 
jurisdiction (d). 


194. (P.P, A. 4.) If tho District Judge is satisfied that 
p oced re there is sufficient ground for believing as 

roce are aforesaid but not othorrsnse, lie shall summon 

the party complained of, and give notice of vacant or 
disturbed possession by publication, and, after the expiration 
of a reasonable time, shall determine summarily the right to 
possession (subject to a suit as hereinaftof provided) and 
shall deliver possession accordingly : 

Provided that the Judge shall have the power to appoint 
an officer who shall take an inventory of effects, and seal or 
otherwise secure the same, upon being applied to for the 
purpose, without delay, wlietber be shall have concluded the 
inquiry necessary for summoning the party complained 
of or not. 


1. Satisfied The Oiatnct Judge has got to bo satisfied that tbo cODdttions 
laid down is S 193 exist before he begins to proceed under this section and Issues 
notice upon the party against whom the complaint is made. The application 
ought not to be granted as a matter of course (e) A slight case would not be 
sufficient. The title and bona fides of the applicant must prima facie be clear. 
It must also appear that the party complained of had no lawful title to possession 
and that if the applicant were referred to a regular suit he would bo a serious 
sufferer, as by risk of waste or misappropriation or by his inability to prosecute 
bis right when out of possession (/). The District Judge Is entitled to take 
into consideration the delay which occurs m presenting or bringing on an 
application (g) 

2. Determine summarily Tbe decision of the Judge is not adjudication 
on the question of title but of a summary character determining the right to 
possession only It is final so far as It goes and not subject to any appeal or 
review (S 209). It does not debar tbe parties from bringing a regular suit 
(S 208). 


(a) Kttihnaiaml r. SiZulhufirUhna, 24 {J) JuioJa v Gouree, 6 W. R Mu 

M 3o4 53, 56 

(h) Kathandarama v Jagalhamhai, 71 («) Goplr Ra) Kthhna, 12 C L J 8; 

I C. 32 . See Jag9)l v Manmohan, KriihnaiamI y. \fulhukrbhna. 24 

7 P. R 1904. M 364 

(c) Salo Koer y Gopal Sahu, 3A C. 929, (/) JuioJa y Couree 6 W. R. Mu 

12 C W N 65 See Nassenanjl 53, 56 

V Afeer MynooJten, 6 M 1 A Ig) SaWa/am y Vlnayah 102 1 C. 

134. 155 622. 

57 
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3. Summon the party. This follows from the elmentary rule of 
universal application and founded upon the plainest principles of justice that a 
judicial order which may possibly affect or prejudice a party cannot be made unless 
he had been afforded an opportunity to be heard. The High Court can intefere on 
breach of this rule (a). 

4. Inventory. The power to order an Inventory {s one of a still more 
summary character than that of determining possession, because the order can be 
made before the Judge has finished his enquiry, provided he is satisfied that bis 
Intervention is necessary for the protection of the alleged interests of the applicant 
As the inquiry takes place after the examination of the applicant on oath, it is 
clear the order for inventory cannot be made before such examination Where it 
IS so done the order is made withont jurisdiction and can bo set aside under 
S 115 C. P. C. (h). From the word ‘concluded’ it appears that the Judge may 
direct an inventory to be taken, if it appears necessary in the course of enquiry 
though the enquiry ^aa not been concluded. In other words, the inventory 
cannot be directed to be made before the enquiry has begun though it may be 
directed before the enquiry is finished (c). 


195. (P. P. A. 5.) If it further appears upon such 
A ointment of aforesaid that danger is to be 

ourator'pend'iDg de. apprehended of the misappropriation or 
termination of pro waste of the property before the summary 
proceeding can he determined, and that the 
delay in obtaining security from the party in possession or 
the insufficiency thereof js likely to expose the party out 
of possession to considerable risk, provided be is the lawful 
owner, the District Judge may appoint one or more curators 
whose authority shall continue according to the terms of his 
or their respective appointments, and in no case beyond tlio 
determination of the summary proceeding and the confirma- 
tion or delivery of possession in consequence thereof : 

Provided that, in the case of land, the Judge may 
delegate to the Collector, or to any officer subordinate to the 
Collector, the powers of a curator : 


Provided, further, that every appointment of a curator 
in respect of any property shall be duly published. 

Tho soctlon. The section is not affected by S 199, so tbo Judge is not 
entitled to proceed upon tho Colleotor's report only and dispense with the require* 
ments of tho prccccding sections of this Part (d) The main relief sought 
by on applicant under S 193 Is delivery of possession, whore lie has been 


(M 
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SetvenJra v I^CoienJta 39 C. L 1 
279 . ReJenJta r Atot. 25 C L J 
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actually ousted, and protection when forcible means of seizing possesalon 
are apprehended There are two other ancillary reliefs be Is entitled to, t»i 2 , 
to have the effects of the deceased scoured by an Inventory or otberwiso made 
by an officer appointed by the Court and to have a curator or curators 
appointed with more less the aanio end In view Of course the grant of one 
relief U no bar to the grant of the other 

When curator may be appointed The conditions subject to which a 
curator Is to be appointed are (») there must *be an application and examine 
tlon under Ss 192 and 193 (lO the Judge must be in a position to say upon suoh 
application and examination that danger is to be apprehended of misapproprla 
tion or waste of the properly before the summary suit can be determined , 
and (ill) delay in obtaining security from the party In possession or Us 
Insufficiency Is likely to expose the party out of possession to considerable 
risk (id) the Judge must be satisfied that the applicant Is the lawful owner and 
should state in the order that he U satisfied aa regards these requisites (o) 

Failure to observe the conditions which limit the power of the Court to 
appoint a curator amounts to material irregularity under S 115 0 P Code (6) 
Where there was no clear finding that the danger of misappropriation was really 
apprehended and the District Judge did not demand security from the party in 
possession the order was set aside (cl 

Curator and receiver The position of a curator is analogous to that 
of a receiver None Is in any sense a representative of the deceased £acb is 
merely entrusted by the Court with certain powers over the estate for a 
temporary purpose (d) 

196 (P P A 6). The Distnot Judge may awthonse the 

Fowetsconfetabie oucator to take possession of iha property 
on curator either geneiallj or until security is givon 

by the party in possession, or until inventories of the property 
have been made, or foi any other purpose necessary for 
securing the property from misappropriation or waste by the 
party in possession 

Provided that it shall hem the discretion of the Judge to 
allow the party in possession to continue in such possession on 
giving security or not, and any continuance in possession shall 
be subject to such orders as the Judge may issue touching 
inventories, or the securing of deeds or other eSects 

Term of office The cmator, where so time is fixed for the duration 
of bis appointment continues to he in possession of the property till the deter 
minatloD of the summary proceeding and the delivery of possession in consequence 


(0) P'fam Lot V KoUa ‘liam 29 A 
L.J 711 F B , tee Afahmadhhal 
V Bal fiacahat 63 I C. 269 

(1) Pepamma t CoUeclor &e 12 M. 
341 , /CiftAnaM"!! v Afuthui^tvhna 
34 M 364 AfaJan Copal r 
hafiada 23 I C 243 


Afadan Copal r NatSada 23 1 C 
248, tee Sakfiaramr t^inoyak 
1 C. 622 

Idf Harifiar r Hanndra. 37 C. 754 , 
Bahaiah r Nanappa 20 B 437 
See S 200 
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But the Court can limit the duration of bis authority, (i) until security is given 
by the party in possession, (li) until inventories of the property have been made, 
or (ill) until such other tune as may appear to the Court sufficient to secure the 
property from waste 

Proviso It will appear from the preceding section that a curator is appointed 
in order to mmimiso the loss or damage that ought accrue to the party out of 
possession conscciuent on the delay in obtaining security from the party in 
possession or the insufficiency thereof This section declares that security is not 
to be demanded from the party in posscseion as a matter of course but the 
matter rests in the discretion of the Court as also the matter whether Ibis party 
will be allowed to continue in such possession or not But the discretion oven 
if exercised in favour of the continuance lo possession, will not in any way affect 
or limit the Judges power touebjog invonioi-ics or the securing of deeds or other 
effects 

197. (S C. 23) (1) Wlioro a ceitificate has been gian 
led under Part X or under the Succession 
cia 0 °^*of**°oQ”tam Ooitificatc Act, 1889, or i grant of probate 
powers by curators 01 letteis of administration has been made, 
a curator appointed undei this Pait shall 
not cseroiSQ any authouty lawfully belonging to the lioldci 
of the certificate or to the executoi or administiatoi, 

(2) All persons ^\ho have paid debts or rents to a curator 
paymsnt of debts authorised by a Court to recene them shall 

cte to curator 1 )q indemnified, and the cuiator shall bo 

lesponsiblo for the payment thcieof to tho person ■\\ho has 
obtained tho ceitificate, probate oi lettois ot administration, 
as the cab6 may be 

The section The secUoo shows that the existence of an executor or 
admmisttator ot certificate holder is no bar to the appointment of e curator, but 
la order that their powers msy not como ti to conflict It is provided that in such 
a case the curator shall not oxerciso any authority lawfully bclcDging to any 
of the former persons 

Subsection (2) further provides that pajment to a curator authorised 
by the Court to rcceivo it is a good discharge of tho debt or rent so far as 
tho debtor or tenant is concerned The cxeoutor, administrator or oorlificale 
bolder is to recover the amount from tho curator and the debtor or tenant Is 
not liable to make good tho amount to the estate in case default Is made by 
the curator 

198 (P. P A 7) (1) The District Judge shall fako 

from tho curator security foi the faithfu/ 

leeurVty °and may dl«clmigO of hl3 tlU«t, and fol lOndtriUg 
receivo remunera satl^fllCtOI J nCCOlints of the EAinO «S JjOit- 

inafttr proMcled, and mat nutlion^c him to 
rtccivo out of tho propcity such rcmunti ition, in no ca^c 
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exceeding five per centum on the moveable property and 
on the annual profits of tho immoveable property, as tbo 
District Judge thinks reasonable 

(2) All surplus money realized by tbo curator shall bo 
paid into Court, and invested in public securities for the 
benefit of tho persons entitled thoicto upon adjudication of 
the summary proceeding 

(3) Security shall be required fiom the curator with 
all reasonable despatch, and, where it is practicable, shall bo 
taken generally to answer all cases for which tho person may 
be aftei wards appointed curxtor , but no delay in the taking 
of security shall picvent the Judge from immediately in- 
vesting the curator with tho powers of his office 

199 (P. P A. 8 ) (1) Where the estate of the deceased 
_ ^ , person consists wholly or in part of land pa V- 

Boport from ^ — ; n/l*' 

Collector whore mg rovenuo to (jovernment, in all matteis 
estate inciudea teye regarding tho propriety of summoning the 

nue paying land .. 

party in pos«ossion, of appointing a curator, 
or of nominating indniduals to that appointment, tho District 
Judge slnll demand a rcpoit fiom the Collector, and the 
CollcLtor shall thereupon furm«h the same 

Provided that in cases of urgency the Judge may proceed, 
in tho first instance, without such report 

(2) The Judge shall not bo obliged to act in conformity 
with any such repoit, but, incase of his acting otherwise than 
according to such report, he shall immediately forward a 
statement of his reasons to the High Court, and the High 
Couit if it IS dissatisfied with such reasons, shall direct the 
Judge to proceed confoimahly to tho report of tho Collector 
Tho section Jhe section may bare aerved somo useful purpose when first 
introduced but it strikes as being wholly out of place at the present day 
Sub-seotlon ('’) seems to exhibit s blaa in favour the executive in the mlud 
of the framers of the Act 

The section though it requires a Judge to call upon a Collector to submit 
a report has not authorised the former to dispense with the requlrments of 8 193 
If tbo Judge therefore pursuant to the Collectors repoit were to appoint a 
curator to take possession without bolding an inquiry the proceeding would be 
vitiated by irregularity and would be liable to be set aside on revision by the 
Blgh Court (o) 


(o) ArbAnaiaml r Afu/^j^niAna 24 


M. 364 
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200 (P. P. A. 9. ) The Curator slial] be subject to all 
Institution and orders of the District Judge regarding the 
defence of suits. institution or the defence of suits, and all 
suits may be instituted or defended in the name of the curator 
on behalf of the estate ; 

Provided that an express authority shall be requisite 
in the order of the curator’s appointment for the collection 
of debts or rents ; but such express authority shall enable 
the curator to give a full acquittance for any sums of money 
received by virtue thereof. 

Suit by curator. Isa succesainn certificate necessary for a curator before 
institution of a suit? Babasah r. Narsappa {.a) is authority for the proposition 
that it is not necessary, for a curator is not a representative of the deceased person, 
but in Harihar v. Harendra (h) it has been pointed out that It is necessary, at 
any rate, in certain cases. 

201. (P. P. A. 10.) Pending the ouatod/ of the pro- 
,,, . perfcy by the curator, the District Judge may 

apparent owners make such allowances to parties having a 
ponding custody by prima facie right thereto as upon a summary 
investigation of the rights and circumstances 
of the parties interested he considers necessary, and may, at 
his discretion, take security for the re-payment thereof with 
interest, in the event of the party being found, upon the 
adjudication of the summary proceeding, not to be entitled 
thereto. 

202' -(P. P. A. 11.) The curator shall file monthly 
Accounts to be acoounts in abstract, and shall, on the expiry 
filed by curator. of each period of three months, if his ad- 

ministration lasts so long, and, upon giving up the possession 
of tlie property, file a detailed account ot bis administration 
to the satisfaction of the District Judge. 

curator shall . 

be open to the inspection of all parties in. 
accounts right tcrcstcd ; and it shall be competent for any 
of interested party gucli interested party to appoint a separate 
to keep duplicate. pei'Son to keep a duplicate account of all 
receipts and payments by the curator. 


203. (P. P- A. 12) (1) Tho accounts of the 


2) If it is found that t!ie accounts of tho curator are ni 
•, or that tljyy arc erroneous or incomplolo, or if the 


' 20 D. 437. 


1 (4) 37 C. 754, 759. 
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cur.ilor docs not jiroducc tl.cm whenever lio is ordered to do 
so by the District dudgo^ he slinll be pnni‘>Iublc with fine not 
oxceodinj one thoii«nn(i rupees for cxery sucli default 

204. (P. P. A. 13). If the .fudge of nnj district has 

n ...... appointed ft curator, in respect of the whole 

Bar tr» appoint. M . ^ i i 

meni of second cura* of the propcrl}' of ft ncceisoa person, sucli 
torfofiaroepropcrty. j^ppoiiitmont shall preclude the .fudge of any 
other district w'itliin the same province from appointing any 
other curator, hut the appointtnent of ft cinntor in respect of 
a portion of the property* of the doce.ased shall not preclude 
the appointment within the same province of another curator 
in respect of the residue or any portion thoroof : 

Provided that no Judge shall appoint a curator or 
entertain a summary proceeding in respect of property which 
is the subject of a summary proceeding previously instituted 
under this Part before another Judge : 

Provided, further, that if two or more curators are appoin- 
ted by different Judges for several parts of an citato, tbo High 
Court may make such order as it thinks fit for the appoint- 
ment of one curator of the whole property 

205. (P P. A. 14) An application under this Part to the 
LimiiatjoDof District Judge must bo made within six 

time for application months of the death of the proprietor whose 
for curator. property is claimed by riglit in succession. 

Proprietor. Proprietor does not mean full or absolute owner of property. 
So where an appllsatlon was made within six months of the death of a Hindu 
widow who had succeeded to her husbands property, held, the application was 
within time (a) 

206. (P. P. A. 15). Nothing in this Part shall be deemed 
Bar to enforce, to authorise the contravention of any public 

ment ofPart against ^ct of settlement OP of any lewftl directions 
public settlement or .3 , 

legal directions by glVSD by a OCceaSed proprietor of any pre- 
deceased. perty for the possession of his property after 

his decease in the event of minority or otherwise, and, in every 
such case, as soon as the Judge having jurisdiction over the 
property of a deceased person is satisfied of the existence of 
such directions, he shall give effect thereto. 


( 0 ) V Khanappa,3A B 115, 

fold IQ Benode r. Bal Sundari, 


30 C W. N 500 (sD idol IS entiiled 
to spply). 
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The section. According to this section where there is any public act of 
settlement or any legal directions given by a deceased proprietor in respect of 
any property, the Judge, on such settlement or directions being est'iblished by 
evidence, should order possession to be made over to the party entitled and not 
place the property under the charge of a curator The Judge is not to put this 
Part of the Act in force so as to contravene any settlement or direction of the 
deceased proprietor but should give effect to it It has however been observed that 
the section provides a rule for the guidance of the Judge lo dealing with tho 
buminary suit on the merits rather than to interdict the exercise of jurisdiction 
under the Act (a). 


207. (P. P. A. 16) Nothing in this Part shall bo deemed 
Court of Wards to authorise any disturbance of the posse- 
to be made curator f,sion of a Court of Wards of any property ; 
in case of minors ba , , . ^ i-r j 

vingproperty subject Q-nd in case a minor, or other disquaiinea 
to Ub lunsaioiion. person wliose property is subject to tbe 
Court of "Wards, is the party on whose behalf application is 
made under this Part, fclie Distiiot Judge, if he determines to 
summon the party in possession and to appoint a curator, sliall 
invest the Court of Wards with the ouratorsliip of the estate 
pending the proceeding without taking security as afoiesaid ; 
and if the minor or other disqualified person, upon the adjii- 
dioation of the Summary proceeding, appears to bo entitled 
to the property, possession sliall be delivered to the Court of 
Wards. 

208 (P. P. A, 17) Nothing contained in this Part shall 
Saving of ilglit be any impediment to the bunging of a suit 
tobTragismt either hy the party whose application may 

have been rejected before or after the summoning of the party 
in possession, or by tbe party who may have been evicted from 
tlie possession under this Part. 

209. (P. P. A. 18). The decision of .a District Judge in a 
EilBct oIdeci„o„ summary proceeding under this Part shall 
of summary procec- have no Other effect than that of sottlmg tiio 
• actual possession ; hut for this purpose it 

shall ho final, and shall not bo subject to any appeal or loviow. 

Tho section The decision of tbo District Judge in a summary procoedlng 
under this part can bo sot aside by a regular auU (b). No appeal lies from 
decision, bis order being final (c) 

(o) papatrma v. CalUetor <5e , l2 M 
"J IrJfion Loll V Ul/iitiinn’ua, tlW 


R 9^ 5 D L. R IW. ,,, 

(c) Cajojhar v Attglm ^ 



S. 210] Tur INDIAN' sicorssiov ait. 457 

Rovislon The niRb Court can Mtfclse lh« powers of retlilon ondcr 8 115 
oftheClTll Trocedure Code Where the Diitrlet Judge hat not complied with 
the rroexioti* of S 195, It hat been held be bat acted without jurlidlctlon An 
order patted under tucb clrcumitanees It vitiated hr material Irrrgularitjr and 
can be tel aside by the High Court (o) The High Court will not Interfere In 
revition unless It it satlified that the pertoo moving It bat no other remedy 
open to him whereby be may obtain the relief sought Therefore where a lult 
hat already been filed, the application for revition of the order of the Plitrlet 
Judge will be refused (b). 

210. (P. P. A. 19.) Tlio locil Governniont may appoint 
Appointment of public curators for any district or niiraber of 
public curator! districts; and tbo District Judge having 
jurisdiction elinll nominate such public curators in all coses 
w’bero the choice of a curator is left discretionary vritb him 
under this Part. 


(a) Popamnta v CoIUelor &e , 12 M 
341 , Phul Chand r Khfimih II 
CL.J 521, 6 1 C 630 Tatakr 
Salya 15 I C 504, Kolhandarama 
y Jagalhamhal 71 I C 32, RaUt 
V Lelchand. 133 P R 1906 p 505 , 
KrliAna/aml y ffiCulhukdihna 
24 M 364 Jlhdul V KuUl. 10 
M. 68 , Sdl/nappd v Khanoppa, 

53 


34 B 115, Salo Koer y, QopaJ 
34 C 929 la Gaurlihankof v 
Dtif Ptatad 120 I C 401, the 
opioion ha* cxpieited that thi* 

aeetioD ii a bar lo the exetcite of 
reTitiooal power* by the High Court 
(i) Ganga Sahal t Babu Lai 46 1 
C 589 , See Sakbaram v Plnauaib, 
102 I C 622 
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PART VIII. 

Representative Title to Properly of deceased on succession. 

' This is an important portion of the Bill whjoh deals with title to the property 
of the deceased It is only by separating theso prorisioos of the law that a clear 
view can be obtained of the requirements of the Indian law as to grants by Court 
IQ the case of the estate of a deceased person By separating the law in this 
manner, the consolidation of those provisions of the law relating to probate and 
grant of administration which are now contained in the Indian Succession Act, 1865 
(X of 1865) and the Probate and Administration Act 1881 (V of 1881), is rendered 
possible’ — Note& on Clauses 

211. (S. 179, P, 4) (1). The executor or administrator, 

, , as the case may be, o£ a deceased person is 

property of executor BIS legal representative for all purposes, and 
property of the deceased person vests 
in him as such. 

(2) (P. 4) When the deceased was a Hindu, Mubammadan, 
Buddhist, Sikh or Jama or an exempted person, nothing 
herein contained shall vest in an executor or administrator 
any propel ty of tho deceased person which would otherwise 
have passed by survivorship tp some othei peison. 

7. The section Tho object of this as also of the following sections Is to 
provide n representative competent to deal with property on the death of the 
owner The law does not like properly to remain without a representative m law 
This section applies to Parises (a) Before a person can be granted probate or 
letters of administration bo must show that he is the executor or that the property 
has vested m him (b) 

2 Executors and administrators The section places an executor or 
administrator on the same footlog so far as representation of the deceased and tho 
vesting of bis estate are concerned (c) But from this it is not to bo concluded that 
the position of these two legal representatives is Identical for ail purposes The 
chief points of difference may bo thus noted 

(1) The interest of an executor to the estate of the deceased vests in him from 
the moment of tho testator’s death (S 211), that of an administrator from the time 
of the grant (S 237) (3) An exeentor may do many acts before be has obtained 

probate (S 227), an administrator may do nothing till letters of administration are 
granted to him (Ss (220, 221) (3) An executor derives bis powers from tho will 

and not from the probate (Ss 220, 227) but an administrator owes bis powers 
entirely to hla appointment by Court (d) (4) An executor Is not required to execute 

(a) JthePgU T Dol Kukitol 27 B 291 . yjmiko v Kela 10 C W N 422 

th) AmbeJai r KethHel 71 I C 979 (<^ W 272 12 Ed Chtllv r 

ft) Kvtmtuhin r Ifoutin 33 1916 A C 603. 4) I A 113 

C 116 P C 9 C \\ N 935. 
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a bond (except where the Court otherwise directs) for the discharge of his 
duties, but an administrator Is bound to execute such a bond (a) (S 291) Apart 
from the question of the bond, the differences are, It will be observed, confined to 
the origin of the powers and their exercise before the grant of letters of adminis- 
tration After the administration Is granted, the Interest of the administrator 
in the propert 7 of the deceased is equal to and Is the same with the interest 

of an executor Executors and administrators differ in little else than in the 

manner of their constitution (i) 

3 Legal representative An executor or administrator is called the legal 
representatives because he is the representative in law of the estate of the decea- 
sed (o) and bj virtue of such position all the property of tbs deceased vest in 
him (d) If an; Receiver has been appointed of the estate, be should be discharged 
after the grant (e) The expression is susceptible of more than one meaning and 
accordingly its use in wills in connection with tbs gifts of legacies has been 

condemmed (/} Prtma facie, it means the executor or administrator (g) Under 

S 83 of the Trusts Act (11 of 1882) the expression includes beira who represent the 
interest of the deceased ancestor by Inheritance (h) An executor or administrator 
has also been called a personal representative, because before the Land Transfer 
Act of 1897 (60 &6lViot 0 65) the personal property of the deceased went to bitn 
in the first instance, under English law The expression is not free from ambiguity, 
because it has been held to mean the next of kin (i) The term representative 
simpl; refers also to an executor or administrator (,;) As there is no difference 
in the modes of devolution of real and personal estates in this country euch as pre- 
vailed in England when the Succession Act was passed (it), the expression legal 
representatives* has been adopted in this Act The expression was defined for the 
first time m the Civil Procedure Code (S 2) (11) There wae some uncertainly 
about its meaning before the definition was introduced in that Code ((} The 
decree obtained and execution had against one executor or administrator is binding 
on bis successor in the absence of fraud or collusion (m) 

A. Legal representative for all purposes ‘To appoint an executor 
is to place one in the etead of the testator, who may enter into the testator’s goods 
and chattels, and who hath action against the testators debtors and who may 
dispose the same goods and chattels towards the payment of the testator’s debts, 
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and the performance of the will (a). One effect of an executor or administrator repre 
seotmg the estate is that persons benefieiallj' interested m the property of the 
deceased are not ordinarily necessary parties m a suit regarding the property (6) 
the executor or administrator being the statutory owner of the property of the 
deceased (c). After the grant of administration the powers of the administrator are 
the same as those of the executor who has obtained probate They both however 
hold by B representative title (d) and occupy a dduciary position in respect of the 
assets that come to their bands (e) Thus even In the case of a gift to the legal 
representative of A the hand to receive tba money is that of the person constituted 
representative but that person will m the absence of a clear intention to the 
contrary, take the property as part of the estate of A whose representative be is 
and not beneficially (/) In the capacity of the representative of the deceased 
the executor is bound to carry out the deceased s directions relative to the 
disposal of the property and whenever such directions are absent or are invalid 
he is to hand over the property to those entitled by law to succeed to it who 
are immediately entitled beneficially to tbeir respective shares in such property 
notwithstanding the pendency of the executors estate or right of representative 
ownership (g) The executor bolds the properties in the right of the testator 
and not in the right of the beneficiaries If therefore an executor does not 
sue la time but allows a claim to be barred, the beneficiary is also barred A 
title gained against an executor is good as against the beneficiary (h) 

5 All the property The expression means that it is only the actual 
property of the deceased whether held by him for own benefit or the benefit of others 
and not the property vested in him as executor or administrator that passes to bis 
legal representatives (t) The executor or admin strator takes both movable and 
Immovable properties fy; The grant of prohdto does not coafer aay title upoa 
the executor to property which the testator had no right to dispose of It only 
perfecta the representative title of the executor to the property which did belong 
to the testator and over which be had a disposing power (X) whether the property 
falls into possession at the time of tbe testator s death or many years afterwards (i) 

S 2 read with this section shows that a probate granted by the Court gives tbe 
executor a right of administration to all the property of the testator which vests 
In him wherever situate (m) (see S 273 which says that probate has effect over 
property throughout the province or British India as the case may bej Under this 
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tsclloa #11 ihe pTopef ly of Iho dccpaifd VMt# In the executor except what paases 
by larTlrorahlp #nd the Court baa no anthorlty to grant probate litnlted to a part 
of the eitale («i) The executor la prima facte the only peraon entitled to claim 
performance ofcontracta made with the tealator (ft) 


6 Vests. ' The proper legal meaning of the worda reated li vested In point 
of interest ‘ (c) But Ita natural and etymologic#! meaning la said to bo 'vested In 
poaseiilon* (d) Ilere of course the word neaos vested In Interest nnd that Is the 
ordinary meaning of the word (e) The Interest of tbs executor In the calate vests 
In him from the moment of the tcitalota death (/) After administration baa 
been complete and tho terms of the vrlU have been carried out the property 
ceases to be the estate of the deceased and becomes the pDp'-rty of the residuary 
legatee under the will, and the executor as such has no authority to manage 
the estate on bla behalf (g), but holds it at trustee for the beneficiary (A) 
An administrator derives his Interest from the grant (3 212) (0 though under 
S 220 It relates back for certain purposes to the time of the testator’s death. 
After the estate baa once vested la tba executor (or administrator) ho la the 
only person who lan sue a debtor a legatee can not sue as be does not 
represent the estate (i) Although on tho death of a testator property vests 
in the executor, it alto vests la tho legatee (unless the legacy Is contingent) 
and Is liable to attaebmeot by the legatee# creditors (4) The statutory vesting 
under this section takes cfTeet in substitution for the vesting In the heirs which 
exists between the death of the deceased and the grant of the letters (/) In 
caaei of wills to which the Hindu Wills Act did not apply the estate of tho 
testator vested In tho executor (who accepted office) from the date of the testators 
death and tho provisions of tho Trohato and AdmIoistrailoD Act (XXI of 1870) 
were applicable even though probate had not been obtained (m) 

(i) Pcsifion before the fftndu Wtlla Act Tho word vest, it baa been pointed 
out, Is not an appropriate one to describe the position of a Hindu executor In a 
will made prior to the Hindu Wills Act as be took no estate but only a power 
of management (n) He bas therefore a limited and qualified power (o) Bis 


Sedi V M 

ti) Ramtal v Dallu 55, 1 C 418 
(e) RichardiOn v Pever 19 C B N 
S 760 . Cntfh T IVifsofl 9 L R 
fr 216 

(d) Young T RoberUen 4 Mecq 314 

(e) Re J^mold » ^slale 33 Beav 163 . 
Parkin v Hodgi^lnion, 15 Sinj 293 
J 2132 3 

(/) Jehangir v Bel Kukihel 27 B 2Sl, 
j^nlony v Makh 34 M 395 
(g) Tatan v Remiafen 31 C 89,93 
lee 5an(or t Blddullata 28 C L 
J 271 . 43 I C 295 
(A) Kuho Pniad y ^Cadho, 3 Pit 
860, 83 I C 812, 

») JJmbka v Kale. 10 C W N 
422. 424 

if) Chunduru V Neialle 33 M L I 
195 * 

(^) Aduiupalliv Pillal 22 M L J 228 


Losnildw y ftmol! 25 Btnn L R 
[262 . 99 1 C 482 

(m) KaInddI v Kadtyela 49 M 261, 
290 F B Bui lee Khendemoney 
T ’Daotgamoney 4 C 455 468 

c ted below 

in) AAerodemoney v Doorgamoney 4 C. 
455, 463 Shan !Bd>l r ^eldto 
IBLHOCJ24, Satat y 
^Qhuptndta 25 C 103 fold ig 
Amulya y Keldas 32 C 661, 
1 C L J 270 

(o) Lallabhal y Afan^uoatbal 2 B 388 , 
Grith y Broughton l4 C 861, 
875 , Sabina v Mahomed 37 C 
839 , Taylor v Rajah of Parlahi 
medl 32 M 443. 455 . Kherode 
money y Doorgamoney 4 C 455 
Afantklal r Manehenl, | B 269 
275 , Saklna y Mahomed 37 C 839 
lee Cirhh y Broughton, 14 C. 86l 



462 


THE INDIAN SUCCESSION ACT. 


[S 211 


position has been described as similar to that of a shebail of an idol (a) His 
powers and functions are not those of an English executor but rather those of a 
manager He did not require probate, and probate if obtained would not have vested 
in him with any title to the estate which he administered An executor having no 
estate himself cannot transfer it to the Administrator General(6) The property 
went to the heir (c) The position of an executor of the will of a Muhammadan 
IS the same (d) 

(ii) Where the Hindu. Wills Act had no operation Whatever powers the 
executors had were conferred on them by the will and it was their duty to exercise 
those powers in conformity with the provisioua of the will (e) Grant of probate 
or of letters of administration took effect only for the purpose of recovering debts 
and securing debtors paying the same (/) Therefore where the Hindu Wills Act 
had no operation the Courts regarded an executor under the will of a Hindu 
as possessing power inferior to that of an executor m England or under the 
Succession Act (g) 

(ui) Position since the passing of the Hindu Wills Act Where the Act 
applies its effect has been to place a Hindu executor who was in a position 
and chose to take advantage of its provisions on precisely the same footing 
as the executor of an Anglo Indian testator in so far as concerns the taking 
out of probate and the westiag m him of the estate of the deceased (ft) 
Executors appointed by the particular class of Hindu wills contemplated by the 
Hindu Wills Act thus acquired the same estate and Interest in the property of 
the deceased together with the same restnotions as to representing the estate 
m a Court of Justice as obtained by Eogliah law (>) The effect of tbs section 
it has been pointed out is to put the law In India on the same footing as in 
England (;] The rights and functions of an executor the limitation of the 
eff^ect of the probate within a particular area the ne essity of foreign 
probate of grant or administration for recovering assets sltuato within a foreign 
jurisdiction the comity which would generally lead the foreign Court to follow 
the grant of the Court of domicil — all this is for the most part the same (here) 
as in England (k) 

The Probate Court confers a legal character on the administrator by grant 
of adminiatratloD The effect of probate is to declare the executor to have a 
legal character (1) Since the passing of the Hindus WiJJs Act the property 
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of the deceatrd tt‘>Ulor tc«t8 In hU executor, the latter It hound to carrf out 
the direction! cf the deceaied relalltc to the disposal of the propertT and he 
cannot exclude thotc to whom the teitator or to whom the law directs that the 
property should go from the deceaied The legal represcnlallve becomes 
Immediately entillcd to property not validly disposed of or not dealt with by 
the deceased (al 


7. Executor and Probate An executor named In a will represents 
the estate of the deceased for all purposes even before probate of the will has 
been taken out for he drires hit title from the will and not from probate Probate 
Is only evidence of the executors appointment and the executor represents the 
estate from the time of the testator*! death (6) At the legal tepcetetitatlTe of 
the deceased for all purposes the executor can net, eg, can give a valid 
discharge to a debtor, before he has taken out probate In fact he It placed in 
the tame position In this respect as an English executor (c) Whether he can 
enter into eompromlto with the cc executor has been slated to bo not free from 
doubt (d) It Is not right to treat a will of which probate has not been granted 
as non existent and the properly passing by iotcataoy The exeoutor under a 
will can deal with the property and giro a parfeetly good title though it may 
be that to complete that tlllo it It necessary to take out probate at a later date (e) 
In England the ezieutor, before he proves the will may do almost all the acts which 
are incident to bis oOice. except only those which relate to suits (/) Probate is 
made operatise at the lutheotloated evidence, and not at ail as the foundation 
of the executor's title for bo derives all ioteresti from the will itself and the 
property of the deceased vests in him from the moment of the testator's death (g) 
But if a widow bo appoioted as executor and be glvoD power to adopt she loses all 
her powers as executor on sdoptlou (A) 


Tho estate of a testator did not vest in bis executor under a Hindu will 
made before the Hindu Wills Act came Into force unless the executor took out 
probate (0 But in respect of wills made after tho passing of the Act the 
gtogeTif 4>i tsslater, under tbJs aeotiw, vwta Ja tie aieootor Jt veaia ia 
ail the ezooutors and not only in those who have proved ths will or acted m the 
administration of the estate It is settled law that it is not incumbent on a 
Hindu executor to obtain probate before acting, although there is nothing to 
prevent him from taking out probate (;) 
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8 Administrator and Grant WliorcaB the property of a testator on 
his death vests at ones in his exeoulora irrespoctive of the grant of probate the 
property of deceased intestate does not vest m an administrator until he is 
appointed as such by a competent authority to administer the estate of the 
deceased (a) After the grant of letters of administration the administrator 
fully represents the estate (fe) 


9 Executor has no beneficial interest The executor is not entitled 
beneficially to any estate as against the parlies who may have any interest therein 
So he cannot exclude the heir or the legatee (c) The rule of English common 
law which makes an executor beneficially entitled to the undisposed of residue 
of personal estate has never been applied in this country (d) 


10 Survivorship Survivotahip has the effect of rendering a will invalid 
only m respect to property which the testator could not dispose of at the time 
of his death All other dispositions made by him are valid It is property other 
than that which passed by survivorship (which the deceased has no right to 
dispose of) that vests m tho executor (e) or administrator (/) It is no doubt 
the law that In an undivided Hindu family, when a coparcener dies there are 
so effects or property of his to which the surviving coparceners can suooeed as 
bis heirs, but they take tho whole of the family property by right of survivorship* 
It is cot necessary to take out letters of administration because there is no estate 
which can be called the estate of the deceased On Ills death family property 
vests m the surviving ooparceaers (g) It is cot witbm the legtl oompetence of 
any company to require tho production of letters of administration from the 
survivor (M Letters of administration will therefore bo refused where there is 
an allegation la the petition that the property of tho deceased has passed by 
survivorship to others (0 But a distinction has been drawn between a legal title 
and an equitable title and it has been held that letters of administration will bo 
necessary where the legal title to the property of tbo deceased does not pass to the 
BUTvWioe coparceners though the beneficial title may so pass (j) Unless 
there is an admitted nucleus of family property tho onus of proof of the existence 
of joint property lies on tbo olaimant (A.) In re J?esn Cheiiy (i) letters of ad 
mlnUtration were ordered to be issued only on paying the proper fee on tho 
share of tbo deceased s estate which the applicant got by survivorship 
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estate is not made good by the aubsequoDt administration. It is only in thoso 
cases where the act IS for the of the estate that the relation back exists 

by virtue of which relation the administrator is enabled to recover against such 
persons as have interfore'd with the estate, and thereby to prevent it from being 
prejudiced and despoiled ’ (a) Thus an administrator can only sue when the act 
done is for the benefit of the estate (6) or in due course of administration (c) An 
acknowledgment of a barred debt made prior to obtaining letters of administration 
is an act tending to the diminution of the intestate a estate and therefore is not 
made eifcclual by the subsequent grant, unless the grant was to the heir of the 
deceased (d) 

Distinction between the effect of probate and of letters The 
distinction between the effect of a grant of probate and a grant of letters of 
administration is clearly shewn by reference to sections 220, 221, 227 While the 
probate of a will renders valid all intermediate acts of ths executor as such, letters 
of administration do not reader valid any intermediate act of the administrator 
tending to the diminution or damage of the intestates estate as elTcetually as if 
the administration had been granted at the moment after his death In ^latu v 
Z>«bendra (e) a mortgage executed by the heirs of a deceased intestate prior to 
grant of adinmistration was held not binding on the intestates estate but see 
Oomolvea v. ifaiia (/I 

^ ^22 (S. 181. P. 6) (1) Piobato slmll ba granted 

Probsie only to only to an execntor appointed bj tbo 
appolntod executor 

(S 182. P 7) (2) The appointment may be expressed ot 
b) iiecesaaiy implication. 

Illustrattons 

(i) A wills that C be his executor if B will not B is appointed executor by 
implication 

(it) A gives a legacy to B and several legacies to other persons, among tbo rest 
to bis daughter In law C, and adds *but ebould the within named C bo not living 
Ido constitute and appoint B my whole and sole executrix** C is appointed 
executrix by implication 

(tiO A appoints several persons executors of his will and codicils and bis nephew 
residuary legatee, and la another codicil are these words, — "I appoint my nephew 
my residuary legatee to discharge all lawful demands against my will and codicils 
signed of diS'crent dates * The nephew is apponted an executor by Implication 
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Sub section (1) It states that probate is to be granted to an executor 
appointed by the will The implicatioii is that probate is to be granted oE a testa- 
mentary mstiument only, 


1 Probate to be granted of whet A document to be admitted to probate 
must have a testamentary character (o) Pnma facie every document purporting to 
be testamentary, and signed and witnessed In accordance with the provisions of 
this Act ought to be admitted to probate (6} A document referring to succession to 
the writers entire property on his death has been held to be a will fc) The 
form 13 not of importance but it must comply with statutory requirements 
Whatever be the form of a duly executed instrument if the person executing it 
Intends that it shall not take effect until after his death it is testamentary (d) 
Thus where a person by some writing or memorandum revoked all prior testamen 
tary instruments the Court ordered administraticn to issue with the memorandum 
annexed as that was a testamentary paper revoking all prior testamentary 
papers (e) Probate has been granted of wills executed In the form of deeds 
(t) when the intention of the writer of the paper was to convey benefits by the Instru 
ment which would be convoyed by it if it were cons dered as a will and (n) death 
was the event which was to give effect to it (/) Extrinsic evidence is admissible 
to shew the Intention with which an ambiguous paper has been executed ({7) 
Then again a document not duly executed as a will may be incorporated by reference 
if the 'conditions of valid incorporation are complied with {h) A paper written 
betvreen the date of the will and the date of oodioU will be admitted to probate If 
the will read as speaking from the date of the execulion of the cod oil contain 
language which will Incorporate the paper (t) But if the reference at the 
date of the codicil be to a future document then it will not be included In 
the probate ij) Documents m the form of letters (k) or of written answers to 
interrogatories (0 have been admitted to probate Probate cannot be refused 
on the ground that the bequests contained In the will are illegal and void (m) 
or the executor is not a fit and proper person to be granted probate (n) 

But m this country having regard to the definition of a will in S 2 (h) where 
property Is not d sposed of by the testator by an instrument it cannot be called a 
will The mere fact that a manager (o) or a guardian (p) is appointed by a 
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document l< not of Itself sufTcient to bring the document withto tbo tnesning 
of s will nod to render probate noccssnrjr nor Is it ncccssarf where tbo document 
is a mere statement (<i) or pro?ldes for succession to shebalts (6) In 
English law an Instrument only nomlostlog on excoutor and not disposing 
of any property is regarded as a will and is admitted to probate (o) In India 
an instrument which does not disposo of property has no testamentary 
effect (d) 

2 Whole Instrument may not bo admittod to probato Probate 
has been granted after striking out certain words which hare been inserted 
without tbo testators knowledge (e) but the Court cannot cren by oonsent 
order a passage of the will to bo expunged which a testator of sound mind 
intended to form part of it (/} Where a clause in a wDl has been inserted 
through fraud or loadrertence it may be rejected and probato granted of the 
remainder that is of tbo part only that is good (p) 

3 Probate of lost wills In respect of lost wills probate may be 
granted after proof of due execution and attestation of the instruments of the 
contents thereof or of so mu'*h thereof as may be prored by satisfactory 
CTidence (A) Where a will is not forthcoming probato may bo granted of a 
oodicil which stands unrerokeJ (i) So also where the will Is revoked but the 
codicil Is not (yi 

4 Probate of wiifa of foreigners In respect of persons domiciled 
abroad probate is granted of bis will in England if It be valid under the law 
of the country of bis domicil or has been recognised as valid by the Court of 
that country (A) An expert may be called to prove the foreign law (0 Where 
a will has been probated in a foreign court it is the practice of the Engl lb Courts 
to require the cod oil to be probated there also (m) 

The object of a grant U to enable the executor or administrator to administer 
property in the country where the grant is made Where therefore a testator 
disposes of properties in England and lo a foreign country and makes two wills 
with two different executors the function of the Court is exhausted in 
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that conjecture must not be taken for necessary implication”, ‘ necessary 
implication means not natural necessity, but, so strong a probablity of inten- 
tion that an intention contrary to that which is imputed to the testator 
cannot be supposed The question m each ca^o la, do the provisions oi 
the will confer upon the person, by necessary implication, the rights, peners 
and duties of an executor , if they do the person, thus clothed with the 
essential functions of the office, is an executor under the Will according to the 
tenor But executorship according to the tenor will not be Inferred where the 
Will does not import that the person named shall collect the dues, pay the 
debts and legacies, and settle the estate like an executor The mere designation 
to perform some trust, or to bo the guardian of an infant legatee is 
not sufficient to show that the person who claims to be an executor is clothed 
with the rights and duties of the office The test of constructive appointment 
way be found by considering whether the acts to bo done or the powers to be 
exercised, are such as appertain to the office of an executor the mere 
fact that a person is appointed a trustee or shebatt does not may make him an 
executor uuder the will Yet where the testator uses the word trustee or shebait 
and, at the same time imposes upon the person, duties involving the functions of an 
executor, there is a good appointment as executor by necessary implication' (a) 
If consent of a person be necessary before an alienation of property, that person 
is not constituted an executor by implication The test m such oases is ' whether 
the person in question is one to whom the execution of the last will of the testator 
is by bis appointment condded , ‘ unless the Courts can gather from the words 
of tho will, that the person named is required to pay the debts of the deceased 
and generally to administer the estate, it will not grant probate to him as 
executor according to the tenor thereof (6) * But the office of executor cannot 

be inferred by conjeotuie" (c) A mere direction to pay debts is not essential (d) 
in fact, it IS not enough (e) A direction to pay debts out of tho whole estate 
aud not out of a particular fund may however make one an executor according to the 
tenor (/) An executor may bo nominated for general purposes and another held to be 
executor according to the tenor for I/mUed purposes (gj When there is an express 
appointment, it is leas probable that there will be also an indirect appointment (A) 


Where a testator says X will that during tbe minority of my son none shall 
deal with my estate except A, /»eid, A was an executor (i) A direction to a person 
to dispose of property makes him an executor according to the tenor (j) 
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3 . No ri(;ht Tfie richl rffrrrpj to fn thii adlsa tnatl b? a rtftbt bnied 
OB CP ijpduepl from the tllte of Ihe iccc»«eJ InteitalP NNhfrcln a tull therpf^ro 
BfUbpp r*Ttr rfll''! at the baili of hti own tieht on a rrcrloui title in a penan 
who wat the owner and who dkj tolf9tate« Ihffe can Is no /joeitlcn aboal 
adnini«trat!on and letter! of ad-ninlttratlon hare been held not to I e nscotiarr (o) 
The auction alio doc» not extend to a ci«e wh'fo t* e rfor<^rlr docf not b<'Iorg 
to the decfatei intcitate That a nortcaRO debt wat incarrrd after the death 
of a perton Inteilate and tbere'’Qre caald not be bit debt or (tire rise to a claim 
acalQil hit estate, held, thla lectloa had no applieatioa (h). t^here, bowirer, 
a debt was fojnd to be doe to a deceased partner. In a suit to recotcr the amount, 
letter* of admlolilratlou were he?) to bo necestarf (c) Whether a suit would 
lie to enforce a norigase debt the from tnortgagor'a eilate in the banda of his heirs 
Without taking out letters of admlnlatration. see Hatunbai r Xarayandai (d) 

A. Lottora of administration. Letters of administration nust be of 
the whole estate, otherwise the estate will oat be represented In a suit. A limited 
grant is cot enough because It rorporta to deal with onlp a part of the estate 
sueb as the grantee it entitled to, .and doea not cover the whole estate (e) Letters 
of administration cannot be granted to a person who alleges that he is entitled 
to tale the citate of the deceased by sufTlrorshlp (/). The Court will also 
refute to grant lettc*s of admlnlstratloo where the person applying for It has 
been gircQ teeret lastructiona liy the deceased regarding the disposal of bis 
property and such (flitruetlons are suppressed with the Intention of retaiaiog tho 
estate hlotelf (9) 

5 Havo first boon granted The ptalot ought to show that tho plaintiff 
has obtalued letters of admlmitration otherwise it shall be rejected But if tho 
letters bo obtained before heariog, the Court may proceed with the suit (A). An 
executor bowever need not obtafu probate before (nstltutlog a suit It is enough 
if probate bo obtained before decree (0 lie can tbereforo Instltuto an action 
m the character of executor before bo proves the will though be cannot obtain 
n decree beforo probate As an administrator derives his title solely from tho 
grant, be can not institute an action beforo bo gets his grant (j) The next 
section deals with the case of an execute' or legateo seeking to establish in Court 
bis right as executor or legatee 
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6» Any property “Accordingly it has been held that, before adminlatration 
IS granted, on adnnmstrator cannot releaso an action (a) or a debt (6', or assign 
the deceaseds property, or bring an action (c), though he be an administrator 
with the will annexed ’ (d) Notice cannot bo effeclually granted to an administrator 
before ho has taken out tho letters (e) 

7. Sub-section (2) Aa wiH appear from the Notes on Clauses, cited above, 
Hindus, cfc , are excluded from the operation of sub sec (1), A suit therefore can 
be brought by any member of any of the classes exempted by this sub section 
before letters of administration have been taken out by anyone to the estate 
of the deceased It is not obligatory on a Hindu heir to obtain letters of 
administration. Where there is no other person who can be said to represent 
an estate, the widow of tho Intestate sufRclcotly represents the estate {/) Where 

Hindus take out letters of administration at all they must take out general letters 

Letters of administration limited to certain property cannot be granted to 
them (p). But the circumstances of the case wero such as to warrant a departure 
from the rule m re Cowar Oho&aul (ft) 

8 Indian Christians Before the passsing of Act VII of 1901 Indian 
Christians were governed by this section By the Native Christian Admioistratton 
of Estates Act (VIC of 1901) this section has been declared to be inapphoablo to 
Indian Christians Therefore the heirs of a deceased Indian Christian are entitled 
to deal with their shares before administration is granted Until tbs grant of 
administration the property of an intestate vests in the heirs sufficiently to enable 
them to deal with their interests (t) 

9 Miscellaneous Inasmuch as tho section does not apely to the case 
of intestacy of a Hindu a Becoivcr appointed by the court to take charge of the 
property of a deceased has been held compotoQt to take possession of the securities 
and monies of a deceased intestate to the bands of the Bank of Bengal, and it Is 
not necessary to obtain letters of administration or succession certiOoato (^) 

In re Desu CAc«y (/) the surviving coparcener governed by the Mitakshara law 
was allowed to take letters of administration to the estate of a deceased coparcener 
upon paying tho ad valoren duty on tho share which the deceased was entitled 
to claim at the time of bis death As to the position of persons who hnvo dealt 
with the heirs of tho deceased prior to grant of probate or of letters of 
administration, see Syed Abdut v Badaruddm (/} 
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10 Parsis Tho Parala aro not exempted from tho operation of this 
section (a) 

213 (5.187). (1) No riglit .13 oseoutor or legatee can 

Bighiaaexrcutor >^0 established in any Court of Justice, un- 
or logatee when less a Court oE competent jurisdiction in 
estabiisbed British Indn has granted probate of the will 

under which the right is claimed, or has granted letters of 
administration with tho will or with a copy of an authenticated 
copy of tho will annexed 

(S. 331, H. W. Act. 2). (2) This section shall not 
apply in tho case of u ills made by Muhammadans, and shall 
only apply in the case of wills made by any Hindu, Buddhist, 
Sikh or Jama where such wills arc of the classes specified in 
clauses (a) and (b) ot section 57. 

This clause “reproduces the corresponding important provision in tho case 
of testate bucccssioq eontalccd m see 187 of Act X of 1365, with the important 
qualification provided for by sec 331 of Act X of 1865 and with tho applies* 
tion of soction 187 of Act X of 1865 road with soetion Z of tbo Hindu Wills 
Act, (XXI of 1870)"— Kotos on Clauses The words ‘clauses (o) and (5) of, have 
been added by Act XVIII of 1933 

1. The section Tbe law as stated in tbe section Is the samo as in 
Hogtaad, viz , that a person, who in Court has to prove title and has to 
deduce that title from a will whether that person is plaintiff or defendant, 
cannot do so without proving execution of tbe instrument by the production 
of probate or letters of administration with tbe will annexed (5) 

Tho mam object which the section has in view is that any will on which 
a claim is founded must be proved in a Court of Probate and that unless 
probata or letters of administration lo respect of such will has or have been 
obtained tho claim cannot be enforced (c) Tbo section applies to tho will of 
a Hindu, etc only when that will Is governed by clauses (o) and (5) of 
S 57, a will and a codicil may have to bo treated as separate instruments 
for the purpose of the application of S 213 (d) 

2 Probate The section together with Ss 211 and 216 shows that where 
a testator has left a will and has appointed an executor, the executor, 
in order to bring a suit as such is bound to prove bis title which can bo 
done only by the production of the probate (e) Probate under S 2 means a 
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copy of the will attached to the grant A copy of the grant alone without a 
copy of the will attached is not safficient proof of the executor's title (a) 
An order for the issue of probate is not enough (6) Under this section and 
m cases where it applies the executor is bound to apply for probate which 
means a copy of the will certified and sealed, and includes letters of admiois 
tration with the will annexed, which may be granted by a Court of competent 
jurisdiction to a legatee (c) or to a residuary legatee (d), where the executor 
has not taken out probate 


The effect of this section coupled with S 273 really is to make the 
probate the title of the executor to the property and also to make it evidence 
of the contents of the will itself against all persons interested under the will 
Where once probate has been granted to an executor it is not necessary for 
the legatee to obtain letters of administration, for the probate enures for the 
benefit of all parties (e) The result is that notwithstanding the terms of 
S 222 the grant of administration with the will annexed which a residuary 
legatee may obtain {under S 232) will satisfy the requirements of this section 
enabling the grantee to establish his claim if) The grant of probate is the 
method which the law specifically provides for establishing the will So long 
as the probate exists it is effectual for that purpose (p) No Court other than 
a Court of Probate can go behind tbo grant and interpret and modify its 
terms by the provisions of the will (h) or is competent to hold that letters of 
administration have been imperfectly or inaccurately drawn up (i) lo a 
testamentary suit the subject-matter of the suit is the property of which the 
executor is the legal owner under the will of the testator and of which the 
probate declaring him to be executor recognises him before the Court as legal 
owner (j) Probate therefore establishes the will from the death of the testator 
and confers the title upon the executor who has obtained probate as legal 
owner (4) 


The section applies not only to pfaiotifis hut to defendants as well -A 
defendant can rely on an unprobalcd will provided he does not do so m 
order to establish a right under a will A defendant resisting a claim made 
by the heir at law cannot rely in defence on a will executed in bis favour (1) 


3 Right as executor Since tbo passing of this Act it has been observed 
no executor can make title to any property of the testator, whether disposed 
of by the will or not, or can by sue for or claim any such property, or oven 
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clothe himself with his representative character for the purpose of collecting 
or paying debts, or otherwise legally iotermcddling with the affairs of the 
testator, without first obtaining probate of the will (a). 

A creditor of a deceased debtor cannot sue a person named as executor 
In the will of the deceased testator unless he has either administered, that 
is, intermeddled with the estate, or proved the will, that is taken out probate, 
and consequently the seizure and sale of part of the testator’s assets under 
an execution founded upon a judgment in a suit against an executor named 
in the will Is ineffectual to bind the testator's estate (6). An executor cannot 
bo sued until he has accepted the position of executor and be cannot be said 
to have fully accepted the position until he has obtained a grant. An order 
for a grant is not enough (e). 

The position of an executor who does not take out probate Is the same 
as that of a Hindu or Uuhammadan executor before the Succession Act (cf). 
Probate to one enures for the benefit of all, is suffieieut evidence of title in 
all, therefore on death of one the others may act without taking fresh probate (e), 
even executors who have not obtained probate may join with those who have 
in bringing actions!/). Probate Is necessary to establish the right of an exc* 
cutor of a testator who was a remote predecessor in title (^). 

A. Right as logatec« A person claloiog as legatee under a will Is not 
colltled to enforce hia right by suit unless probate of the will has first been 
obtained (li). But the corresponding section (S. 167) of the Act of 1665 included 
in the Hindu Wills Act was held not to affect the provisions of the Administrator 
Ocneral's Act (II of 1874) Therefore If the assets do not exceed Rs. 1000/- (now 
Rs. SOOO/>) probate is not necessary, the certificate of the Administrator General 
will entitle the legatee to sue (i) Letters of adininistratlou with the will or with 
a copy of an authenticated copy of the will annexod will do m place of probate. 
The terms of the will can bo proved only by a reference to the probate or letters 
of administration, as tbe case maybe(/) A grant of admlniitratlon with tbe 
will annexed to one legatee will entitle any other legatee to bring a suit. Where 
a will Is proved and letters of administration are granted by the District Court, 
subsequently tbe High Court directs a limited grant to be made but before such 
letters were issued the legatee died and another legatee brought a suit, Aefd, 
tbe aubsequent limitation of the grant, but without actual recall of tbe letters 
CO account of the death of tbe Jogatrr. vraa Immaterial (k). 
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la Alamelammall x SuryaprakAsaroya (a) tha heir of a legatee brought a suit 
for aq order on tha defendant to apply for probate or of administration of 
the estate An application for probate had been made and fiat of the 
Judge was obtained but probate was not actually issued of the for nonpayment 
of the Court fees Held (1) the case was gorerned by this section, (2) the 
plaintiff as heir of the legatee occupied the position of the legatee (3) the fiat 
for the grant of probate was conditional and therefore not equiralent to the grant 
of probate (6) (4) the plaintiff must establish her title by production of the 
probate, a fiat being insufficient for the purpose (5) the plaintiff could not put 
In the actual will as an ordinary exhibit but must prove the execution of the 
document by producing nrohate or letters of administration as required by this 
section 


Where, however, a suit was brought by a beneficiary under a trust imposed 
on a legatee, aud not to establish a claim as legatee Sankaran Nair J held that 
the suit was to enforce an obligation and not to establish a claim therefore 
this section had no application Wallis C J however was of opinion that the 
suit failed as there had been no grant of probate or of letters of administration (c) 


A legatee may sue for his legacy or for accounts {d) Sues a suit against 
an executor must proceed either lu the form of an administration suit {e) or 
otherwise (/) It is only where an executor fails to propound a will that the 
legatee may himself propound it Otherwise if tbo will be once proved and the 
probate or letters granted it is not necessary under this section that every 
legates claiming under the will should separately apply for probate and prove 
the will {g) A legatee is not bound to assert his title under the will till it has 
been probated, and omission of such assertion cannot prejudicially nffeot him (ft) 
Where an executor named applies to be sued m place of persons sued as being 
In possession of the estate if the substitution be not made the estate is not 
affected by the decree or sale in execution (») Where an executor took out 
probate but died pending litigation, tho High Court granted time m order that 
the estate might be duly represented (j) 

5 Position of the heir or person In possession of the estate A 
decree may bo made against the sons as legal representatives of the deceased 
although the deceased debtor may have left no assets (ft) Until some other 
claimant comes forward tbo party who takes possession of the estate of a deceased 
Hindu before issue of probate must be treated for some purposes as bis ropresen 
tativc and a decree obtained against such a party is not a mere nullity It is at 
any rate sufficient to enable the plaintiff to bring o suit against tbo executor 


{o) 3H M 9®8 31 I C 491 

(t) Alungnliam v Ganuahal 17 C 

347 dutgd 

(cl Manuel Kunha v Jnana Coelno 31 
M 187 204 IB M L J 159 

176 

IJ) Conehee t DaJehhel 19 M 425 
(cl Re Ram ChanJ 5 C 2 DiJftaliee 
r Afalty Lei 21 C 932 
(/I f^nhollam v Kola CoelnJjf 26 D 
301 


(g) Chandra v Ptasanna 4 C L J 
523 , , 

(A) Mhll y Nanlhala 12 C L I 
4»6 lee Udl r RaJhlka 6 C 
L. J 662 M 560 . . 

(0 fiarlih y Putidax 12 C L J 5(1 
14 C \V N I04J 

(i) Malenglnl v C toaneymonej 22 C 

W3 

Hi Lallu » Ttihhuien 13 B 653 
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In order to have the decree satisfied (a) In Akhit v ^ani^afa (6) a decree was 
obtained before probate by the tcstalor'g widow against the executor and the legatee 
In possession of the property The legatee then obtained letters of administration 
with a copy of the will annexed and sued to recover possession of the property 
from the widow Held, the decree In the previous suit was no bar to the suit of 
the legatee The section Is no bar to a transferee from an executrix, who 
has cot taken out probate but who was In possession and who has given possessory 
title deed suing on that deed to eject a trespasser (c) 

6 Is an unprobated will oV any uso ? As the Court asked —Are the 
creditors of a deceased person liable to have their claims defeated by a trick 
of keeping accrct the existence of a will until their claims are barred by 
limitation ? (d) It cannot be eipeoted that the existence of the will can be Ignored 
for all purposes though the executor can establish no right without taking out 
probate (e) A will may bo referred to even if it be not probated, if Its genuineness 
can be satisfactorily established and if reference is not made for tbe purpose 
mentioned in this section (/) It has been said in Lakskmamma v Ratnam-na (g) 
that this section affects not only th^ establishment of a right by a legatee himself 
or any person claiming through him but debars a person who desires to establish 
the legatee’s right merely as a ju? fcrfii for the purpose of defence. But this view 
has been doubted 10 <7an}^etmdoss v ^arasnaMi, Ih) whore it has beeo observed 
that the section does not say that an unprobatod will should not be looked Into 
for any purpose whatever It only says that title cannot be proved to establish 
a claim as legatee (0 

7 When should probate be obtained 7 Probate obtained subsequent 
to tbe institution of a suit and before decree is sufficient compliance with the 
section (j) The view that no suit is maiotaioable unless and until probate has 
been Issued to the plaintiff is no longer tenable (A;) 

An executor can institute an action before probate but must shew at tbe 
trial that be has obtained It {1) An ddmintstrator cannot institute an action before 


(o) 


idi 

(0 


Pmiunno v Kmlo 4 C 342 , fold 
in Janaki v ‘Dhanu 14 M 451 
D namon! v £lahadal 8 C W N 
642 CAunlv Behy,3'3C I0<I4 see 
Nalharam v KuUI 20 M 446 
Soundralhammal v Narayanasaam! 
42 M L J 567 701 C 358 
12 C L J 486 , Udil V Radhika 
6 C L J 662 told 
Parthasaralhy v Suhhanya 72 I C 
559 (olios yl)her v imHock 
(1866) I Q B 1 35 appwJ m 
Petty V aisfold 1907 A C 73 
P/osunn9 V Ktifo 4 C 342 
Jana\l v Dhana 14 M 454 , 
Ganshamdoss v Guhbl 50 M 927 
Gunfa T Giinll 87 I C 354 
{/) Achyvfananda y Jagannath 20 C 
W N 122 27 1 C 739 , 
5u^umariv Bhatal 20 C L J 148 
(Boianta v Gopal 18 C \V N 
1136, Satbomungola v Moheadro, 
4 C 508 • Catalapalhl v Cota 


33 M 91 , Jana^l v 2)fianu, 14 

m Aci .tJ c.. r/- t r 


(?) 

(A) 87 1 C 621 

(0 Patlhasarafhy v Subbanya 45 M L 
j 175, 72 I C 559, Garahamdosi 
V Guhbl 50 M 927, 106 I C 
150 F B 

( j) CAon^ra v Praianna 4 C L. J 523 
on app 33 C 327 , Charu v Nahuah, 
50 C 49 

tt) JJdm Genl v Lahl 12 C W N 
735 

(/» Cammlna v Cummfnj 3 Jo & L 
64 92 ft^ehslet v Spencer 3 B 
6c Aid 360 , Hanphttyi v Igledon 
IP W 753 , WdU V Rich 2 
Aik 285 Humphteyt y Humphreyt 
3 P W 351 Jonea y Hoteella 2 
Hate 353 W 193 273 12 Ed 
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he gets his graut (a) The stage at wbtcb the executor has to pro^e hfs title 
IS as a rule the hearing (6) In Gordkandas v Bat Bamcoover (c) the decree 
was not allowed to be drawn up till the plantiU had obtained lattera of adm ni 
stratioQ with the will annexed In Uomtasjt v Dhanhatjt (d) a party was allowed 
to be added as represonting the estate of a deceased claimant on her undertaking 
to take out probate or letters of administration prior to the decree being drawn 
up in the suit which was then under appeal The practice of the Boaibsy 
High Court that decree is not to be sealed until probate is granted is not 
correct (e) i 


Where a debtor docs not dispute the debt but requir''s production of probate 
before making payment to the executors the Court can and will stay proceed ngs 
taken by the executors until production of probate (/) An executor can also la 
his personal capacity maintain an action m respect of property of which he has 
been lo actual possession (p) but when possession is m dispute he must prore 
his title ns executor (A) If an exeoator elect to act he may he sued before 
probate and cannot afterwards renounce (t) But the Court will not allow an 
action to be brought against one appointed executor who has nerer meant to 
act before he has had an opportunity of renouncing (j) nor trill it make aa 
order for general admiuistrat on m the absence of a duly constituted legal 
repiesentattye (A) In Surbomungola t ifokendronath Ol u suit for construction 
of the will and for administration was allowed to be brought by the testators 
sole heiress when the executor had renounced without taking out letters of 
administration 


8 When probate Is not necessary In cases not covered by this 
section (see sub sec 2) there is no law which obliges a person claiming under a 
wjU to obtain probate or otherwise to establish his right as executor administrator 
or legatee before be can sue m respect of any property of the deceased which 
he claims under the will (m) Nor is probate for letters of admlDistration) 
necessary la respect of wills antecedent to tho Hindu Wills Act («) Probate 
is not necessary for a person claiming an appointment as guardian under a will (o) 


(a) Chell}) V Cfiellu 43 I A TI3 
l.6\ fie ^Cason/c 32 Cfj O 373 
(c) 26 B 449 475 tee Jana)(l v Hafiz 

I3 C. 47 Ralchand r Jlotaj 33 
Bom L H 1372 

(J) 31 Bom U R 511 120 1 C 

339 

(e) fialehand r Jictaj 33 Bom L R 
1372 

f/j Tarn r Cofametelal Bank <7C 12 
Q 0 O 294 e led lO Hotmazfl 
V Dhartal 31 Bom L R 511 
i20 1 C 338 

(<\ Oughtan r Sepptngi I B tt Aid 
241 

th\ Bfinev t Pinnev 8 B & C 335 
In It thief T li thief 10 Vei 93 
I itifrri « Dtll 4 D C J A Sm 
274 Re UetU (1876) 3 Cb 
D 193 fit Sitrent UBVl I Ch 


(H Djug/as r Farretl ^ B ng 635 
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(k) Creator v Robinson !4 559 

Ceyv nils 15 Eq 79 Rots, ell 
V Morris 17 Eq 20 Coole v 

WhUUngton 16 Eq 534 H Vol 

14 p 145 6 W 
(0 4 C 509 

(m) Bhogiansang y BechatJas 6 B 73 
(nj Krishna v Panehutam 17 C 27- 
Krishna v Rol Afohun 14 C 37 
JlCooJa r Shalk ® Pa 

241 Kanhatya La! r Mul'd IB 

A 760 Piobjle M eeceii* y »o 

teipcel of willi i.tlor ua*f the 
li adu \4illi Ael Shak tfooifl t 
Shalk trru « D 241 
(o) Valhan A! Xian v Ba\ Panbo! 
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nor U it necessary where the assets do not exceed Hs 1000 (n) (now 11s 2000/'( 
Admlnstrator General s Act III of 1913» S 31) 

There is no provision of law which renders It obligatory in the case of a 
Muhammadan will to take probate After dno proof such will Is adoiissiblo in 
evidence without probate having becQ obtained But probate may be obtained 
of a Muhammadan will (b) The execute’s of a will made by a Muhammadan can 
validly sell and convey the testators property without taking out probate or 
obtaining the consent of all the heirs (c) 

9 Sub clause (2) Tho aub-clausc has a long history behind it Probate 
and letters of administration granted to persons other than those governed by 
the Succession Act or tho Hindu Wills Aet had a very limited effect, tix , it did 
not vest the estate In the executor or administrator but took effect only for the 
purpose of recovering debts and securing debtors paying the same (d) The 
Hindu Wilis Act made Ss 179 (211) and 167 (213) applicablo to the wills of Hindus 
with the result that where the Act applied executors and administrators acquired 
the same rights with the same rcstrl’tlons as under tho English law Then came 
the Probate and Admiaistratloo Act an Act framed with the object of making 
it applicable to all persons In this country other than those governed by the 
Succession Act ubilat leavlQg the existing law as to Hindus to whom the Hindu 
Wills Act applied, untouched This seetlon was retained In the Hindu Wills 
Aet and with tho exception of this seotioo all the other sections relating to 
the grant of probate and the administration were incorporated in the new Aet ' 
This was done 'advisedly and of intention The result was that this section 
applied only to those persons who were governed by tho Suocession Aet and the 
Hindu Wills Act and to no others The executor or legatee therefore of a 
Muhammadan or of a Hindu testator not governed by tho Hindu Wills Aot can 
establish a right without obtaining probate (e) The present Aet being only a 
consolidating measure this Sub-Section has been inserted to give effect to the 
law as it stood before the Aot came to be passed 

214 (S. C, 4 ) (I) Ko Court shall — 


!PTOOi OiTCpitSTO 
tative title a coodi 
tion precedent to 
recovery through 
the Courts of debts 
from debtors of dc 
ceased persons 


deceased person for payment of Ins debt 
to a pel son claiming on succession to be 
entitled to tbo effects of tho deceased person 
or to any part thereof, or 


(b) proceed, upon an application of a person claiming 
to he so entitled, to execute against such a debtor a decree 
or order for the payment of Ins debt. 


(a) Natayan r Pandarang 34 B 506 
12 Bon L R 471 

(1) SyeJ ^hdu} y iBadaruJdn 28 C. 
W N 295 298 9 A. lo .t> 

effeci lee Kurmtulaln v jJtbaa 

Hosiein 32 ! A 244 33 C 116. 
(e) S r Mahomtd v HargoCandai 24 
61 


Bom L R 753 
(d) See. ante p 461 
(ej Sha k Mooia j Sftaik EsiO 6 B 
241 tee Sakfna Biieev Mahomed 
37 C 639 Namherumal v f^eera 
perumal 59 M L J 596 128 I C 
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2. Succession 'Certificate^' Act. “The grant of probate or Jctlera of 
admmistratioa ealabllsbea the general representativ'e cbsractcr of iho grantee, 
whereas the Succesaion CertlOcato Act limits the power of the certificote-holdcr, 
as rcgartJs the ooIlccfiOQ of debts and securities of the deceased porffon, to those 
debts and securities only which are specified in the ccrtiCoatc. Besides, the 
representative character of a certificate-holder is not conclusive, being liable to 
bo set aside bjr a regular suit” (al. With regard to the scope of the Succession 
Certificate Act it has been said, “AH that it purports to do is to facilitate 
the collection of debts, to regulate the administration of succession and to 
protect persons who deal with the alleged representatives of deceased person* 
against the dlfilculty which may occur when disputes arise as to whether a 
claimant Is or is not entitled as such poraonal representative’’ (b). Therefore, 
before a decree can bo passed against o claimant suing in tbo capacity of a 
personal representative of a deceased peraon satisfactory proof must bo 
by the claimant of bis representative character. Such proof la furnished by probate 
or letters of administration under clause (0 or a certificate under douses (u-O. 
The preamble to Act VII of 1835 stated that the Act was Intended to facDilate 
the collection of debts on succession and offered protection to parties paying debt* 
to the representatives of deceased persons The Act was Intended to 


(a) Sp^^ch el Mr. Et»6i. Caieti: ol 
M>». 2Z Oit \S6\. r*fi/ p 5W. 
See s 21 d the Act (Vll of 
16-29) cow S. 2 1 S. Set P*ft N. notti 


j (i) Coiaao,! Sit Homan y. 

3S A -t;-!. <;ba/uf t SohnJait. 33 
A. 321. 


SJ214] 


TuCi/iHniAS isnocK^f^ipti- 1 


48,? 


pnilKtipn li>„«Joblop»ipiid(Jj,i>niiro ,lJiijnij,|lti\^il,tljo,lCorliqojif(>-holiJiir if^a^ 
pctwa entlllcd-ais stocopsot .tOiulhP', alT'iltfl P'rfO” 'I.Tfl 

^sjrineQt ofitho'debt <0).. < it(> n | t tii f.i! mi < nl lii;iiiii{ t-* 1 
I •'tff ' -'ll / Vi i^il < I 'ii'i 1 1 (II «•* I Ml 1 1 *Oi I ih I • ' (!1 ( •) I III 'I I ii>* 111 * •( 'll' III 

i')nSliI-Th6'60Ctl6n.-) Tbo* sectloflilptohlb»s:„Bj Courtj *0^1 Pidq^r^Q, 

agftinstadebtof ofQLdcccaacd pontiQ /for.(Pfrnon( .ofl bl^doMi^q,a i>qr‘SO|i|CUUqIn^ 

td b 4 iettm»d/to (tbejefffltta ol tho :d<Dea 9 ed»peraon,aiPf ,80^ paft ^^ercof,, 
frdni'iprocecdfrgiiuiija thditappllcfttloDi ofia paracn^flalRilDS i^o* ^o,^ntlt^ed, 
cxccuU)aghUi 8 ei 8 Mt!l >a dcMona, rteorq^tVe flrdfr^fpF, tbp, p 3 yiqent,.o^|blf {debt. 

I, «» •*» J fjj JJjQ 

. • Vo a 

• ; . . rthV 

. ■; ' . 

i. : ' . . ■ ' '.Ion Is 

‘ evcnis 'shouid^feo "pnhia 
•.ha" evenia itW 

lyloppllcafift to^tfecre^ePbr^ 

‘ U I'l/ A*!* n* I'" niboTC 

apply .10, tae paymenc or 
. * • • 'decease'll* 

, 1 DO rcj 

I ; 11*1 -1 i. Ill 'Jiij iii Lotilci ioit 

. i'et 

'ji dk JUtct.'ib; 


^ap^„uppnjp^odi\cll9n,.yf paa ' 

AiPFWff] 

no such dc|j|,.^tho* 

(fOurfs^ • prescribed certi^cale qi 

objlylne^ ^e|j , . ; ■ 

ot^o PPf p ■ .■.'•• “ • . * 

,e}^idei^c ' ■ ■ ■ • • • 

rpqul5^,t,tbs\^ : . • • . ^ 

.■ r . . . • • 

Qtdar for the payment /at .cepts; tnna.K, aopp not 


legal remlldie^'' 8galo*s‘l*^V6o‘^ •.*•••’ 1’ 

by jilb1tdtlda‘t^/^‘ Cfauabb'^?) abd (3)'Cdbtotablate'itbbt)ltbeliJudg^h6dId'b9deaVour 
tb’-determlie '■wbithrt'^hb'^&pfiHoaitbltf’ U •■proji^r "^ersba 'tO'" be felothedrwitbiat 
representative character and any Intricate qnestioos of fact or law bearing upon 
.. ,. ni,-’ I f._ »pr masB^A -^bi sebtlen^'shbuld benarBfulIy) 

. , . ' . •^b*' A 1* ngnoi) .V liniliiiA 

‘ ' " ' • • -) I ,iiiuA3 V AMSiiiintrcJY 

■ I i'- .AoWulonoAi V qioAT ssilU ; 

2 iftera} 

aense.lgibe Court tlilh^tfof^ooQipetent to entfrt^nti enJt orL.dAT^'^gptp, a'^^ain^'l) 
taj yjji°t,Pa£da;j^^Mlral^,llfioal. I. of^ 


~D r~~TT~j6l>Tu7~ 


I'Afi*'/, , cc\ 


(o) ^Cosaami (LSrl) / 2 aeun sr.) UaMJat. 
A-iiaSa -A5\474(t£ 5<iAal/efi^T.,i5at'Sfl»flf, 
y l7juC..li3J. 3658Aa2.1nG'JW. N. 
.J A4Si *fa)S33J0dd. 

(6J0 ATirtdl T. if/oalmdJS^ 27^C. L. ] 


oA‘ 14 '.V L> tl .,UV 
ft^ltaDlU!l-&ot>oe:'di JhfcjV C«url«tdi h) 
liiwlboUad-^ tdC lilayciltv^hsnd)H itono'/^ ^\ ) 


l/'ll'ouiutfao (I.) 

.iU65d, 66il(lbibe>riRfl'ttery|re\libugbi) 



484 


rnr indivn succession \ot. 


[S 214 


the Civil Procedure Code is modiSed by this section (a) The section applies to 
the passing of a compromise decree (6) as also of a decree in favour of a person 
substituted as plamtiS for one who has died pending a suit for recovery of 
money due on a bond {<,) The certificate Is necessary for the heirs of a deceased 
creditor to recover a debt existing in the lifetime of a creditor which did not 
become payable until after bia death (<f) A Court has no jurisdiction to pass a 
decree and stay execution till the filing of a certificate (e) A certificate is 
necessary In respect of wills probated m foreign Courts, and no decree can be 
passed lu British India without a fresh grant or a certificate m British India (/) 

5 Time for production of certificates A Court is fully competent 
to deal with a case if the certificate be produced at any time before the decree 
IS made (g) Its production is not a condition precedent to the institution of 
a suit, but if there be reasonable doubt as to the identity of the person entitled 
to payment, the plaintiff may be required to obtain a certificate under the Act (A) 
The certificate must be produced when the court of first instance is ready to 
pronounce its judgment, its subsequent production is of no avail as it has no 
retrospective operation (>) but it has been held that the certificate may be 
produced m the Appeal Court (j) and the Appeal Court should grant time for 
the production of the oertifioale (i) It has been doubted whether any objection 
can be raised under this section lo the Appeal Court when the objection 

not raised in the first Court (1) 

6 Opportunity to be given for production of the certificate The 
Court should not dismiss a suit because no certificate has been filed by the 
plaintiff, but time should be allowed to bim to obtain probate or certificate (m) 
Where tune has been allowed and the plaintiff fails to produce a certificate the 
suit should be dismissed (n) Where a party is diligent but fails to obtain the 
certificate within the time allowed, further time should be granted to him (o) 

7. Of his debt Bis debt means bis share of the debt Thus whero A and B 
jointly advanced monies to P Q and B, and B died and Be widow as bis heir 
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J 514 Chalng Aa v Sklvt Oh 

63 I C 807 13 Bur L. T 233 

Palraian y Sr}nlca$a 44 M 499 

r B I PchaHillla Y Rafganadan 

28 M L. J 323, 28 I L 4W i 
Afanailig y Jltnad 17 b! H ; 
Shu]a Y Ram 20 A ll®*., 
Kutupfatoml V P<hu 15 M 419 
Ptrla Y PtmanJez 12 I C 172 



S 214] THI INPMV “T ' • rc^toV UT. 195 

!r*r#rrm(J ! p h l-p A and A *f».3c*il » lOiJ rr^li-R Ri «iJo» 

* fTi/^rj df'<-d»n • cpM '“'‘• t* oM rrvuarr. t:jt If R • fc^ir 
to I? li t*]* c»t'‘R“'T rfafltHtifl* *1" wrall ^• fi»*'*iiirT f**' 

A d'H dor* rfi « »cn d to tli» df rttfd tut *»rr“c'ally c'-H'-t'd tjr 

••joihr*, po"h » r’^rpo'J It r"l • rffi# dfctaipl (ft) 

8 A person claiming as Assignee etc. AIi*ioagh ih» tccllon d fi 
npl f»nrnlr re'er to sulcrt of btita ef dfrrated ptnoct ito ip» prfti at 
!• la ro hrttfr rot'^co 'hia ibr a«»Sencrt sB!! dpptire dffcJcrt cf th" r^otfc. 
tkn c^'rantm!! to tbca bf the Act and rtjde ibe italutcrj cbligallcn Inroad 
ufsntbPB bf thli iPclicn (fj An cf tbe htim • dfcpaipi creditor of 

tbrlr r>chti oadef ■ iHr’e r-erlgacr no«l rtodt, e s iLCcctilcn certKealc. 
The tit ffor-cal cf t de't dort rot laiie It ceaie to be part of ite deceaied 

cred ter ■ crccii An aiilrnce r~ott cblaH a ccrllCcale tefore be can rnllic 

tbe debt (<fj The reaton Ip if caict of atatgareot from the deceaied’a legal 
rcrretenlallret verr rieladed. rrat cq of the Act would le cat>’ and the protec* 
ttoa afforded to the debter would t'O lllsporr le) A purcbaier cf s debt told 

In execution of a decree It a feriea clalmlrg to le ratitlrd to the rffeeti of 

a dceeaied perioa aad rait cbtata s certificate to rtcoter the detlf/J An 
aiilgBce ii entitled to a eertlSeate where core baa been obtalceJ br the 
aiileccr {q) The rerfrientailrei of an atiicnre bj* detlie of a debt cannot 
me to recover the debt without prelate of tbe will or a certifeata to rtaltie 
tbe debt! of the e«tate(A) AVhere the atignor, cne cf lercral belri of tbe 
deceased creditor, had oltalord a certificate but set tbe aiilgcee, It was 
observed that tbe per<oa to aue for tbe debt must be tbe person to whom tbe 
certificate was granted (i) Rut tbl< view bai not been aecepted In other 
caics(^) On an applicitloa for a certificate b> an osplgace the onl/ question 
for delcraloatlon la whether tbe spplicaot is tbe representative of tie person 
to wbom tbe debt la alleged to have teco due ik) 


9< Death of plaintiff. Upon tbe death of a plaintiff pendenre /ife, though 
tbe suit map be continued bp his representatives, a certificate In proof of bis 
representative title must be produced before a decree can be passed In his 
favour (/), but tbe section Is not a bar to execution proceediogs Therefore on 


(o) Shllal t ManH 9 C L. J 331, 
I I C 254, bee boSm below 
(4) Saheh Ram v Qoilndl, 17 A L 

1 268 . 69 1 C 774 

(c) Kan/ppa^aml r Pkfio 15 M 419, 

2 hi. L. J 1 15, RatneharHer, v 
Ram Naraln, 401 C. 96 (luceeiiioo 
cettiScste map be graated to she 
titigeee ol the repreientalire ol • 
deceased persoa) see S 214 o 7, 

(if) Gubhan v Zahkn, 42 A 549 57 I 
C 55 (tee cates ditcutied), but see 

ShUal r dlfon/i. 9 C L J 331 
(e) VaUacan v Srinloasa, 44 M 499 
62 1 C 944 F. B 
(/) AfancAarom v iPof Mahall, I8 B 
315 


(ff) Raihlka V. 5 of S Jot India, 38 
A. 438, 35 I C 711 
(A) Shodont V. Halalkhott, 4 C 645 
I (<| AUahdad V Sent Ram 35 A 74, 
' 17 I C 486 

(/} Ranglal r Annalal, 36 A 21, 
22 1 C, 349 . Ceteaml Sri liaman 
V Hatl, 38 A 474 . I4 A L J 
677 , Arunachelam r Malhu, 42 
M 130 

|« Radfilka r S S /or India, 38 A. 
433 35 1 C 711 

(/) S'tputI V Nailrvddin, 45 J C 730, 
Sahadeo v Sakhaaal 7 C L> J 
658, 12 CW. N M5, Torngnsa 
T Ptagji. 16 B 519, iBoldnafh 
I T Shamanand, 22 C 143 refd to 
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theideafy pfiiihoi plomtiffiducin^ thel pendency of ( suDhfuproeeedingi | hj&lleg^ 
rbpilesBiitatlcesi lsub9tit,uted iniiiis plaoo^ need ant producer any leuocs&ston cerMti 
Gate (tt) r- There I iiii a difference j in lithe li^’ording the two clansesiof Bib; 
sed (l)t Cl (q)(iilontomplatesl the ipomtilotitima i when Jbo ndeoree;. is passed, 
cl (6) refers to the point of timolwhea the Courts areipallsdiupon to jprooaed loaiha 
basis of the application for execution (6) 

^RdV^fsibneV^* rhu^ ‘lake 'cfertifichifeliand fthiS'»Tight^ isl’not 

dffehtbd’ bt the lntefp'6hitlBn^ Of thh' estate ^he fVrldow (4) u^Where u HmSil 
lipoti'^a^'bonB tlxechtdailn IhO tihtto of hli’ dfec^AsSd •ftfthcr’-'lho' pMsuiPp^* 
tion of la^f*' iti' ‘b'f''&tiy'*a(Jinis9io5i oifietdllDnBslJ to* the hbptrdry, is’ 
that fhe ’deh'f'lih'dfet Shbi bBafli'Is ^cta© dU6 to 'the Joint^fAfiJlly^APll rid sudcbsioli 
cd^t!fldaf6 hedd be ‘produced (d) i t l ^ '*•» a^i if o! ji ! i i*«bwi i hi n li U 
1 >• 0 ) '» 1 4ii j j f oi * ii nfi m j ) j f oh I it I 1 J 0 1 I ( !• I 

jO;i ^ucf^pslo/j, w<jf4s ,baye been fa clause j(p; of, sub 

^ect^pn^Q) an(^jpth?,hj59^ngflJ5^art yHI ^O^wal^p dpaf Jhajipo f^ljajjge has, 

jU^the^^xi^tipSjJawjigV jft, , sppcessic^n cei[ti^cf If js ne^je^^ar^yj wher^, 

H'RPO'Sy Jpa^c^;i?,5Ur'(Hpjiahlp af i}<|t by,puc(;e^si90)/:^ , jjie sncf esjlip 

iliioblieatoififiy SS-? ,pej?pil,j)j!imynj, ^e|jls pr^i^ey, tbo pjopeiJ^ pyhf 

) SPi, “fll? 'iS'/e95?“W''P ap^, 'A" 

o;,lfuocRsa.jip,l)j| juj7^Y<jrahlp,„;p caftP fiSM'rm'Ff ? ¥i'* 

laj7, jthe undjyidedjfons id9,^no^ succeed^ b^j^sprT^TOfpbjp 

n.eoeasfry,(p)j g^}xc^ prpsi^qip^lQO o/ thB^,a\^^eDc^^,o|; evjdenco or^o^f,8d^ 

mission to,ti^p jcc^n^rary, ,i3 ^hat, ^he deb^ ijlue^^ut^^er /^jbcn^^iSjjOpOj du«^ |to t}io, 

joinJ fa,iaily (Xijd iio,,cfiUfi?at9 hf ,prQjJuced|jA^ a|80| wbe^O] tb^a plaintiff 
is|, pro,ved toT^'e^fi famyp ^with^ the^ deceased^^tho 

pres^p3p)i|lon ^hat j it 1 18, ^ /2“‘*7 ‘ 

Vy^t^erc,a pfomia^fjyytP^to wa3,<;xe^wtp^ jjn j^eTour^o| 

BOYexii|edjby 45ayfjih|p5 ppd fn, bis, death 

favour of another member then the^ of j th^ ^ 

deceased member could sue the debtor without a cernut-aie as luey were saiat 
oa the renewed not® la tbeir own right and not as heirs of the deceased 

memtJIU)' ’An 'ViiolllU' ;jil is' dUrtolWa WtWodJJl'li' r„\fllll!o»f4''ia°recEVor 

whatWs ToiIiid lo ^>6 A*Dcestral ‘■pf<5|jiirty onhll&gltimatb rdedv?!*^ 

a" ieb'i'duo lo 'hl3 'fallicr CO' ■V’Chnr^nhli' rl^tltl'lb InisInfShfiboe' wo« 'itCoi 'Ibll'’ 

1 ) 1 1 i^ill >• n 1 } t 1 I 1 -^j-r I trt ^l-l^ I. 1 u. 1 1 fTfilt , . n, r li. I 

(o) AiAe/ffl V /Irhulla 57 1 C 902 
16} ■ ^ ^ ^ ^ ^ - 

(»1 » • 

1/1 ' ' ’ . • 

/ tlenfiaaM '24 L ‘Jl2'- «/toB/»kw: jw 

lc» * ) /3 /cut{. 51 I C90t< JidCuftrajU 
i i /J r^nnh 22 M *350 5i«4ri*nanfdrt 
, r Z»1 AT M2 'Bto/ v 

’ f.LY^r lOCV" N. 4*5j'65/l C 

j ^^7(u>alA<>/r<ifU fifanjiatha 


va I n; o/l yatadataium v 
MtV^ht/udh* (90 InC/ 743jnl(<i? («>/ 

(f) '' '- - '* " ^ '•^99 

1 't; 


(fr' 


Ml) 


(»)? i/a5(na^n</a> trt 
9 'l PaleHiMdtx BhofOMit 
€ lAfoAwTVTtiM 1 r» fPodiaJl ->18 I C 
T 223 I J^ic/ialkutda c I ^ 
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takdilby/ silr^lTorablt) io tbe otbcrt iheb 
a certificate is not necessary for a sorTlrlog grantee io ireedrer itbo at^reirB of 
maintenance on the death of the other (a) There is no survivorship in a 
psfrtnirship concern, 1bererohJ,*&*c'‘»tiflc4W‘l8 required' for*^^ 'iu^fl'.'iAg pAtner 
to be tntUifcd Ibthe effects of a’deceaied pkrfhCT (6) i ' I ‘ ^ ' ' > I'l 

1 r^tin |ti 1 »j tSiiloltil M-»t flfil I i-'Il'ii Til 

/ <11^ Sub doc^i (1) 'ol. (b)y tTho>'Catirt shall >not I proceed rfo i execution 
ttntil a certificate ihas bded ip^oddeedi buOapplibation for/cxccutidn ncodxbt be 
awompaaifed'by’f<a dattificaloi(c) lAn ’oppUdatloa for exccutloa* of i a decree Mtill 
tberofore lidiwithoiit the prodbettod of h >oarttficiatel or/Otbot documentk mCD' 
tionediln this seition (J) in j 1 * ir i ii* i in !i i ■? / t i ii ■» /(•’in 

7>7n fl i. \ I il r i I t •> ] J. I t I ^ ^ t I w t J I n 

tn*^i'l2<‘.iSuh.50C, (l)rCl.i {b. I ) Thia clause jpjakes, It,, perfectly clear that 
probate .ori letters, cfMadnualstrattoni ivilh oc/ without j a copy pf the will annexed 
eTidenpiDg«a gfant of, admlqi^tcation itoi tl)& estate pf the, deceased renders -a 
succession certificate unnecessary (e) vit.jR'>iij, , i i « a ij j, r 


, i]3. Sub_*aec> (2)^. Debt. Xh'^ (word Debt asiused Jo this subrsection is 
a copiprebensire term which ehonld tcceJvn .a liberal construction 4;^} 
pisansaa eum. of ononeyi which tis now^payahle or will becopin payable jn/uture 
by reason of a present obligation “The law has always rceogniecd as a 
debt two kinds of debt a debt payable at the tune and a debt payabbinthe 
fdfure** (ft) ^In*.Ab1/uf v 'V^jfiufdnnfssn (•) il'wis heldf tbbt a debt IrhTch^ falls 
dui ^n’the d^ifth o''/’ 'a pdrson ta one codt^mpTated by this section' A dower 
debt of a Muhammadan wife, whether prompt or deferred is a debt (.;) A 
debt implies a liability for a liquidated amount or ascertained sum for which 
there is a present obligation to pay Any sum which may be found due when 
the accounts are taken is not a debt within the meaning of this section (A;} 
A suit for account is not a suit for a recovery of a debt (1) An action to 
recover the value of goods from the tenants of a deceased landlord is not a 
debt (ml A suit for the refund of the prico of goods sold but not delivered is 
a suit for the recovery of a debt (n) The Court will have to determine whether 
lie arrwjjot oat as a Jsbt is resWy a ^sbt vadsr tbls seettoa (a) 

It has been held by the High Court of Calcutta that the section docs not 
require the certificate to cover all the debts or even the whole of a particular 


(ol Malhurav Ruknlnf 17C.L J 87 
(i) Qurudtla v Dharl. 31 I C 9M 
See note OS) 

(c) Kalian v Ram 18 A 34, ^Zangal 

V Sahmulleh 16 A 26, Bnjoy 
lunar 19 C 432 DAoni^ol v 
^Aoi^^ar, 15 A 84 *ee Hafizaddm 

V Jlhdool, 20 C 755 

(</) iQalklthan v If'aganlng 20 B 76, 
Hon Lai V Hardeo, 5 A 212 
(«) Ratnanuirah r Chanl, 27 1 C, 822 
(/) Annapurna v A'allnl 42 C 10 
(r) Banehahram r ^dymath 36 C 936. 

13 C W N 966 F B 
(li) Uelj r Slenton II Q B D 518 
524 


(0 30 A 315, 5 A L J 598 . 

NandhaA v BitsuiaA, 2 C W. N 
591 ditapprd 

(D Chafur y KalandaA 33 A 327, 
Banahatam v J}di,analh 36 C 
936 F B overruling HsmdahA v 
BatetsaA 2 C W N 591 
(^) Sahia y Heordm 22 M 139 
(/) Biiitivar y Tiurgadai 32 C 418 
(m) Afa Hla y Afairn^ 75 I C 237, 
Siihanna y /i funtkks, 18 M 457 , 
*ee Safiadeu y Sa^havaf, !2C.\V 
N I4o 

(ft) fCotla Pmfa y Vanlhl Tieddl 2 M 
L J 34 

(«) Annapumay Nahnl 42C 10 
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debt of the deceased (a) But a different view has been taken by the Allahabad 
and Lahore High Courts (fc) 


14 Joint debt A sou is prtma facie taken to succeed to his father by 
right of inheritance unless his succession by survivorship is indicated on the 
face of the bond creating the debt In the latter case no certificate la neces 
sary (c) This view did not commend itself to the judges m Subramanxan v 
Rakku (d) where it was laid down that if the debt be found to he a joiat 
debt no certificate was necessary In case of a joint debt the right to exe 
cute the decree devolves by survivorship but If the debt be the separate 
property of the deceased the certificate must be obtained (c) In case of jomt 
creditors governed by the Bengal School it has been held a suit by a surviv 
mg creditor is mamtamablc with the heir of the deceased creditor as defendant 
in the suit at any rate to the extent of the plaintifia share in the claim 
But if the heir choose to join as co plaintiff an opportunity should be given to 
him to obtain the succession certificate (/) 


A person who owes a debt to a deceased person is under no legal obligation 
to pay the debt to any person who does not produce a certificate or probate or 
letters of administration or some authority to collect debts due the to deceased 
person ( 27 ) 

A eerliGcato can only be granted for a specified debt or debts of a deceased 
person and It cannot be obtained for more debts than the applicant wishes to 
collect (h) 

15 Partnership debts Where the members of a firm instituted a suit 
and a partner died pendente hie and bis legal representative (who did not produce 
a certificate) was added as a plaintiff the name of the legal representative nas 
ordered to be struck out and the claim was decreed in full (i) There is uo 
survivorship among partners but the remedy survives to the surviving partner The 
decree would not bo a decree against the debtor of a deceased person but it would 
be a decree against tho debtor of a partnership concern (;) The representatives 
of a deceased partner aro not necessary parlies to a suit for the recovery of a 
debt which accrued due to the partnership in the life time of the deceased 
partner (A) But a succession certificate {s required if tho surviving partner 


(a) fifohameJ v Sar!/an 16 C W N 
231 JJnnapuma v ^a! nt 42 C 

10 (lee cate tiled) ice 5reertlKMo 
V SunJateraJa 17 M L J 37 , 
‘TJajiav j4fnlr 24 1 C 693 (PuD|»b) 

1 1 e law bai i nee beta c) snged See 

S 372 (3) . ^ „ 

(i) Qbafftitt KatirJad 33 A 3^7 F D 

(tee caiei c led) SAorl/t-nBbJfl v 

.nCojum 42 A 347 SufJta v 
Jlfufiammad 43 A 34 1 **« 

yllhat » Dtkhata 1901 A V N 
125 V Retort 21 A L J 

122 71 I C 376 

1 tn^e a M i tnlojja 14 M 377 
V Reltie 17 M 


147 

(</) 20 M 232 . „ 

(e) tioghaCendra v 16 D 349 

(/) Shlfel V Mantk 13 C W N 509 
(ff) Thakar v Firm Daihl Gc t"* 1 
C 385 CoJak V Craddock 72 
P R 1932 (old 

lit Indarman 18 A 45 Ann^u aa 
y Anfnl 42 C 10 «4 18 C « 
N 636 t I 

TJat Khien y Kerhya I7C L J 
t45 21 I C 509 ^ 

Pain y Ahdu\ 44 1 C 911 
IM/a/ r Chcllelhat 17 f) 0 

Vtat y Ukhml 32 A 7 

A L. J 759 


(A) 


(0 
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claims to be enlltlcJ to the cfTectt of the deceased partner ns due to himself 
alone (o) or if the heir of the deceased pattner seek to rccoTcr the share of the 
deceased from the partnership concern (ft), or If the heir of o deceased partner 
be Joined as a plalnllfT (c). 

16 Where ccrlldcato la not noceaaary Where there Is no relation 
of debtor and creditor, but a person wtongfully recelres mon»y to which another 
IS cnlUIed id) a auccciilon certiCcate is not necessary, nor It Is necessary for 
the reeoTcry of goods entrusted by one person to another (e) A certllicato 
la not necessary, unless required by tome special enactment. In case of a person 
appointed by Court to take charge of the propcrllcr of the dcceai-d, c g, 
a rccelrcr (/), or a curator ( 9 ). or trustee of an endowmeat (^) An Illegitimate 
son of a ludra can be a coparcener with his father and will bo competent to 
sue without a certificate (0i so also the heir of the wife Is competent to sue the 
heir of the husband for the recorery of the proportionate share of thowlfas 
dower (j ) It it not necessary to take out a certificate when the decrccholdcr 
dlea durlog the pendency of tbo execution proceedings (^), nor where execution 
is sought on the death of the decree holder by a person who claims not aa heir of 
the deceas'^d hut under an assignment or conxcyancc from blni(f) Tbo absence 
of a ccrllGeato U no bar to the filing of an award (n) A certificate is not necessary 
to recorer tninrance money (a) but the contrsry has also been held (o) Whether 
In a auit by a successor to an Impartible estate be is bound to produce a aucecssiOQ 
certificate, before bo can obtain a decree for payment of a debt due to the last 
holder of the RsJ, bat been answered both to the afiirmatire (p) and aegatlre (q) 

17 Mortgage The represeniativea of a mortgagee seeking relief against 
the mortgaged property nlooe need not take out a certificate (r) but it is necessary 
to enable a mortgagee to obtain a money decree, that is whero personal remedy 
Is Bought (s) No certificate Is necessary where tbo right to obtain a money* 
decree aoexues for the first time to the betes of the deceased mortgagee (t), nor 


(a) QurJdfa w ^hari 311 C 934 
(i) Dehl V Nirpal, 20 A 365 
W l^aldijnnntfia t Cfilnnosoml, 17 M 
103 

(</) Natayanr Talla 15 D 560, Sefiti 
9Jam r CocInJl, 60 I C. 774 

(e) 5ui5anna v Afunei^i^o 18 M 457, 
see Sahli Rom r CeelnJi, 43 A 
440 

(/) Hanhat r Hattndta 37 C 754, 
12 C. L J 252 

(g) Bahoioh r Nanappa, 20 B 437 
(ft) JogenJio T Ram 20 C 103, 

AiaUikarjuna r SHdeCamma 20 M 
162 P C 24 I A. 73 
(n Canulal r Koihtram, 63 I C 417 
i f) Shadl Jan y IVarii All 43 A 
493 

I^hetia Y JJzliuUah. 57 I C 
902 > see Nazlrul y Aida], 89 

1 c eii 

(f) Naziml Y Jlbdut, 89 I C 811 
(ei) T^amv Bopu, 16 B 240 

62 


(n) 5nnicasa Y *R.anganaya^l, 32 1 C 
991 , Charuzlla v Jyalkh, 33 I 
C 157 (see cast* itld \o ) 

(o) J'lffof Y Hanamanifia, 50 M 412 
Ip) Rajah oj KalohaiU y Jlehlgada 

30 M 454 

( 9 ) Q’if PenhaJ y “Dfianl, 38 C 182, 
15 C W N 49 

(») Kanchan y Baijnalh. 19 C 336, 
Bttidnalh y Shamanand 22 C 
143 , Hanuman v Dilraj 50 I 
C.27I Palanlyandl y Veetammal 
29 M 77 , AancAonif y Yenaaa 
28 B 63 but see Fakhchand v 
Afuftommai 16 A 259 F D 
(s) Sahadeo y Sakhaaal, 7 C L J 
658 663 . 12 C W N 145 

(iub|eet fullj dealt wilh) tee 
Abdul Y Safya 35 C 764 
f/anehand r Yenaaa, 28 B 630 
(fl t/mesft Y Moihura 28 C 246 5 
a W N 607 
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IS It necessary where the plaintiff in atrictness is entitled to a decree for the land 
itself, and it is only by his consent that money has been awarded in lieu of the 
land (a) nor where the plantiff is suing for rodomption, te is trying to pay a 
debt and not to recover It {b) 

18 Sub section (2) Land used etc The words ‘land used for 
agricultural purposes govern the words ‘rent, revenue or profits It is only in 
respect of rent, revenue or profits payable m respect of land used for agricultural 
purposes that a succession certificate is not necessary (c) 

A suit to recover the value of paddy of a deceased landlord is not a claim in 
respect of a ‘debt V7itbin the meaning of this section {d) 

215, (P 152, S. C, 21) (1) A grant of piobatc or letteis 
^ of administration in lespect of an estate 

fic^e ^of subsequent shall be deemed to supei&edc any ceitificate 
probate or letters of pi eviouslv granted under Part X or under 
a mmis ri on Succession Certificate Act, 1889, oi 

Bombay Regulation No VIII of 1827, m respect of any debts 
01 bccuiities included in the estate 


(2) When at the time of the giant of the probate oi 
IbtteiB any suit or otbci pioceeding instituted by the boldei 
of any such ceitificate legaiding any such debt oi security is 
pending, the peison to uhom the giant is made shall, on 
applying to the Couit in which the suit oi pioceeding is pon 
ding, bo entitled to take the place of the holdei of the certifi- 
cate in the suit or proceeding 


Pi ovided that, when any ceitificate is euperseded under 
this section, all payments made to the boldci of such ceitifi- 
catc in Ignorance of such supei session elmll be held good 
against claims under the probate oi letter^ of administration 


Change The words • In respect of eay debts or securities Included in the 
estate havo bceu substituted for tho words ‘ in respect of the same property 

This clause is intended to reproduce the effect of boo 152 of the Probate and 
Administration Act and ecc 21 of the Succession Certificate Act and appears to 
cono in appropriately under this Part of the Bill since it deals with the subslllu 
tlon of the title of the grantee for that of tho certificate holder Notes on 


Clauses 

Sub, 30 ctlon (2) It slates that the person who li is obtained probate or 
letters of administration may apply to bo substituted In the place of the holder 


(at 


22 


/in.mugam r Valuta 24 M 
(cate e( uiciiucluary noilri.f) 
/^fat y7ll r f cril I’aiaift 119 
I C 9^ Acjoriofi » 49 A 

1 96l C 47e 


U) 


Sahtijan y JJkJui * 9 tL 
Aarenda v SafaJjf ,l(>, 

3 C W N 294 

^vnJo 27 C 556 

tfo ///j V Meuf>t '5 • ^ 
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of a certificate In aoy suit Instituted by the latter and pending at the time for 
tho recoyery of any debt or security. 

The proviso It Is intended to protect the Interests of debtors who have, 
in ignorance of tho grant of probate or of letters of administration, made payments 
to the bolder of the certifioate. 

216. (S 260 P. 82) After any grant of probate or 
Grantee of pro- letters of administration, no other than the 
bate or admiaiatra- pcrsoQ to whom the Same may have been 
uS%amo^?r: grantoil shall have power to sue or prosecute 
yoked any suit, or otherwise act as representative 

of the deceased, throughout the province in which the same 
may have boon granted, until such probate or letters of ad- 
ministration has or have been recalled or revoked. 

2. The soctlon. The preceding sootton deals with tho rights of grantees 
in connection mth proceedings pending in Court. This section declares 
that the executor or administrator after tho grant is the only person entitled 
to institute a suit. It is the natural cornlinry of B. 211. The effect of the 
provisions of these two sections is that an executor or administrator by virtue 
of his office, or, in other words, m the character merely of executor or administrator, 
takes an estate in the property of the deceased and the legal oharaoter is 
vested in him Tho property vests in the legatee also which enables him to 
deal with it But It vests m the executor (or administrator) for administration 
purposes and ho alone is competent to mamtsin an action to recover a debt due 
primarily to the estate of the deceased (a) The powers of an executor to the estate 
of a Hindu, efc, are more extensive than those of the administrator. The provl- 
slons of the Probate and Administration Act override any rules of Muhammadan 
law that are inconsistent with them and an administrator under this section Is the 
only person clothed with authority to act as representative of the estate and to 
bind the estate of the heirs (h) 

3. Power to sue. After the grant, the executor or administrator is tho 

person who can sue or prosecute any suit with respect to matters arising out of 
the estate of the deceased and with respect to actions relating to debts which 
accrued due before or after the death of tbe testator The Court will not allow 
the rights of an executor to be restricted by a party by means of a compromise 
entered Into by them (c) Where ao executrix dies before fully administering the 
estate, the deceased testator's son is not entitled to sue In respect of debts due to 
the deceased without taking administration de boms non as the estate vests in the 

executrix and the son does sot represent the estate (d). But a suit lies at the 

Instance of a person not claiming to the capacity of a representative of the 

deceased (e) A stranger m possession of the estate of the joint debtor, as he was 


(а) Koioo V /?amso, 60 1 C. 

350 ; 2 Pal L T. 305 See S. 
213 cote 

(б) Hemihon v SharfuUin, 34 1 C. 


128. 

(e) V Ram, 55 I. C 504 

A'araiimmc/tt v Qalam. 16 M 71. 
it) RajanI r Ma^han, I5 1 C542 
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not the legal representative of the deceased, under the law as it stood then could 
not bo proceeded against m execution or otherwise than by a regular suit (o) but 
the law has been changed (b) In a suit by a creditor against the estate of a 
deceased debtor, who has died leaving a will his heirs on intestacy do not represent 
his estate, and the suit Is bad unless the estate is represented (c), but where the 
heir la sued not as legal representative of the deceased debtor a decree may bo 
passed against him (d) An executor by his acts in that capacity can bind the 
estate of the testator under certain circumstances with liabilities created by bun 
(executor) (e) Whether an executor can enter into a compromise with his co 
executor has been stated to be not free from doubt (/} 

4 Representative The word is defined m S 2 ( 11 ) of the Civil Procedure 
Code and now includes *any person who intermeddles with the estate of the decea 
sed (g) The primary mcaniag of the words 'legal representative is the admims 
trator or executor but according to the context It may mean the heir, the reversioner 
or any person who takes possession of the estate of the deceased including an 
executor de son tort (/t) Pending a grant of administration the estate is repre 
seated by the heir or the universal or residuary legatee who is entitled to letters 
of administration (t) 

5 Proof of executors title The executor to prove bis title must file 
not merely a copy of the grant but also a copy of the will attached to the grant 
which with the grant fofms the probate (j) 

6 Executor who has not joined in probate A power to sue or act In 
a representative character vests in the executor who bos obtained probate An 
executor who has renounced or Is unable to act cannot sue or act under this 
section!/) It has been observed that where the Hindu Wills Act did not apply 
it was not incumbent on the executor to obtain probate before acting as represen 
taliVD of tbo deceased IS 213) It must be pointed out, however that the Probate 
and Administration Act which included this section did uot say that the section 
m that Act corresponding to this section was to apply only to cases governed by 
the Hindu ^ills Act (/) 

7 Bombay Regulation VIII of 1827 An administrator appointed under 
S 10 of tl 13 Regulation is rocrclj the custodian of the property of the deceased 
until the rightful owner appears By his oppointment he does not become a 
representative of tbo deceased person and ho cannot tbereforo continue legal 
proceedings (m) but in a subsequent case (n) It has been held that so long as the 
status of such an administrator lasted no ono c'so can represent the estate 
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PART IX, 

ProbAtc, Lcltcri of Administration and Adminittration 
of Assets of Deceased. 

“The rrorlfioei of tbe Indian taw rreardlog the crant of probata and admlols* 
traUon of the at^eti of a deeeatrd perioo are to bo found In tho Indlao Succession 
Act, ISC5, and the Prolate atyd Administration Act. Tboi'* lecllont of the Sacccsilon 
Act which deal with rcrreientatlre title have already been dlipoied of bj the 
prcceJlng Part of tb^ Pill and with these exceptions the proTliIons of the two 
Acts on the subject are with comparatlrstjr small difTerences Identical. This Part 
of tbe Pill therefore proTldes In c^oeral terTs for tbe administration of the assets 
of deceased persons of all classes coTcred by the two Acts In (juestton and provides 
In its separate clause's such special exceptions which are necessitated in order that 
the cxlsUcs law may be reproduced * Kotes on Clauses. 

217. (S. 2. P 2, 150) Save ns otliorwiso provided by 
Application of this Act or by nny otbor law for the time 
being in force, all grants of probate and 
letters of administration with tbe will annexed and the admi- 
nistration of the assets of the deceased in cases of intestate 
succession shall bo made or carried out, ns the case may he, 
in accordance with the provisions of this Part. 

ChangO'-Scc tbe scctlocs mentioned above. 


CHAPTER I. 

OF GRANT OF PROBATE AND LETTERS OF ADMINISTRATION. 

Tbe provisions of this Chapter have been rearranged in the following order : 
(i) administration In case of Intcstac} , (ii) probate, (ili) letters of administration. 

218. (1) (P. 23). If the deceased has died intestate and 

_ . was a Hindu, Mubummadan, Buddhist, Sikh 

Distration may be or Jama OF an exempted person, administra- 
Ised^^fs estate may be granted to any 

Muhammadan. Bud- person who, according to the rules for the 
dhist, Sikh, Jaina or distribution o£ the estate applicable in the 

exempted person . 

case of such deceased, tvoiild bo entitled to 
tbe whole or any part of such deceased’s estate. 
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(2) Wlien seveia] suob persons apply for such adminis- 
tatiOD, jfc shall be in the discretion of the Court.to grant it to 
any one or more of them 

(3) When no such person applies, it may be granted 
to a creditor of the deceased 


1 Chang’S The vrords and tras a Hindu, / exempted person did not 
occur ID S 23 of the Probate and Admlniatratioc Act 

2 Tho section Under this scotion a right to the grant of admioia 
trattoD follows the right of succession and in order to establish the right the 
petitioner must show that he is as an heir entitled to a share in the distribution 
of the estate of the intestate The section contemplates a grant of the whole 
estate and not of a portion as that would lead to great inconTSsJence but under 
certain circumstances partial grants may he made under S 255 Letters ofadoilms 
tratiOQ should be granted under this section on!^ m case of intestacy (5} 
respect of coparcenary property under ifltahshara law there can not bo any euci 
thing as intestacy and it follows that a member of such a joint undivided family is 
not entitled to administration to the estate of a deceased member (c) Acopar 
coner also cannot make a will of bis undivided share m a joint Hindu family (d) 
unless bo is the sole surviving coparcener (e) Letters of administration may be 
granted in respect of debutier property In certain events (/) but a contrary view 
has also been indicated (?) It is the duty of the Court In granting letters of 
ndmiDistratlon to consider whether there Is any estate to be administered and what 
assets are likely to come into the hands of the petitioner (ft) 

The Court will refuse to grant letters of administration where the deceased 
has loft no debts or where the estate has in fact, been administered or w) ero the 
immovable properties are too smaif and for their administration eff for collection 
of rents etc letters are not necessary (») or where the deceased has left no 
property (except a house) and there are no debts (and the dispute about the house 

can only be settled by a regular suit) (j) or where the application is made with an 
ulterior motive, i e not to admloister tbo estate but to obtain *i declaration of 
heirship so as to fortify the claim to sucoossioo (<;} 

Tbo section shows that la tbo flrst instance tbo grant is to be made to one 
person, but the Court baa a discretion under Sub section (2) to make a grant In 


(a) Halatom y FakuwdJin 56 M L 
f 210 122 1 C 50-1 
(4) Mohim V Saralubala, 9 C L J 
576 

(e) Qopatas'aa'ni/ v Meenektfil 7 Rtoj 

39 115 I C 903 /tamashi v 

CoctnJammah 62 1 C. 624 Aof/ 
y %fanaial/ 70 I C 135 
IJ) hemat<H r Coclnjammaf, 62 I 
C 824 

(jj Ht "Dttu Chetlii 33 M 93 
(/) * jegannath J2 C 375 

jii Let T Jofa \tohaff 16 C 
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(0 
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^daalt V KiUhnadhone 21 C W 
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La!(*hm! v J\lli/ananJa ^ 1 , 

61 lee Pananla t fieri 17 C L 
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Budbu V fiam 42 J C 737 96 
P L R I9J7 ^ , 

La!l y Daikunlfia ^ 77 I 

305 5 1 c 395 penaaljr * f hrl 
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favour of ono or nioio of the pcrsous entitled The Court, however, at all times 
prefers a sole administrator to joint admiaiatratora (a) The Court cannot associate 
with a person entitled to the grant another who has no present interest in the 
estate (&) 

3 Rules of distribution This expression is not a happy one It Is 
borrowed from English law whore roles which go by this name regulate the 
succession to the personal effects of an Intestate deceased Here similar rules are 
known as rules of succession or of inberiianco and they regulate the succession to 
properties, movable and immovable, of the deceased The person entitled to letters 
of administration is one who, according to the rules for the distribution of the estate 
applicable in case of such deceased, would be entitled to the whole or any part of 
such deceased s estate The surviving members of a joint Hindu family cannot be 
said to be so entitled because the estate passes to the survivors on death of the 
deceased and there is no such thing as succession (c) 

4 Rules regulating grants The governing principle acted upon for many 
centuries in the Ecclesiastical Courts m England, and thereafter m the Court of 
Probate and adopted In our Probate and Administration Act, is that the right of 
administration follows the right to ibc property It is a good general rule to 
grant administration to the largest interest, and this rule ought not to be 

departed from except under urgent necessity for the protection and preservation of 
the estate (d) 

Under this section letters of admloistration should be granted to such person 
who according to the rules for the distribution of the estate of an intestate would 
bo entitled to the whole or any part of the estate, but it is open to the Court to 
refuse the application of such a person upon sufficient grouods In an application 
for a grant, it Is to bo first decided whether the deceased has left any estate at 
all and It docs not matter what the estate is so long as there are any assets 
Hezt whether tho appllcaat Is the person who, according to the rules for the 
distribution of the estate applicable in case of such deceased, is the person entitled 
to tho whole or any part of the deceaseds estate (e) The Court will grant 
administration to the persons entitled to representation m case of intestacy, 
notwithstanding It Is suggested that a document purporting to be a will exists. 
If the alleged executor and persons interested under It have been cited to propound 
it and have not appeared to the citation (/) It follows that In each caso the 
Probate Court will have to determine the law of succession applicable in case of 
tho deceased and whether nnder such law the applicant is entitled to the whole or 
any part of such deceaseds estate Letters of administration have been granted 
to the preceptors preceptor of the deceased, it being established that according to 


(a) Re YtihetenlJiel. 31 Bom L. R. 
999 , Aff/yo V Ktdat 5 C L R. 
369 

(i) JJnrtefvjra v KoUevenl, 21 C 16^ 
(ci CepeleiXtomy » 7 

R»rs 39 , 

id) fialut t ^oAonj 57 I 

C 583 585 


(«) Kell T A'riffjo, 14 C W N celii, 
7 1 C. I lee Jir«^an v KUhtn, 
fanning, 3 C W. 

(7) Tr A C. 108 cibeg Pettyy Dy\e, 
I Sw & Ti 82 } Aforfon T Thortt 
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the custom ptevaihng m tho sect he was entitled to the property of the deceased (o) 
A widow IS entitled to administration pnma facte in preference to a reversioner 
whoso interest is contingent (6) A wife living apart from her husband 
IS entitled to claim, on his death, administration to his estate preferably to bis 
grandson (c). 

A person not claiming any properly of the testator but disputing bis right to 
deal with certain property as his own has not such an interest in the estate of 
the deceased as will entitle him to oppose a grant of probate (d) , Bimilarly la case 
of letters of administration (e). Where the status of one of the applicants for 
letters was disputed but tho other applicant was entitled to a part of the property 
of tho deceased, hold, letters should have been granted to the latter (/). Letters 
of administration may be granted to a creditor although the liabilities of the 
deceased debtor exceed the assets left by him Application m the Insolvency Court 
IS not the only remedy open to the creditor (y) Failing all others, the Court may 
make a grant m favour of the first applicant who happens to be a next of km or a 

residuary legatee (h) 

5 Discretion' The mam object of the grant boms the protection and benefit 
of the estate, tho Court has a desorction to refuse the grant to a person baviog 
the largest interest if it considers that in bis hands the estate will eulTer Irretri 
eyablo loss and damage Tho Court has no discretion to refuse tho grant to a petsop 
having tho largest Intorst in the estate merely on the ground that it would bo 
more satisfactory to raako the grant to another person (t) The Court may make 
a grant (S 254) to one who has no present mtcrost in tho estate of tho deceased 
but duo weight should be given to tho claim of tho person who is entitled under 
this section (,;) An order for letters of administration to tho Administrator General 
can only be made on tho application of that official or of one of the parties 
concerned (A;)* 

6 Prostitutes In tho absence of nearer bcits tho brothers son of a Hindu 
woman who has adopted the life of a proslituto is her boir under the Dayabbaga 
law (1) Where evidence has boon given that a particular woman is degraded oppor- 
tunity of cross-examining those witnesses should bo given to tho person against 
whom ibis testimony IS going to be used, os It la tbo right of every litigant in a 
suit, unless be waives It, to have an opportunity of cross-examination (rn) 


(o) CoUedot of Dacca v Jagat, 28 C 
603. 5 C W N 873 
(6) Lal^ihfnt V f\il^ananJa 64 I C 
6( 

(e) htaung Afaung > Jlfo Ilta, 75 I 
C 2CK, 2 Bur U J 58 

(J) All ham Y Copal 17 C 43 
(<) flamagirl r CocInJammah 82 I C 
824 , CopeloiBgmy V 
7 R.ia 39 

(/) Afa 7h Y Afa fWw. 56 I C 
764 , Shot V Ata On 45 I C. 
935 

(f) Ht Molhan 15 C \t. N 350 
Cor><-ut Y Ttmltt. 4 Sw Tf 4* 
lit Mthfo. 5 C. N oI»n 


(0 Dahul !7}hagwall v Dafiuih 57 I 
C. 583 585 ^ 

ff) La{tlmlv NllyananJa 64 I C 61 
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Cheloo Y RoJafOfi' 1 1 C L J 
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7 TItIo The question of tUIe of the testator to any {vropcrtjr or that of 
hit power to d spase of the same U not a matter which can be dealt with bf tho 
Probate Court (a) Of course tho eraot will cot entitle an administrator or 
executor to hold any property to which tho deceased was not entitled But the 
Probate Court must settle the dispute whether the petit oner for grant of letters 
of administration is tho nearest heir {b) In order to decide the question it may 
bo necessary for a Probate Court to go Into questions of title Such deels on 
Will not be res judicata In a lubscquent suit for title (e) Probate Court may 
hare to decide tbe question of the val d ty of an adoption (d) A Hindu widow 
governed by the MitaLshara law is entitled to obtain letters of administration on tho 
allegation that her husband has left separate property The Probate Court cannot 
go into tbe question whether tho property left Is joint or separate (c) or joutaka 
atndhan or nQi(/) Where there Is a d spute as to the ownership of or succession 
to property it should bo decided by a regular suit and letters of admlnls ration 
should not be granted tg) Tims where a grant Is opposed by a person on the 
basis of a psramount title such as that he was joint with the deceased and so 
ioberltcd the property by survivorship the Probate Court has no Jurisdiction 
to go Into that question (A] 

219 (S. 200) If tho deceased has died mtestato and wis 
Where deceased Is DOt a person bcloDfifing to any of tbe classes 
mada^'^'^BuddMs't to ID sectJOD 218, thoso wlio are 

Sikh Jana or ex connected xvitb him, either b) marriage or by 
empted person consanguinity, are entitled to obtain lotter* 

of administration of his estate and effects in tbe order and 
according to the rules hereinafter stated, namely — 

(S 201) (a) If tho deceased has left a widow, admini- 
stration shall be granted to the widow, unless tbe Court sees 
cause to exclude her, either on tbe ground of some personal 
disqualification, oi because she has no interest in tho estate 
of the deceased 

/((usfraUons 

(0 The widow Is a lunatic op has committed adultery or has been barred by 
ber marriage settlement of all interest in her husbands estate There is cause 
for excluding ber from the administration. 
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(tO The widow has married again sinco the decease of her husband This is 
not good cause for her exclusion 

(S 201) (h) If the Judge thinks proper, he may associate 
any peison or persons ivilh the widow in the administiation 
who u ould be entitled solely to the admimsliation if there 
weie no widow. 

(S 203) (c) If theie is no widow, oi if the Court sees 
cause to exclude the widow, it shall commit the administration 
to the person or persons who would be beneficially entitled 
to the estate according to the rules for the distribution of an 
intestate’s estate 

Provided that, when the mother of the decea ed is one 
of the class of persons so entitled, she shall be solely entitled 
to admimsliation 

(S. 204) (d) Those who stand in equal degiee of kindred 
to the deceased aio equally entitled to admimsliation 

(S. 20S) {«) The husband siiiTivmg Iiis wife has the same 
right of administration of her estate as the widow lias m 
respect of the estate of her husband 

(S. 206) (/) When there is no person connected with the 
deceased by mairiage or consanguinity who is entitled to 
letters of administration and willing to act, they may lie gian- 
ted to a creditor 

(S 207) (ff) Wlieie the deceased lias left property m 
Biitish India, letters of admimsliation shall bo giantod acooi- 
ding to the foregoing rule'^, notwithstanding that he had liis 
domicile in a country in which tho law relating to testate and 
intObtato succession differs from tho law of Biitisli India 

1 Change The words of the section If tho deceased has d/cd 

ba%e been substituted for tho words when the deccas'’d has d ed intestito ond tl o 
word namely — has been added at tbo end of tho first parnpraph In clause (g) 
tho word 'must has been changed to shall, although to notwlthstand ng that 
and tho words may have been a domiciled Irhabitant of to had his domicile In 

2 Tho section The section deals with tho rlgl ts of relations connected 
by marriage or by blood to obtain letters of administration to tbo estate of a perioD 
who has died Intestate and who was not « Ilindu etc It Is thus the counterpirt 

of S 218 though tl ere Is o material difference between tho two sections as regards 

lie persons entitled to grants of letters of admlDistration This section declares 
lhat the httsbsod (cl e) or tie wife (cl n) unless there Is pood cause for Ms 
cr her cxclu I n (clause cl c) 1 is tie prior right nett cor o the lindred of Ih* 

a»cJ (cb c d) ac ord ng to the nearness of their relation to the decease 
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tbo mother of the deceased is entitled to preference (cl o) m the absence of the 
above relations letters of administration may be granted to a creditor (el f ) 
Finally it has been laid down that In every case where a deceased person leaves 
property in this country letters of administration should be granted according 
to the foregoing rules irrespective of the domicil of the deceased Where there 
is no next of kin or creditor the Court can grant administration to anybody it 
pleases (a) In suen a case a limited grant may be made ad colUgenda bona (6) 

3 Clause (a) The Act gives the widow a priority of right to obtain 

letters of administration In England she has the same right as the next of km (c). 
but in practice she is granted administration m preference to the next of kin 
unless there is some good oauso to ezoludo her (d) A widow on remarriage docs 
not become disentitled to letters of administration to her husband a property (e) 
A second wife is also entitled to the grant (/) If the widow die without taking 
administration the next of kin of the husband are entitled In priority to the 
widow s representative unless she becomea entitled to whole of her husband a 
estate (9) But a next of k 0 with a disputed claim against the estate is not 

favoured by the Court {h) The word adultery has not the limited meaning 

given to it in the Penal Code but means sexual intercourse of a married person 
with a person of the other sex whether married or unmarried (1) 

4 Grounds of widows 8 oxciusfon (I) Where she lived separate from 
her husband (j) (2) where she bad misconducted herself (/) the widow ought to 
bo cited (f) but this is not necessary in all cases (m) (3) where she has been barred 
of all Interest In her husband s property (n) . (4) where sbo was of unsound 
mind (0) 

5 Clauso (b) It is la the discretion of the Court whether the widow should 

be granted sole administration or wbcio several claim ss next of kin whether 

noyoDO or more of them should bo associated with her (p) The Court prefers a 

solo to a joint administration (ij) Therefore an order for jolot administration will 
not be made unless the next of klo are adalt (oral any rate not of tender years) 
and consent (r) but this clause leaves the matter to the discretion of the judge 
alone In England a joint grant to a widow and the person entitled In distribution 
but who is not a next of kin of tho husband has been refused (s) A creditor cannot 
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(/) Pyen t Ryan 2 Ph U 332. 

(r) Re BryartI IB^S P 159 
(M n cW T Aeed'ien i Adi 494 
(0 Cna’ia"Stfnf v £i"'a^aa, 110 I C. 
439 

(/) LatrSe I r iamfe/1. 3 56* 

but Ifc Rt PJer 3 P & U 50 


(0 Re JInJenon, 3 Sw & Tr 439 
See W 262 12 Ed 
(0 Re ^VJJlelon 14 P O 123 

(m) Re Sleceru 1B93 P 126 

(n) IPa/i(er v Cetleu 2 Lee 560 
lee CwnaAan I P & D 183 

(•) Re 'Dann S No of Csi 97 W» 
233 12 Ei 

(p) Re Morgan (1920) 1 CK. 196 
(e) H erutek V Cmille I I^ilL 123, 
Re Yeoha^ar iat, 31 Boa L. R, 
999 A ttye v Ke-^ar 5 C L. R. 
368. 

( 1 ) Re Aesiol/ IP & D 235. 

Re T>JctfeK»rt l»9I P 292. 

0) Re Bn^ring 2 Sw & T» 634 
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bo associated with the widow (a) nor a person who has no present interest m the 
estate (6) 


6 Clauses (c and d) As the grant follows the interest the right to 
administration IS determined according to the nearness of kindred to the intestate 
those standing m equal degree are equally entitled Males have no preference over 
females (c) , full blood has no preference over half blood (d) , primogeniture does 
not give any preference to the eldest son (e) , relations by the father's side and 
the mother's side stand in equal degree of Ltodred and are equally entitled (/) But 
descendants have a preference over ascendants, therefore among those standing m 
the same degree of kindred, children (p) and their lineal descendants to the remotest 
degree (ft), have preference over parents, so have brothers and sisters over 
grandparents (i) 

7 Grounds of selection Where there arc several persona standing in 
the same degree of kindred, administration 19 granted to the person most competent 
to manage the estate, ' the primary object being the interest of the estate (;) 
Where a selection cannot be made on this ground the Court entrusts tbo admmis 
tration to those among the same degree of kindred to whom the majority of tbe 
parties interested are desirous of entrustiog the estate (k), but not always (1) 
This rule namely, grant of administration to majority of interests, is not applied in 
case of a contest between rolatiuos of the full blood and of the half blood, the full 
blood gets tbe prefcrenco (m) Similarly where all other considerations are sbso 
lutely equal, n preference has be^'n shown to tbe eldest son (n), to a man accustomed 
to business (o), to a son over a daughter (p) Whore none of those considerations 
applies the Court will grant tbe letters of administration to the first applicant (9) 
Where a relation of tbe sarao degreo as the applicant does not apply for letters 

of administration the Court will require proof of scrvico of notice of the opplication 
on the former, but tbo Court may dispeoso with it where tlio estate is 0 small one 
and the next of kia has not been beard of for may many years (r) Even where a 
person entitled to administration is resident m a foreign country notice of tbo 
application must be served on him with duo dlligenco (9) 

The special caso of tbe mother is duo probably to tbo English rule that on the 
death of tbo child intestate without a wife, child or father, the mother is entitled 
to administration and before the statute Jao II 0 17 she could claim as next of 


(0) Sfreleh v I\inn I Lee 30 W 292 
12 Ed 

(fc) y\nr>epuma v KaUayani 21 C 164 
(deciiion under S 218) 

(c) Dfoon r U'oeJ A’eyn 36 

(d) S/nffft V Ttacty I Vent 323 

(e) ll'ankk ▼ Gnc lie, 1 Pbtll 123 

(1) ^Coor T Barham ciled id Blae( 
foracfjft V Doifi. 1 P. W 41, 
53 

(f> It/ffty r AtangUr 4 PeST 358 
cn ipp. to a << F 215 

(ft) Ijtl^n 1 TceVn Amb 192 

(0 l^eljn V Ciel/n 3 Atk 762. Vt 
2*6 ^ 12 Ed 

n litifDkft V Gmillt I Phil 123 


(0 Badd V Sifter 2 Ph U 115 I n 
<0 mid, III T might 2 Phil 243 . 

Be SlaMon 2 P & D 2fZ W 
289 12 Ed . . „ . 

(m) Sttollon r Linton 31 L J P. « 

(n) IPorBicil: T Grecllle j Pj"ll 

Coppfn t ‘Z)/W 4 H*« 

(elJeit nl Iwo luteii wti pinf« 

to) mi'Jrn, . II /«i™ 2 EMI 1“ 

</>) chmli^rn y ll'.lxll 2 L.y 552 
\I 290 12 EJ . , . T. 

feJ Cerdtux r Tiorlet 4 Sw 
(r) Be Uaper. 1699 P 59 
(») CodJatir Cnmnlt, 3 P' » 
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ktn the entire perional estate but b; that statute ever; brother and sister of the 
deceased has been gls'cn an equal share vlth the toother (a). 

8 Clause (o) Right of husband The husband has a paramount right 

of administration over bis wife’s estate on her death Intestate (6) If the husband 
die without administering the wife’s ealato fully or at all, bis next of kin will bo 
entitled to administration or administration de boms non on the principle that the 
grant follows the interest (c) Where the husband and wife die together, admlnis 
tratlon will be granted to their rcapectieo next of kin (if) There Is no presumption 
as regards the death of the one before the other (c) ' Upon the bankruptcy of 

the husband his right to administer his wUes estate is not such n right as will vest 
!a the trustee under his bankruptcy, but under special circumstances the Court will 

grant administration to the trustee (/) 

9 Grounds of husbands exclusion The husband loses bts right if 
(0 be does not appear on citation (:;) (ii) or If tho marriage has been dissolved by 
reason of hia adultery and desertion (A) (hi) or if the marriage be void (>) Civil 
disabilities ep, a prior marriage, want of age, idiocy make the marriage void 
Canonical disabilities (such as marriage wlthla prohibited degrees) or corporeal 
infirmities make the marriage voidable unless declared void during the lifetime of 
parties and unless so declared the husband retains bis right of administration (^}, 
(Iv) or if the husband has deserted hia wife and ebo has obtained a protection order, 
then In respect of property acquired after desertion (A), (v) or if a separation orde* 
has been made (f) (vi) or if the husband has covenanted with the wife that in ease 
other death intestate her next of klu wtU be entitled to administration (m), (vu) or 
If the husband is not entitled to any property left by bis wife (n) 


10 Clause (f) On the failure of the next of km to take out administration 
it may he granted to a creditor (o) Eis bond iooludes a covenant to pay all debts 
of the deceased rateably and proportionately without showing any preference to 
bis own debt Sefore a grant Is made to bim citation Is issued to the next of kin 
and the heir to accept or refuse letters of admiQistration or show cause why they 
xitA Ve •Bxaii\'e4 \p>, tni’iess ^he estate be a smaTl one when 

proof of notice of service of application to ocitofkin is enough (g) One creditor 


{a) W 226 12 Ed 
(i) Humphrey v BuUen I AtV 450 
Re Oait 15 P D iO, -Re 
j^thley 15 P D 120 
(c) Re Ctatue I Sw & Tr 146 

Re IFfieekr, 31 L. ] P 40, 
Re Benyan 1901 P Ml Re 
Roty 1913 P 6. 

(e) IK/ng T ^njfoce 8 H L C IS3 
Walker 51 4 

(/) W 278 12 Ed citiDg Re Turner 
12 P D IB, Re Coiufon 1906 
P 124 , Re Roicron 84 L. I 
P 92 

(g) Re Ahore 1891 P 299 
(A) Re Hay I P & D 51 . Re IKalfai 
1905 P 326. 


Reone 2 Phili 69 
but lee tf^ll^lruon v Gordon 2 Add 

611 olf T Gurr 2 Phill 16 
Re [f'onnan I Sw & Tr 513, 
»ee Re BrigAfon 34 L. I P & 
M 55 W. 278 12 Ed 
Re /one* 74 L J P 27 (lo respect 
ol propwty acquired since separauon) 
i4//en V Humphrys 8 P D 16 
Re J^otarf 16 L T 298 (wife t 
next ol kin will be entitled) 

IKeiS T iACfedham \ Add 494 
Re Keene, 1 Sw & Tr 265 
He Ttece 1696 P 6 Re Heeiman, 
1910 P 357 W 314 12 Ed 
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before the grant (a) or sue a person who deals wroagfullv with the property of 
the deceased before the grant (6), or can ratify a contract made by anybody on 
behalf of the intestate s estate (c), or can ratify a sale of the intestate s property (d) 
The estate has been held liable for services rendered before the grant at the request 
of an administrator before be had obtained the grant fe) A promise to pay a 
debt to a person assuming to act as administrator or who afterwards obtains a 
grant keeps the debt alive (/) In respect of real property which vests in the heir 
on the death of a person intestate upon administration being granted, the grant 
has the effect of vesting the land in the admimstratOT by relation so as to enable 
him to bring action m respect of it subsequent to the death of intestate ([;) '‘Where 
a party does an act professedly intending to take out letters of administration 
and afterwards becomes administrator, the administration has relation back, and 
gives effect to what he had done by anticipation (h) ‘ Though an administrator 

may after grant enforce a contract entered into before grant (t), he is not estopped 
m an action brought after grant from setting up his title as personal represents 
tiro to defeat his own acts before grant (y) 

A plaint is defective if It do not show that the plaintiff had obtained letters 
of administration, but if the letters bo obtained before hearing it may bo allowed 
to proceed and decree passed m the suit Will be good (/() £l7eo the Administrator 
General can not sue before obtamiog probate that ho has applied for a grant is 
not enough (f) An admmiatrator who sues before grant must produce it when It 
becomes necessary to prove bis title (.m) 

221. (S. 192 P 15) Letteis of administration do 
Aois not TaiWa oot render valid any intermediate acts of 
tcdbradminuiratioii the administrator tending to tho diminution 
OT damage of the intestate’s estate. 

Doctrine of relation back ‘In as much as an administrator derives his 
title solely from the grant to him of ietlera of administration, one who acts os 
administrator before such grant 13 really an executor do son tort' (n) The nature 
of the acta done prior to 0 grant which are upheld by a grant subsequently made 
has been discussed in the notes to the lost section This section states what acts 
are not validated by a subsequent grant Tho low is the same m Eogland An 
act done by a parly who afterwards becomes administrator, to tho prejudice of tho 


l«) Thatpt V Sleliffood 5 M & Cr 
760 

(6) 7he hlng V InhalUanh Sc 6 Ea>l 
405 , He PfU> 1904 P 301 . boi 
Ctoii field y Such 8 Etch 825 
(e) DoJgci y /Itch 10 Each 333 
i«/) foitet y DaUs 12 M W 226 
fiforgan y Thomas 8 Esch- 302 
\\ 274 5 12 Ed 

(e) lie lUtson 16 Q B D 116 oa 
•rp 19 Q B D 234 
(/) Dodger r A ch 10 Exeh 333 , 

The Slom/orJ Se t Smlll (I692> 
) Q n 765 769 Ui 
Dam T ffl( vd’t 53 M 460 
122 I C 504 

He Prate 1904 P 301 t ed « 


aom V Nahmh 50 C 49 74 1 C 
(A) Aforgan v Tlomos 8 Exch 302 

(0 Feel t y Bales 12 M W 226 
(i) H Vo! 14 p 147 Doe v Glenn 
I Ad & El 49 ^Ctllers v Broon 
i H UC 666, eld lo 
(tl Selina y I/emhgvay 33 B 616 
(/) Adm. Cet,l V Loll 12 C W N 
238 _ 

(m) /hnf y Slecerrs 3 TiO"' 

IIorr,tr v llcrner 23 U J C' lO j 
ue Chtuv y Cletly 43 f A fI3 
(1916) I A C 603 
(fl) WslUi j 178 See 5 303 



*22'] lltj iSt'UN \fT. t>Oj 

r*!*!!* I« ri'jl n» 3« c->t 1 Ij lV« iJnlniilfatTj'5 ll l» tnlf in thw'' 

c**'-* *3 Cf" Ihc »cl i» for tb" f*f lh» ibsl (fc rehtim li'-c fjist* 

Ij-Tlrt •» cf wHfh fflaH-n lb" »Jnlr ilralof U ens’tfJ l> fc-ottf ngalrjt inch 
jvT n M barr inlcr'crf J with lb" iiDi th'-fflj’ to {fTTfcl It fro~i 

I'tJ j Mc" 5 anJ dripoilf i" (a) TliC*»n aJmirtidralcr can cnty when lb" »cl 
d'^nc ll 1 r Ihc l>eT'‘‘‘l cf the nUtc (fc) or In du" coufi" of aJmcitlrallcn fc) An 
ackn'-wJfifiTJcnl cf a I arre J debt tea •« fflof to otiaining leltm of nd'-iinhlralicn 
ll an set lending lo the dimioulion of the intcitatea niale anJ thrrcfcrc l« not 
nadc cfTp.lual ly the tubicgoenl ctanl uolcn Ihc grant wai lo the heir of Ihe 
dcvcafcd («f) 

Distinction between the ofToct of probato and of fottors The 
<J »Unctbi between the c'^Cvl of a graot of rrobalc sad i grant of Icltera of 
adR^Iohlratioa ll clearly ahean t y rcfcrcnco to •"client SJ% SJI, 2i7 tShl c the 
jtobilc c{ a will tendett vafii all laterrxcilalo a.lt of the executor at tu--h, Idlers 
of ada InUtrallon da n I render ralii any lalcrncJblc ael of Ihc sJnln'jtrator 
lending to Ibt dmiaulbn or damage of the latcitatea citato at cfTcetualjy ni if 
the adnlntilralloa bad been granteJ at the moncot after Lit death In //lafu r 
Z>cfcen(fra (c) a no*tgage eiecutci by the hciri of a dc caiei Intestate r I*'? to 
grant of admlaUtration wat held not binding on the Intestate a estate tut see 

CoB.ofrci T. ilaltt (/I 

222. (S. 181. P. 6) (1) I’rolnte bhiill Iw j'l.iiikil 

I rubaio oclr to only 1“ t-'oculor ii|ipomti.(l lliu 

atpolntcd executor ^>]]1 

(S. 182. P 7) (2) The uppoiotmoiit lua} hu txpresved oi 
hj iicccfesarj implication. 

Jilustrattons 

(i) A wills that C be bis executor if D will not D is appointed executor by 
ifflplicatico. 

lit) A gWes a legacy So B and BCYetal legacies to other persons, among the rest 
to Ills daughter In law C, and adds '^hul sliouldVbo within named C he not living 
I do constitute and appoint 11 my whole and solo executrix* C is appointed 
executrix by Implication 

(iiO A appoints several persons executors of his will and codicils and his nephew 
residuary legatee, and In BDOtbor codicil are these words'— 'I appoint my nephew 
my residuary legatee to discharge all lawful demands against my will and oodieils 
signed of different dates ** The nephew is apponted an executor by implication 


(a) Morgan r T!tomas 8 Each. 302, 
307 , •«« Hialu V Dthtndta 29 C. 
L. J 58. 49 1 C 532 
(fc) OXotgan V Thomaa 6 Each 302 
(c) Hit y Cvrlti I Eq 90 100 

V 6lh. (1905) I Cb 613 
Sec CratUt t Thornoi (1909) 2 
Ch 342 W ^02 12 Ed 
id) Raja Rama ? Fat(ruddin, 53 M 
61 


480. 122 I C 504, but seeS 220 
note ( ) An caccutor may make 

a binding promise to pay • barred 
debt, Ibid, Palonjly Bal Meherbar 
30 Bom L R 1407, 112 I C 
740 

(e) 29 C L J 58. 49 1 C 537 
17) 34 M 39a 
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Sub section (1) It states that probata >s to be granted to an executor 
appointed by the will The implication is that probate is to be granted of a tesla 
mentary instrument only 


1 Probate to be granted of what A document to bo admitted to probate 
must have a testamentary character (o) Frima fade every document purporting to 
bo testamentary, and signed and witness’^d In accordance with the prov slons of 
this Act ought to be admitted to probate (&} A document referring to succession to 
the writers entire property on his death has been held to bo a w life) The 
form 13 not of importance but it must comply with statutory retiuircmenls 
Whatever be the form of a duly executed instrument jf the person executing it 
intends that it shall not take effect until after his death it is teatameotary (d) 
Thus where a person by some writing or memorandum revoked all prior testamen 
tary instruments the Court ordered administration to issue with the memorandum 
annexed as that was a testamentary paper revoking all prior testamentary 
papers (e) Probate has been granted of wills executed In the form of deeds 
(t) when the intention of the writer of the paper was to convey benefits by the Instru 
ment which would be conveyed by it if it were considered as a will and («) death 
was the event which was to give effect to it (/) Extrins o evidence Is admissible 
to shew the Intention with which an ambiguous paper has been executed {g] 
Then again a document not duly executed as a will may be incorporated by reference 
if tbo 'conditions of valid incorporation are complied with {h) A paper written 
between the date of the will and tbe date of codicil will be admitted to probate If 
the will read as speaking from the date of the execution of tbe cod oil contain 
language which will Incorporate tbe paper (e) But if tbo reference at tbo 
date of tbo codicil bo to a future dooument then it will not bo included In 
the probate (j) Documents in the form of letters (&) or of written answers to 
Interrogatories (0 have been admitted to probate Probato cannot bo refused 
on tbe ground that the bequests contained In the will are illegal and void (m) 
or the executor is not a fit and proper person to be granted probate (n) 


But in this country having regard to tbo deSoition of a will in 8 2(A) where 
property Is not disposed of by the testator by on instrument it cannot bo called a 
will The mere fact that a manager (o) or a guardian (p) Is oppo nicd by a 


(a) 


Pen Si auhenzte v 3 Sw 

Ti 6 

(i) See TooruenJ v Mootc 1905 P 6b 
(e) Kihhno Hao v SunJd a Rao 35 
C \V N 617 P c 
tJ) Cect * CoeW 1 P & D 241 
(e) RelluftaJ J P A D 53 Re H e\» 

1 P D 633 »ce fl« Coin 2 
P O 362 \V 266 

f /I Re I P & D 214 

FoanJlntt IhttUal t Crane (1911) 

2 K. B 367 «rjroon; 7Ati v 
U Thanar%Ja 5 R***s 57l Dahnodt 
Klrhort 15 C U N 1014 At he» 
T FoJefr 15 P I) 105 Utna C orart 
» RetAelDat 46 C L f M5 

,1 Re <Jnf> 15 P D 156 Vt n 
6) 12 U. 


(A) 

(0 

(7) 

(/) 

<m) 

(n) 

to) 

(P) 


See Bai Cunnabal V DhugifonJoi 

9 C W N 769 7 Dom L f< 

654 Sec S 64 tnd note 
Re Trura I P & D 201 
BeSnarf J902 P 233 W 56 

•He Atanli, 3 Sw & Tf 56 
Re Spied 1897 P 28 
C V Sklpaotlh I PI II 53 w 
12 Cd 

/foimeijlr DalDbanialJI 12 B 
Ihia Coamai r “Doe ga-noni 21 t. 
195 

Cballanja y DjJo! 9 C. M 
1021 

Re naklbcacr 23 AJ 133 k* 
To aehu n x Sa «A If 1 A >66| 
17 C 122. 
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document is not of itself flufTicicnt to bring the documont within tbo moaning 
of a will and to render probate necessary nor Is it necessary where the document 
is a mere statement (o) or provides for sucecssloa to shebaita (h) In 
English Jaw an Instrument only nominating an oxcoutor and not disposing 
of any property is regarded as a will and Is admitted to probate (c) In India 
an instrument which does not dispose of properly has no testamentary 
clTcct (d) 

2 Whole instrument may not be admitted to probate Probate 
has been granted after striking out certain words which have been inserted 
without tbo testators knowledge (e) but the Court cannot even by consent 
order a passage of the will to bo expunged which a testator of sound mind 
intended to form part of it (/) Where a clause in a will has been inserted 
through fraud or inadvertence it may be rejected and probate granted of the 
remainder that Is of the part only that is good (p) 

3 Probate of lost wills In respect of lost wills probate may be 
granted after proof of due execution and attestation of the Instruments of the 
contents thereof or of so much thereof as may be proved by satisfactory 
evidence (&) Where a will Is not forthoomlog probate may be granted of a 
codicil which stands uorevokei (t) So also where the will is revoked but the 
codicil is not 0) 

4 Probate of wills of foreigners In respect of persons domloiled 
abroad probate Is granted of his will in Eogland if It be valid under the law 
of the country of bis domicil or has been recognised as valid by tbo Court of 
that country (A;) An expert may be oalled to prove tbo foreign law (t) Where 
a will has been probated in a foreign court it Is tbo practice of the English Courts 
to require the codicil to be probated there also (m) 

The object of a grant Is to enable the executor or administrator to administer 
property m the country where the grant Is mado Whore therefore a testator 
disposes of properties in England and In a foreign couutry and makes two wills 
with two different executors the function of the Court is exhausted in 


(o) Bhagaian r RaghununJun 22 
1 A 9-1 105 22 C 043 657 

(A) Cha lanya y ‘Dayal 32 C I0S2 
9 C W N 1021 fold ID Bahnao 
V Kishore 15 C W N 1014 
(c) Browigg V f^ike 7 P D 61 Rt 
Jordan I P & D 555 W 131 
12 Ed 

({/) SAogaion y Rem 22 C 843 
857 

(e) Alkn y ^fePAtfien 1 H L C 

191 , Motttll V Momll 7 P D 

68 *ee Girhh y Rashbehary \ C 

L.J 1C9 S 61 

If) Soknao t Kithore 15 C W N 
1014 W cied 

(f) Trlmehtoan y D Allen 1 Dow & Cl 
85 Rhadet y Rhode* 7 A C, 

192 Balsnao r Kiihcre 15 C W 
N 1014 


(A) Kedttr T Son] nl, 3 C W N 
617 1 Btoon T Broun 8 E & B 
676 Svgden v Lord Si Leonards 
I P D 154 Woodraaid y 
Qoutdilone M A C 469 See S 
237 tq W 97 iq 12 Ed 
(0 Black V foil ng 1 P & D 685 
(i) Re Seoage 2 P & D 78 W 95 
12 Ed 

(k) €nohln T lyylle 10 H L C I 
At Her y Jame* 3 P «t D 4 
Whicktr r Hume 7 H L C 
1 24 Brtemet y Freemen 1 0 Moo 
P C C 306 Afeyappa y Supra 
mardan 43 1 A 113 35 1 C 
323 

(/> Re IVhltelegg 1899 P 267 at to 
h I quftl fic»t oat \V 239 12 Ed 
(m) Re At Iter BP D 167 
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Sub section (1) It etatea that probate la to be granted to an executor 
appointed by the will. The implication is that probate la to bo granted of a testa- 
mentary Instrument only. 


1 Probate to be granted of what A document to bo admitted to probate 
must havo a testamentary character (o) Ptima faclo every document purporting to 
bo testamentary, and signed and witnessed In accordance with the provisions of 
this Act ought to be admitted to probato (6) A document referring to succession to 
the vrritcr’s entire property on his death has been hold to be a will (c) Tho 
form is not of importance, but it must comply with statutory requirements 
Whatever be the form of a duly executed instrument, jf the person executing It 
intends that it shall not take effect until after bis death, it is testamentar? (d) 
Thus where a person by some writing or memorandum revoked all prior testamen- 
tary instruments the Court ordered administration to issue with tho memorandum 
annexed as that was a testamentary paper revoking all prior testamentary 
papers (e) Probato has been granted of wills executed In the form of deeds 
(i) when the intention of the writer of the paper was to convey benefits by the Instru- 
ment which would be conveycdl by it if it wero considered as a will, and (u) death 
was the event which was to give effect to it (/) Extrinsic evidence Is admissible 
to shew the intention with whioh an ambiguous paper has been executed (?} 
Then again a dooument not duly executed aa a will may be incorporated by roferenoe, 
if the ’conditions of valid (ncorporation are complied with (A) A paper written 
between the date of the will and the date of codicil will be admitted to probate If 
the will read as speaking from the date of the oxeoulion of the oodioll oontelc 
language which will iacorporate the paper (t) But if tbe reference at the 
date of tbe codicil be to a future document then it will not be included |Q 
the probato (j) Documents In the form of letters {k) or of written answers to 
interrogatories (/) have been admitted to probate Probate cannot bo refused 
on the ground that the bequests contained In the will arc illegal and void (">) 
or tho executor is not a fit and proper person to be granted probate (n) 

But in this country having regard to tho doSoUion of a will in S 3 (A) wboro 
property la not disposed of by the testator by on instrument it cannot bo called a 
will Tho mere fact that a manager (o) or a guardian (p) is oppomlcd by a 
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docamcnt li not of Ittolf lunicleftt to briog the document within Iho mcanlos 
of A will and to render rrobstc D«ces(&rf, oor if U occessarj' where the document 
Is a mere statement (a) or rroTides for suceeislon to shebslts (6) In 
English law an Instrument ontj nominating an executor and not disposing 
of any property ti regarded as a will and la admitted to probate (c) In India 
an instrument which docs not dispose of property has no testamentary 
effect (d) 

2 Wholo Instrument may not bo ftdmtttod to probato Probata 
has been granted after striking out certain words which hare boon Inserted 
without tho testators knowledge (e) but the Court cannot cren by consent 
order a passage of the will to bo expunged which a testator of sound mind 
intended to form part of It (/) Where a clause In a will has been Inserted 
through fraud or Inadrerteneo It may be rejeatod and probato granted of the 
remainder that Is of the part oaly that Is good (g) 

3 Probato of lost wills In respect of lost wills probate may be 
granted after proof of due czeeutloo and attestation of tho instruments of the 
contents thereof or of so much thereof as may be prored by satisfactory 
cTidenco (h) Where a will Is not fortheomtag probate may be granted of a 
codicil which stands uarerckeJ (i) So also where the wilt Is reroked but tho 
codicil is not (j) 

4 Probato of wills of forelgnors In respect of persons domielled 
abroad probato is granted of bis will in England if It be yalld under the law 
of the country of bis domicil or has been recognised as valid by tho Court of 
that country (A) An expert may bo ealled to prove the foreign law (I) Where 
a will has been probated in a forelgo court it Is the praotloo of tbe Engliib Courts 
to require tbe codicil to be probated there also (m) 

Tbe object of a grant U to enable tbe executor or admloistrator to administer 
property in tbe country where tbe grant is made Where therefore a testator 
disposes of properties in England and In a forelgo country and makes two wills 
with two different executors tbe fonctloo of the Court Is exhausted In 


(o) Bhagaien v RaghunanJun 22 
I A 94 105 22 C 843 857 

(&) Cha lanya t ‘Doyal 32 C 1082 
9 C W N 1021 fold 10 BahnM 
V Klshore 15 C W N 1014 
(c) Brearigg r Pike 7 P D 61 Re 
JoiJan I P & D 555 \V 13! 
12 Ed 

(«/) V Ram 22 C 843 

857 

(e) Allen r AfePhenon 1 H L C 

191 Afotell V Morrell 7 P D 
68 tee Gl Ish r Rashheha y 1 C 
L.J 1C9 S 61 

(/) ©ahnoo V Klihote 15 C W N 
1014 W cied 

fgl TV melslorsrt v D Alton I Dow & Cl 
85 Rhodes v Rhodes 7 A C 

192 Baisnao v K shore 15 CW 
N ?0I4 


(A) Kedat V Sarojlnl 3 C W N 
617 Boon T Boon 8 E & B 
676 Sugden r Lord St Leonards 
I P D 154 tyoodaard v 
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237 iq \V 97 >q 12 Ed 
<0 Black V /oUng IP 8c D 685 
U) Re Sooage 2 P 8c D 78 W 95 
12 Ed 

(it) €rtohln T IVylte 10 H L C I 
M Her T James 3 P 8c D 4 
IVhkker V Home 7 H L C 
124 Brtemet v Freemen 10 Moo 
P C C 306 Meyappa v Sup a 
marl an 43 I A 113 35 I C 
323 

(/) Re WhiUlegg 1899 P 267 a* lo 
h I qua! fieil oQs \V 239 12 Ed 
(mj Re Mller 8 P D 167 
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making a grant of property of the English will (o) Letters of adiumistration 
may be refused where the deceased has left no property in the oounlry where 
the application is made (6) 

‘Wh'^re a testator has made two wills, one dealing with his property m 
England and the other with property abroad, probate may be obtained of the 
former will upon an attested copy of the latter will annexed to an affidavit 
being filed (c) If the two wills are not independent but the one Incorporates 
the other probate is granted of both wills aa m fact conatitutine one will (i^) 
Where it is the Intention of the testator to keep the foreign and the English 
proport es separate probate Is issued of the English will alone (e) 

5 Probate Of several wills When there are more testamentary docu 
meats than one they may he admitted to probate as together constituting the 
last testament of the deceased provided the subsequent will does not expressly 
or by Implication revoke the earl er one If they aro partially incons stent 
then the former will to the extent that It is inconsistent with latter ono wU 
bo revoked Where of two wills two different executors have been appointed 
probate is granted to all the executors (p) 

6 Privllegod wills Probate may be granted of a privileged will (A) 
nnd also of a nuncupative will of a Hindu (») etc and of draft instructions where 
5 57 has no application ij) 

7 Procedure No grant of probate can be made unless the will has been 
proved in accordance with tbo law and in aa much ag the grint of probate 
operates as a judgement in rem the Coort must be satisfied that the will has 
been duly executed and attested (A:) Liberty to amend an application for 
grant of administration with will annexed by converting it to an application 
for grant of probate may be acceded to 

8 Whore probate will bo refused Probate cannot be refised simply 
Iccausc the will is Inofficious i e the natural objects of affection have been 
passed over (f) or because the testator had no power to dispose of some or nil 
of the properties he has purported to dispose of (m) or on the ground of the cxec i 
tors disputing the will (n) The reason Is that the Court In granting probate 
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will not concern Itself with qucstJona of tUlo or validity of dispositions (a) The 
Court has no option but to grant probate It has discretion in the matter of a 
grant of letters of administration (&) 

9 Executor entitled to probate The Act nowhere provides for any 
discretion (as is given to the Court under 8 218 In the matter of the grant of 
letters of administration) being exercised in the case of an application for probate 
by an executor named in the will who is under no legal Incapacity to act Moreover, 
a right to obtain probate 13 confined to the executor andean by no means devolve 
upon the heir of tbo executor, whereas, under Ss 232 and 233, the heir of a legatee, 
who IS not a mere trustee hut baa an intereat under the will. Is a person entitled 
to apply for letters of administration (c) A person convicted of felony or 
attainted or outlawed may maintain a euit for establishing the validity of a will 
by wbieh he la appointed executor (d) A universal legatee \s entitled to letters 
of administration with the will annexed A grant of probate to him will be, from 
the first, mvalid In law (e) Tho Court cannot refuse probate on tbo ground of 
insoVeney of the executor (/} An executor Is not disqualified on conviotlon of 
felony after the testator’s death {g) 

It is only the exe-utor appointed by the will who can prove the will for 
obtaining probate (h) He may waive bis own right but cannot transfer it to 
another (i) Probate may be granted to an executor nonloated by the testator 
jointly with an executor according to ibo tenor (j) An executor may ask for 
probate at any time (^), even though there are no debts and the legatees have 
been in possessioa in nccoidance with the directions of the will for a long time (f) 

10 Who may be appointed executors The following list is gives in 
Eoghsb text books (n) (O^thekiog in which case be appoints such persons as bo 
thinks proper to officiate the execution of tho will 

(lO Corporations eggregte in which case tb" Court grants letters of ndmmi' 
etratiou with the will auRVxed to a eyndtc (n) or to a nominee (o) appointed by 
the corporation 

(iiOA partnership firm, in which case persons composing the firm will be 
cntTtlea to pro'oate (p) 


(a) Behaiy r /irego *1 C. I //ormuijl 
T Hal Dhanbat]! 12 D 164 
(M Plan V J 0 J 9 , 20 A 1E9, Thoppe! 

V Godnda. 94 1 C 73 
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5 301 
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(iv) An alien (a) 

(v) Infants even a child m the womb and if more than one be born they 
are all entitled to bo executors Administration with the will annexed Is granted 
in case of an infant being appointed sole executor to the guardian or to such 
person as the Court thinks fit until the infant attains majority (6) but not where 
there are other executors competent to act (c) 

(rt) Persons attainted or outlawed They may sue as executors or admlnl 
strators (d) 

(vii) Insolvents and bad characters They cannot be refused probate and the 
Court has no authority to demand caution of such an executor when the testator 
himself required none (e) A Court of Chancery may restrain a bankrupt executor 
from acting and appoint a receiver (/) unicssj the insolvent was appointed as 
executor by the testator with full knowledgo (p) but the Court will not exercise 
its power where the executor is s mply in mean circumstances {h) 

(till) Idiots and lunatics They are incapable of being executors or admlo! 
strators lilere weakness of mind is not aufiicient to disqualify a persoa (i) If 
a sole executor be of unsound mind administration will be committed by the 
Court to another (j) If one of several executors becomes insane the grant 
will bo revoked and a fresh grant made to the other executors power being reserved 
to the lunatic to como in and prove when capable (k) 

Tbo Administrator General cannot be appointed and cannot aot as executor (0 


11 Restrictions on the executors powers In tho absonoo of any 
restriction an executor enjoys the full power conferred on him by statute but 
tho testator is at liberty to qualify the appointment by placing limitations on 
bis powers (m) (0 Limitations as to timo An executor may bo directed to 

assume office or to ccaso to act after tbo lapse of a certain or uncertain period 
after tho testators death In such a case in the absence of any nppo ntmont 
by tbo testator administration with the will annexed may bo granted to another 
person (n) Thus an executor s office has been held to last till a son to bo taken 
In adoption attained majority (o) (ii) Limitations as to place Tho testator may 
appoint dirrercnt executors for properties Id different places (p) (in) Limitations 
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as to subject mailer Tho tcslalot may appolat different crecutors of different 
kinds of properties or there may be an ezccotor for general and nnotber for special 
purposes (a) 

As against a creditor the limitations on the executor’s powers arc of no 
avail (b). 

12. Conditional appointment. Tho appointment of an executor may 
be conditional , the condition may be a condition precedent, when tbc executor 
is not entitled to act before fuISilmg the condition (r), or subsequent, when 
the executor s appointment is determined on tbe happening of some condition (cf) 

13 Subsection (2) This subsection "appears to be compiled almost 
terbattm from cases collected In the work of Mr (Sir Joshua) Williams 
on Executors as arc many more sections of tLo Act framed upon eases 
decided in the English Courts This shows that tho Indian Legislature 
thought that the Indian Uw of Succession might fitly be Illustrated by English 
precedents (e) The executor holds bis office by virtue of bis appointment 
by will The appointment, as Is stated in the section, may be express or by 
neaessary implication. 

Even an express appointment Is not free from difficulties due to the use 
of ambiguous language io tbe will Thus an appointment may be void for 
uacprlainty (/) Tbe ambiguity may however be removed by admitting 
evidence of surrounding circumstances and of tbe sense in which a testator has 
used a particular word empIo>ed by him to tbe will (p) But oral declaratiooa 
of the testator will probably be excluded (&) ^bere a person exists 
answering to the came and description given by tbe testator m bis will, there 
Is no ambiguity sod therefore no extriosio evidence is admissible (0 Thus 
where a testator appointed the Secretary of tbe Subarnabanik Samaj one 
of tbe S ehebaits appointed by the will, and tbc Samaj had S Secretaries, 
tbe appointment was held void for loceitaioty Iji 

14 Necessary Implication An executor by necessary implication is 
also known as executor ‘aocordiog to tbe tenor’ The appointment of such 
an executor is not express but constructive It Is a question of construction 
of each particular Instrument Thus, where a testator by bis will appointed 
A 'to hold and administer in trust all tny estate, held, A was nn executor 
according to the tenor (k) Lord Eldon bas pointed out in n'lfAinson v Adam (f) 
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Re Blackwell, 2 P D 72 . but 
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({) Grant r G'onl, 2 P 2c. D 8 
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T Hammond 34 Ch- D 255 , Re 
Aihlon, 1692 P. 63 . He Fbh. 
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that conjecture must not be taken for necessary implication*, ‘necessary 
implication means not natural necessity, but, so strong a probablity of inten 
tion that an intention contrary to that which is imputed to the testator 
cannot he supposed The question m each case Is, do the provisions of 
the will confer upon tho person, by accessary implication, the rights, powers 
and duties of an executor , if they do. tho person, thus clothed with the 
essential functions of the office, is an executor under the Will according to the 
tenor. But executorship according to the tenor, will not be inferred where the 
will does not import that tho person named shall collect the dues, pay the 
debts and legacies, and settle the estate like an executor The mere designation 
to perform some trust, or to be the guardian of an infant legatee is 
not sufficient to show that the person who claims to he an executor is clothed 
with the rights and duties of the office The test of constructive appointment 
may bo found by considering whether the acts to bo done or tho powers to he 
exercised, ate such as appertain to the office of an executor tho mere 
fact that a person is appointed a trustee or ahehait does not may make him an 
executor under the will Yet where the testator uses the word trustee or shcbait 
and, at the same time imposes upon the person, duties involving the functions of on 
executor, there is a good appointment as executor by necessary implication’ (c) 
If consent of a person be necessary before an alienation of property, that person 
19 not constituted an executor by implication The test in such cases is ''whether 
the person m question is one to whom the execution of the last will of the testator 
IS by bi9 appomtiuent coo&dod ' , “unless the Courts can gather from the words 
of the will, that the person named 19 requited to pay the debts of the deceased 
and generally to administer the estate, it will not grant probate to him as 
executor according to tho tenor thereof (6) “But the office of executor cannot 
be Inferred by cODjeotute" (c) A mere direction to pay debts is not essential (d) 
in fact, it is not enough (e) A direction to pay debts out of tho whole estate 
and not out of a particular fund may however make one an executor according to tho 
tenor (/) An executor may bo nominated for general purposes and anotber held to be 
executor according to the tenor for limliod purposes ig) When there Is an express 
appointment, It Is less probable that there will ha also an indirect appointment (A) 


Where a testator says ”1 will that during tho minority of ray son none ehoU 
deal with my estate except A, helJ, A was an executor (ij A direction to a person 
to dispose of property makes him an executor according to tho tenor {j) 
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The mere circumstaocc that propcrtyls left by will to trustees wUboul words 
referring to them os executors would not prevent thoro persons being granted 
probate as executors according to the tenor* If among tbo duties to bo discharged 
by them under the will there are inclodcd euch duties as executors have to 
perform (o) A trustee “to carry out this wilt* (b) or "to carry out my wishes” (c) 
will bo an executor according to tho tenor. A ahebait has been bold to have been 
appointed executor of tho will by necessary ImpUcatlon because of words in tho 
will showing that ho was to ropresent tho estate (d) A direction in tbo will that 
A "is to dfsebargo tho debts due by mo to the world" has been held to make A an 
executor by implication (e) Mere appointment of a guardian of an infant son 
of tho testator docs not make him an cxeentor by Implication (/). 

Probate has been granted to the universal legates as executor by necessary 
implication (g). As Lord llardwickc has said (hi, "A person named as universal 
heir in a will, in my opinion, would ba^e a tight to go to tho Ecclesiastical 
Courts for probate" A sole residuary legatee has been held entitled to probate 
as executor according to the tenor (O. 

A gift to a trustee for a specific purpose with direction to pay to tho persona 
intended (yi, or an appaiotment of a person as guardian of a child to be tahen la 
adoption (^] does not constitute him an executor according to the tenor, as be 
can have no power generally to deal with estate Tho mere fact of a will being 
directed to a person does not make him euch sn executor (1) 

It {Swell settled that tbo appointment of executors by implication is not to 
be favoured, and the language of the will is not to be strained for this purpose, 
but m doubtful cases, letters of administration with tbo will annexed ought 
to be granted (w) 

15. Substituted executor A testator may apomt several executors in 
which case all are entitled to probate but he may qualify tho appointment in 
such a manner that A will be bis executor, if be will not or cannot act then B 
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that conjcoture must not be taken for necessary impHcation”, ‘necessary 
implication means not natural necessity, but, so strong a probabhty of Inten 
tion that an Intention contrary to that which Is imputed to tUo testator 
cannot bo supposed The question in each caso Is, do the provisions of 
the will confer upon the person, by necessary implication, the rights, powers 
and duties of an executor, if they do tho person, thus clothed with the 
essential functions of the ofiice, is an executor under the Will according to the 
tenor. But executorship according to the tenor, will not ho inferred where the 
will docs not import that tho person named shall collect tho dues, pay the 
debts and legacies, and sottlo tho cslato Uko an executor The mcro designation 
to perform some trust, or to bo tho guardian of nn infant legatee, is 
not sufficient to show that tho person who claims to hs an executor is clothed 
with tho rights and duties of tho office Tha test of constructive appointment 
may he found by considering whotbor tbo acts to bo done or the powers to be 
exercised, arc such as appoctam to the office of an executor tbo mere 
fact that a person is appointed a truslco or ahehstf does not may make biman 
executor under the Will Yet whore the testator uses tbo word trustee or afieboit 
and, at the same time imposes upon the person duties involving the functions 
executor, thoro IS a good appointment as executor by necessary Implication' (a) 
If consent of a person bo necessary before an ahooation of property, that person 
13 not constituted an executor by implication The test m such cases is ' whether 
the person m question is oae to whom the execution of the last will of the tedtator 
is by bis appointment confided , ‘ unless tho Courts can gather from the words 
of the will, that the person named is required to pay the debts of the deceased 
and generally to administer the estate, it will not grant probate to him as 
executor according to tho tenor thereof (&) “But the olBco of executor cannot 
be Inferred by conjecture ’ (cl A mere direction to pay debts is not essential (d) 
in fact, it 13 not enough (e) A direction to pay debts out of the whole estate 
and not out of a particular fund may however make one an executor according to the 
tenor (/) An executor may be nominated for general purposes and another held to be 
executor according to tho tenor for limited purposes (p) Whea there is an express 
appointment, it is less probable that there will be also an indirect appointment (A) 


Where a testator says I will that during the minority of my son none shall 
deal with my estate except A, fteW, A was an executor (i) A direction to a person 
to dispoao of property makes him an executor according to the tenor (j) 


(а) Ametr v MofionunJ, 6 C. L J 
453 I lee Puhkf^u v Thoppalll, lOfi 
1 C 409 

(б) The Easlern &c v Rehall, 3 C L 
J 260 see Re Adamson 3 P & 
D 253. Re Lomij, 3 P 6c D 
157. Re Lush, 13 P D 20 
Hamalal v Baman}! 7 B H C 
R A C J 64 . /?« Caution 25 
C 65 

(e) Tie Woods IP C« O 556 
idi Re A/ Kane 21 L R Ir I 
(e) Kuppajammal v yimmani, 22 M 
345 , Re loomei; 3 Sw & Tr 
562 
I 


(/) R. Cmk, 1902 P. 114. Rt A/.ij 
1902 P 168 . Ri Momlat 5 J. 
756 , Ptomode v Kilshna * ^ Jr 
J 301 , Re Boyh> I P 
21 , Re Adamson 3 P 6e D ) 
ReLw/i, 13P D l<3 . h:uppa'jfmmal 

V yimmcnl 22 M 345 . AtumllU 

V yitumllll 54 M 266 

(s) AyneJ V 3 Ph. I 424 

(A) Cunamanlv ^iucadian MO I 6. j 
(I) firfsJifmon V KelgWea Cw El’* 4J 
Namaial v Baman]! 7 B * 

A C J 64 ^ p p 

(i> /*«/«!/ V 4 Moo p c 

29, Re Sianley, 1916 P 
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The mere circumslaocc that properly i* IcftbywilHo truatecs without words 
referring to them os executors would not preTcnt thoro persons being granted 
probate is executors according to tho tenort If among the duties to be discharged 
by them under tho will there are included such duties as executors haro *o 
perform (a) A trustee to carry out this will’ (6) or to carry out my wishes” (c) 
will bo an executor according to tho tenor A s^ebntthas been held to haro been 
appointed executor of the will by necessary implication because of words in the 
will showing that he was to represent tho estate (d) A direction in tho will that 
A * iS to discharge the debts duo by me to tho world" has been held to make A an 
executor by implication (e) Mere appointment of a guardian of an Infant son 
of tbo testator does not make him an executor by implication (/) 


Probate bas been granted to the uniirersal legatee as executor by necessary 
implication 0) As Lord Hnrdwicke has said (A), ‘A person named as uniTcrsal 
heir in a will, in my opinion, would have a right to go to tho Ecclesiastical 
Courts for probate ' A sole residuary legatee bas been held entitled to probate 
as executor according to the tenor (i) 


A gift to a trustee for a 8pe:ifie purpose with direction to pay to the persons 
intended (j) or an appointment of a person as guardian of a child to betaken in 
adoption (A) does not constitute him an executor according to the tenor as he 
can bare no power generally to deal with estate The mere fast of a will being 
directed to a person do^s not make bim such an executor (1) 


It is well settled thnt tho appointment of executors by implication Is not to 
be favoured and the laeguage of the will is not to be strained for this purpose, 
but in doubtful eases, letters of administration with tbo will annexed ought 
to be granted (m) 


15 Substituted executor A testator may apoiot several executors in 
which case ail are entitled to probate but be may ijualify the appointment in 
such a manner that A will bo bis executor if be will not or cannot act then B 


fie Beylii IP &D 21 tefd io 
Such legatee ii entitled to adminiitia 
iioa with the will annexed S 232 Be 
Fiyse 190-1 P 301 

(A) Androitn v Polblanc 3 AtSc 301 

(0 Mun Mohan v Puttih, 22 W R 
174 

(/) Be Punehgid 2 P & D 369, 
Be Looii/, 3 P & D 157 , Be 
Mackenzie. 1909 P 305 \V Ml 
12 Ed 

(k) Sesheirma v Chennappa 20 M 467 
fold in Copal r (Qudiee 33 C 
657, 663-4 10 C W N t>62 
Hanlal t Bai Mant, 29 B 351 , 
fiamaial r 7 B H C. 

R A C. J 64 (guardian held to 
be executor ) 

(f) Be Amrila. 5 C W N xenir 

(m) Ameer r Mehanand. 6 C. L I 
453 See S 232 


(o) ^ppflcoo/y V ^Culhu 30 M 191 
16 M L J 553 Re Leary 3 
P 6c D 157 flanlal t B<jf 
ManI 29 B 351 7 Bom L R 

255 Moosa HajI y Hap Ahdut 
5 Bom L R 639 ^ilhial r 
Canjl 26 B 571 
Be Bussell 1692 P 380 

(c) Re Allom 66 U T 382 

(d) hrpomoyee v Mohlm lOCW N 
232 , lee Kali v A'^nada 15 C 
W N I Ran} I y Jagannalh 12 
C 375 , Ameer y Mohanund 6 C 
L J 453, 457 

(e) Piranma v Seshamma 60 M L 
J 264 

(/) Seshamma v CAennoppa 20 M 
467 fold in Gopaf Dassy Rudree 
33 C 657 663 

(g) Re Bodluka 7 B L R 553 noi 
lold la Re 5ojAee 19 C. 5^2 , 
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Will act, if B will not or cannot act, C will act, and so on In such a esse A is 
said to be instituted executor in the first degree, B is said to be substituted 
IQ the second degree, C to be substituted m the third degree, and so on (a) 
If an instituted executor accept office iben, on bis death, the substitutes 
arc not entitled to probate, unless the substitution bo intended to bo made 
on the death of the instituted executor when the substituted executors can 
come 10 and apply for prabatc (b) Wbero a substituted executor was 
empowered to act in the absence of the instituted executor, absence was 
construed to mean inability to act when necessity for proving the will arose (c) 
Where a substituted executor was appointed in the event of the instituted 
cxccut'^r declining or considering himself incipable of acting and the latter died 
in the lifetime of the executrix, the former was held entitled to probate (d) As 
has been said, 'The Court will not construe the words of a will in a technical 
spirit but will endeavour rather to carry out the real object of the testator' (e) 
Substitution of an executor does not make his appointment one for a Iwidad 
purpose (/ J and a limited probate cannot be granted to him (p) 

16. Nomination of executor. Executors maybe nominated by a person 
OP persons named by the testator lA) $ucb a nominee may nominate himself (0 
A direction by a testator that on the death of an executor the surviving executor 
is to appoint another to act with him ta good (y) There is nothing in the Act 
which imposes upon a testator an obligation himself to name his exeontor The 
Act does not preclude a testator from appointing as bis executor such person as 
some one else selected by him may name for that purpose (A). 


17. Remuneration. An executor or administrator is not entitled to clsiw 
any allowance for fais personal trouble or loss of time in the discharge of hiS 
duties (i), unless remuneration has been provided for the executor m will Even 
m sucU a case creditors have got a prior claim against tho estate, if the estate 
bo insolvent (m) Reasonable expenses actually incurred by the legal representative 
are to be paid out of the estate (n), but not expenses which arise out of bis own 
default (o) 


An executor, who is the surviving partner, is not entitled to any remuneration 
for continuing to carry on the business (p) A solicitor executor cannot have bis 

lee Re Sampson (I9C6) J ^ 

92c ‘Deichtran, 3 Cu.l 
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bill of cojlt paid out of tbo cslale (o) Solicitor trusteei can only hare their out 
of pocket celts BllowcJ (6), unless there bo a ■pcclat contract or express provision 
In the will (c). ''Where a raeraber of a firm of •ollcitori U appointed an executor, 
It It so UDUsal to allow him to charge for profcislonal work done by him or bis 
firm that the Insertion of such a clausa would hardly raise a luspleloo*' (d). But 
thii will not entitle the executor to charge for aemces which an ordinary executor 
is expected to perform without the iDterrentlod of a aollellor (e). 

The Administrator Ocneral'a Act (S 42) provides for tbo Administrator General 
charging fees In respect of his duties under tho Act A promise by n third party 
to pay remuneration to nn executor for tbo performance of bis duties may create a 
binding contract, although It creates an Interest at Tarlanco with his duly (/}. 
Those who take out letters of administration In this country under powers of 
attorney from executors and next of kin residing In foreign countries cannot 
charge commission upon estates so administered by them. An executor or 
administrator who risks the funds of an estate by mixing them with his own, and 
employs these for his own purposes, even temporarily, is In great danger of 
Incurring criminal as well as civil liability (p). Where a Muhammadan testator 
allowed a certain remuneration to his executor It was held to be "a gratuitous 
bequest and nothing more than a legacy to the executor and certainly not in any 
sense a debt" (A). An executor Is entitled ton refund of his own money used for 
tho purposes of tho testator's estate (0. 

18< Coadjutor or Overseer* 'Such a person has no power to admmi* 
■ter or intermeddle otherwise tbao to counsel, persuade, and advise ; and If that 
fall to remedy negligence or miscarrying in the executors, ho may complain to 
tbo Court" [j). These persons "arc looked upon only as candio holders having 
no power to do anything but to bold the candle, while tbo oxeeutora tell the 
deceased's money." Thus where a testator provided tnter aha that no property 
left by him should be alienated without the consent of A, A was not a coadjutor 
or overseer Where in order to help the tkebatts by giving them sound advice 
tbo testator appointed certain persons as osces. held, that they were appointed 
ns a consultative body, to give advice and superintend as coadjutors {t). 


223. (S 183. P. 8.) Probate cannot to granted to any 
Persons to whom person who js a minor or is_of unsound mind, 
probate cannot bo nor to any association of individuals, unless 
granted. jg ^ company which satisfies the conditions 


(a) Nev Y Jonu, | Mac. fic C 666, 
nolc \V. 1214 12 Ed 

(b) Chnslophtti Y Whtft, 10 B«r 523, 
Afooie Y FtoTsd, 3 Mr & Cr 45 
W. 1214 12 Ed 

(c) Chrialophett v IFhle, 10 Bear. 
523 

(d) Cenyoiel y BhagaanJa), 32 
I A 142, 29 B 530 

(e) TJe ChaUnJet. 11 C W N cctm 
(/) Naras/an y. Shajanl. 22 C 14 
l8) Covie, 6 C. 70. 76-7. 

(A) Jiga Mafvmtd t Kooliom, I C. 


W. N 449 P. C 

v(0 Kriihnarao v Benabai, 20 B 571 
593 

U) V 163 4, 1) Ed. Sayall v. 

Afullumabal, 6 Bom L. R. 76. 
ik) Soifern 6e y Rebad, 3 C L ? 
260. ^ 


(0 Bnjo V Raj Kumai, 6 C W. N. 
310, tee Hamabal t Samanll' 
7 B H C R. A. C, J 

where two YtliU were appoiated to 
advice the widow, the wat held to 
be executrix accordiog to the teoor. 
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prescribed by rules to be made by the Governor General in 
Oounoil in this behalf. 


1 Change Tbc words *'nor unisfis tbo iras a Hindu, JfubammadaD 

Buddhist, Sikh or Jalna or an exempted person, to a married woman irithout 
the previous consent of her husband** wore added in this Act because the words 
“nor to a married husband' did not occur in the Probito and Administration Act 
but they were deleted by S 2 of Act. XVIII of 1027. The words ‘nor behalf 
have been addodby Act XVII of 1931. 


2> The section The section declares that if the executor appointed by 
a testator happen to be a minor or of unsound mind, during the period of bis dis 
ability be is not entitled do probate (a) The reason is that a person sjBeriag 
from Cither of the disabilities mentioned IS not bound by his choice and he is not 
responsible for the consequences of his acts thereforo he cannot be entrusted with 
tho duties of administration of the estate of a deceased person The section does 
Cot Jn any way restrict the choice of an executor (b) The Court can not refuse 
probate to an executor because it considers him unfit to be executor unless the 
unfitness is of the nature of legal incapacity, i c winonty or unsoaodoess of 
mind Co) Where a testator appointed an executor and provided that on the 
exeoutor*6 death his son “who shall be fit for the work will act as his representa 
tive, it was held that the words meant a son who was free trom the legal dis 
qualifications mentioned lo this section (d) 


3 Minority The age of majority has been fised at the age of 18 years 
for all persons seeking to deal with property w/thin the jurisdiction of the Court 
whether they be persons domiciled m this country or not (e) Under S 2 (e) 
should be remembered that the minority is prolonged till 21 vbere a guardian of 
tho person or property has been appointed As to the procedure to be followed 
in case of a minor executor, see Ss 244-246 

4 Married women The necessity for consent has been removed m England 

by the lifamed Women’s Pfoperty Act, JS52 f45 & 46 Viet c 7b) {/) Tin oJd law 

remained stereotyped until quite recently in this country in respect of persons other 
than Hindus, c/c The removal of restriction in the caso of Hindus, etc, is due to 
tho fact that “the imposition of such a condition would bo inconsistent 
with tho proprietory status accorded to married women among a large 
proportion of persons for whom the Act is intended, and would confer a 
power on tho husband which would, m many cases, bo likely to bo abused {g) 

A married woman who has been granted probate enjoys all the powers of any 
ordinary administrator or executor (See 6 315) The Amendment by Act XVIII 
of 1927, S 2, has the effect of placing a married woman of tho class other than 
Hindus, etc on the same footing as Hindu etc or English married women 


(a) 


(1) 

ic) 


(^laru V Tyler 2 Rob 131 , Ke 
i>teBaff,3P &D 244 SeeS 244 «q 
(ot grasti ol letleis of Bdrainiilration 
with the will aDnered la such cases . 
^hagmalv AlaUfiSing, I3I I C 339 
hee b 222 note 

Theppal V Goclndarayalier, 94 I 
G 73 , flora Coomat v Doorgamonl, 


21 C 193 . Plan Nalh v /at/'’ 

20 A 169 fold ^ 04 , 

(rf) Alank} V CAtanrakban 56 1 C c*? 

W Re 5euJnarfl?n 21 C 911 , _ 
(/) See Law of Piopcriy Act 15 u o 
V c 20 S 170 0 1.11. 

(s) Select Committee RfepoU, * “ 

Adm Act, 1861 
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5 Of unsound mind Sco S 59note, p 72 8ff 


Grant of probate 
to several executors 
simultaneously or at 
different times 


224 (S 184 P 9) When ecveral exe- 
cutois aie appointed, piobate may ho gianted 
to them all simultineously or at diffeient 
timejs. 


Illusti ation. 


AJsaa executor ofB’s will by exprcsaappomtnicnt and C an executor of it by 
Implication Probate may be granted to A and G at the same tune or to A first 
and then to C, or to C first and then to A 

1 The section A testator may appoint odd executor or several Where 
there are several original executors appointed by tbe testator they bold the estate 
jointly and are viewed In law as one person so that probate granted to one 
enures for the benefit of all upon the ground that the property vests ta all (a), 
even though the d fferent executors be appointed for different purposes The 
other executors may accept the office and will thereupon fully represent tbe 
testator It not aecessSTj- for them to take out prohato o/resfa (b) 


Executors who have not proved may join with those who have m bringing 
actions (c) A grant of probate to some of tbe executors does not debar tba 
rcmalnicg executors to apply for probate, (d) probate may bo granted at different 
times <c) in the case of substituted executors they arc not all to act simul 
tnncously but the instituted executor is entitled to probate in tbe first instance (/) 

Where there arc several documents constituting tbo last will of a testator 
probate is granted of them all to tbe executors named tbercioi oUbougb no executor 
ma> have been appointed in one of those documents (p) 


2 Practice of English Courts Tho p^’actice of English Courts as to grant 
of probates to different executors at different times is thus stated Where 
there are several executors upon the grsot of probate to one of them, it fs usual 
to reserve tbo power of rnaking a like grant to others Dut this appears to be 
unnecessary, both because tbo probate already granted enures to their benefit 
and because they have a fight to the grant, whether tbe power be reserved or not 
Tbo practice is to take out wbst ts called a double probate , which is m this 
manner, tho Brat executor that comes in takes probato in tbo usual form, with 
reservation to the rcit . afterward^ If another comes in, be is also to be sworn ro 
tbe usual manner, and an engrossment of the original will is to be annexed to such 
probate In the tsme manner as tbe first and in tbe second grant such first grant 


li ehUr r St'tnetr 2 D & AH 
36^ 363 , Co-nffi nj t Cumel/a. 
3 J A La 6t 

if) br« alxsii <»iw. Itelu * flrenf 
7 Sim 512 affj la 1 hf* Cr 
97 

It) Droch t Sr9*jJ I S.lk 3. If «»*/*» 
V Spvnffr 3 B & /\1J 360 
t>rt i 311 

He 5 if 18 1 C, 15, 


(e) HaH r Remiem 105 I C 626 
if) T CanjI 26 B 571, 4 

^la, L. IL 9 Haia Coomat r 
' Dcvrsivront 21 C 195 i« S 222 

BOte. 

(y) He Rieialh -4 Sw & Tr 43 
•«v n-sf S col? ’ 
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cxpresamB togothcr the whole testamentary iotontion of the testator” (a) 
If tbo lator will bo conditloml tho earlier one will bo proved (6). 

Whore a testator disposed of proporl es In diffc’cnt countries by different 
wills with different executors, probate of tho Heglish will and of a codicil was 
granted on the ground that it was tho wish of tbo testatrix to keep her Eogllsh 
and American properties entirely soparato (c). But where a will had been 
proved abroad and a codicil was subsequently found, tho English court refused 
to allow the codicil to be proved in the English Court until it had been proved in 
the Court whore probate of the will had been obtained (d) As to how the terras 
of a will have been modiBed by a codicil inconsistent with it, see Deputy 
Commissioner i?ani Dijal (e) 

Where by two testamentary instruments, not inconsistent with each other, 
a different 'sole executor* was appointed in each, it was held, they were 
jointly entitled to probate (/) But where an appointment in the codicil is 
tantamount to revocation of tho appointment of the executors named in the 
will, probate will be granted to the former executor only (g) Where two 
persons were appointed 'whole and sole executrix’ prob’\to was granted to 
both (^i) Whore a testator simply said, *1 appoint A and B but referred to 
them later 'as my executors' or ‘said executors,' probate was granted to them (i) 

Where a will is revoked, the question, whether a codicil to that will can 
bo proved, has given rue to confiictlog decisions But it may now bo taken 
to bo established “that a codicil will not bo revoked merely by the destruction 
or mutilation of tho will, and that tho codicil notwithstanding remains effectual 
unless it appears that in revoking the will tho testator thereby intended to 
revoke the codicil as well (^) The reason is that revocation of a testamentary 
loatrument must, m order to be effective, bo made in a macucr prescribed by 
law (k) But u seems to be more correct to say that the revocation of a codicil 
depends upon tbo Intention of tho testator to be gathered from the oircumstances 
of the case and where no such intontioo appears, probate will ' be granted 
of the codicil though the will be revoked (f) A codicil, however, unless ti 
expressly revokes an earlier will or codicil doea not prevent its operation (m) 

226 (S 186. P 11), When probate baa been granted 
Accrual of rc seveial e^ecntors, and one of them dies, 
presentation to the entile repicsentation of the testator 

surviving executor accriies to the surviving executor or exe- 

cutors. 


(a) W 121 11 Ed Toansend v Mooie 
1905 P 66 

(i) Tt &C 33-t. W. 115 sq 11 Ed 

(c) Re SehenUy. 8 C. W N cclsxiv 

(d) Re MdUr 8 P D 167 

(e) 22 C W N 305 . 43 I C 9S7 

(/) Greaces v Piiee, 3 Sw & Ti 71 

(p) Re Lome, 3 Sw & Tr 478- Re 

1 P & D 628 Re Leett 
2 Sw & Tj 442 
1 Re Cowl, 2 Sw & Tr 435 


(l) Re Biadleg, 8 P & D 215 

(i) \V 95-6 12 Ed „ 

(41 fit Sevac, 2 P & D 78, «« 
Tw,r„ 2 P A D 483 . .c 

V Gojfmj, (4 A C 70, 76 
(ii R, ck.s I p A 

V LotJ St Leanatdi 1 P O 1 5 

7!. 8 P D 169 , 

, Cmrt/op. 12 P D 14 W. 95 
C(i 12 Ed . _ m, 

(m) Adm Gent v Haglei, ^ l92 
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Death of ono of SQVoral oxocutors ‘Upon tbo death of one of several 
representatlvca the oCice, with ita incidents, duties and powers, and tbo 
interest in all tbo property vested in the representatives by vlrtne of their oQlee, 
devolves upon the survivors or survivor” (a) In ^arada v Oajendra (6), the 
right to perform certain religious ceremonies, conferred by tbo will exclusively 
on the executors, passed on the death of one of them to tbo remaining 
executors and was not transmitted to the heirs of the deceased executor 

Death of solo oxccutor* Where a solo executor dies the case la 
governed by S 232. 

Transmission of oxecutorship* In English law the office of executor 
13 transmissible, and therefore on the death of a sole surviving executor, bis 
executor on taking probate ' becomes executor ipjo facto not only of that will, 
but also of tbo will of any testator, of whom the other was solo or surviving 
executor, and so on ad tttfinilum upwards The condition of ibis rule, however, 
13 that the will of each testator shall have been duly proved” (c) This Is known 
as transmission of executorship A derivative executor is in no way alluded to in 
the Act and therefore can have so existence under the Act Provision is made 
however for the appointment of a new representative on tbo death of a solo or 
Bnrvivlng executor or trustee where admiolatratton is not complete (d) When 
the sole executor dies, the executorship is not transmitted but is wholly 
determined (e) 

227. (S 18S. P. 12 ) Probate of a will when granted 
, establishes the will from tbo death of the 
ec 0 pro a e renders valid all intermediate 

acta of the executor as such. 

1. The section The section means that when probate has been granted 
tbe title of the executor la established to all properties of the deceased as from 
the death of the testator (/) But there has been some difficulty both In 
construing the words of this section and in determining the effect to bo given to 
them Thus in a leading case (p) It has been observed that this section is not 
to be construed literally so ns to mean that there is no will at all exacting re. 
cognition of the dispositions made and the authority conferred by it On tbe 
other hand. ' tbe section is intended to be a condensed statement of tbe 
English law, which regards probate as tbe authenticated evidence of the 


(a) H VoL 14 p 140 FlanJen v 
Ctaj^ 3 Aik 309 , Cure v 
Shajlubary, 2. P. W. 102, 121. S« 
S 312. 

(t) 9 C U J 383, 13 C W N 557 
(c) Tt & C 69 16 Ed 
(tti £>e Sotua r S cj S, fet India 
12 B L R. 423 , Ranitl r 
Jagannalfi, 12 C. 375 . Pamanandoi 
V l^enayek^ao 7 B 19 , Runehet 
daa T Parealihal, 26 1 A 71, 
23 D 725, Detpally v Detpuffy, 
CC 


2 C 208 . Afa Pe r Afa Laf. 
57 I C. 612 , Ramanalhafn v 
Rangamma!, 27 1 C. 649 
(c) Nalha Ram v Alliance Bankt 116 

1 C 558 

(/) ll'alkwa T. fValklia. 121 I C 177, 

{or a case where the rote did not 
appir *ee Upendra r Ptrendra, 31 

C. W N 280 

(g) SAalk Afeeia, T S/iatk £ssa, 6 D 241, 
254-5 . Kadyala v Ketreddl. 62 
M.L j 3^ P C. (teclioQ espUieed ) 
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will itsolf from which tho executor derives Ills title, and by virtue of which the 
property of tho testator vests In him from the death of the testator’ Similarly, 
it has been pointed out that subject to a few raodiGcations not material, 'the 
probate of the Indian Succession Act Is substantially a reproduction of that 
which the Commissioners who framed the Act found jn tho English law' (a) The 
title conferred on on executor who has obtained probate by this section Is obviously 
convenient as tending to facttitato the 'ilmmislratlon of the estate of the 
deceased and tho adjustment of the rights of all parties connected with it (6) It also 
simplefies the proof of the executor s title os dating from the testators death (c) 


2 Effoct of pr'obatc The Eoglish law with which the provisions of 
this section are said to bo In subaianti'il agreement has been thus summed up [d) 

‘ Although tho executor derives his titlo from tho will by which he is appointed 
and not from the probate of the will yet it is the probate alone which authenticates 
his right, and tho probate or something tantamount thereto is the only legitimate 
evidence of the property being vested in an executor or of tho executors appoint 
meat Therefore the original will cannot be read m cvidonco for that purpose 
unless it bears tho se-il of the Court, or aomo other mark of outbentication U) 
The seal of the Court on tho probate proves itself A will therefore establishes 
three things in English hw —(1) probate is the authenticated evidence of tho will, 
(2) probate 13 the legitimate ovideneo of the property being vested in aa executor 
and (3) probate la the legitimate evidence of th'^ executor’s appointment 
According to this section probate (4) establiabes the will from the death of the 
testator and (5) renders valid all intermediate acts of the ex^'cutor as such 

(t) Probate as cudencc Under S 213 no right as executor or legatee can be 
established lu cases where tho section applies without production of the probate 
This Is not because the titlo of the executor depends on probate but because the 
production of tho probate la the only way In which by the rules of the Court he is 
allowed to prove his title (/) ‘Tbe grant of probate b the method which tho law 
Bpecially provides for establishing tho willfg) The will itself is no evidence W 
The Court is bound to assumo that all documents admitted to probate are testainen 
tary documents (0 

(ii) Probate as evidence of the vesting of the property in the executors It has 
been nlready pointed out that the properly vests in an executor from tho time of 
the testators death and not from that of the grant Tho law knows no 
interval between the testator a death and the vesting of property in his representa 
tives (^) Thus it has been hold that a suit against a minor eon of a testator Is 
bad (f) On the testator s death an executor becomes clothed at once with atnpls 


(а) Re Jlhtaham 21 B 139 149 

(б) Kuttuiula n v Jllhai Hoisein 32 
I A 244 33 C 116 

(c) Kadyata v KaUeddl 62 M L J 
365 P C 

(<h \V J51I 12 if Ed 
(e) /’innei/v Pmney B B & C 335 
(/) See b 213 notes 
fg) KoifioUochun V NilruUon 4 C 
360,P<nneyT Hunt 6 Ch D 100 


(A) 

(0 


(J) 

ik) 

0 ) 


Pinney y Pmney 8 D & C 335 * 
lee Jana^l y Dhanu 14 M 454 
Re Barranee (1910) 2 Ch 419 
Re IVemter (1910) I Ch 339 
(1918) 2 Ch 02 muktr V Heme 
7 H L C t2-l W 38> 12 EJ 


See S 2M note _ ... 

Whitehead y Tavlay 10 A & E 210 
Dhltendra y Saradlnda 9 C W 

N «t 
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powers In fad ho Is a complete exc"Utor except for tho purpose of Irmclnc an 
action before probate. Thus he can release a debt due to tho testator, assent to a 
legacy, iatcrmcddic with the goods of the testator and institute a suit (n) Tho 
properl> vests In the executor by virtue of tho will and not of probate (M The will 
Gives the property to the executor The TCslIug of tho testator’s cjtato In tho 
executor is not dependent upon the grant of probate (c) 

(nO Probate os riitfenfs of executors oppomfmen^ The Prohato Couri 
declares a person to bo cntltlod to tbo legal character of executor le his right to 
represent tUo estate of tho testator (d) It confers th** character of administrator (e) 
Under this section tho only legal character conferred on grantees of probate or of 
letters of adsiinlstratloQ is tho rcprcscntatlvo title of grantees as ngalost debtors, 
etc , of persons holding properly of the deceased (/) 

Payment to a person who has obtained probate Is a discharge to tbo debtor of 
the deceased even though the grant be »uhsc<ioently revoked (p) A grant of 
probate to an executor has tbo effect of superseding a certlQcato obtained by 
him After tho grant of probate a person intermeddling with the estate of tho 
testator will not constitute himself an executor de son tort (i) 

(lo) Probate cj<o6/i3Xes tho tciff from the death of the testator Under S 213 
no Tight aa excoutor or legatee can bo established in court without production of 
the probate That Is so because tbo law does not regard the will to be proved 
without production of the probate That section is not applicable to all eases 
(see sub SCO 2) as this seotion is It follows that m every ease a grant of probate 
will have tbo twofold ofTects mentioned to this section 8o long as tho probate 
xemaios unrevoked no <iuealtoo can be raised whether tho deceased died Intcstato 
or left a will (;)< or whether tbo will is a forged one or has been procured b} fraud {k) 
Probato even id common form unrevokod is conelueive as to tb’' appointment of the 
executor and tho validity and contents of tho will (f) After grant of probate ft 
cannot bo proved that another was appointed executor (m) 

Probato establishes tbo will from tbo testator s death The genuineness of a 
will cannot be questioned in a civil suit so long as probate remains unrevoked (n) 
Probate la also evidence of the executor’s appointment and of the enjoyment of 
certain powers by him (o) Where a testator died in 1812 and his will was proved 


(oj lVant(lotd V Wantifoid, I Ssik. 301 
W lea 12 Ed 

(8) hotnellochan v NlniVon 4 C 360* 
Jehanglr v Kiikbal 27 Q 281, 
(^tualcet V 24 M 394 , 

Shalk v Shalh Ena, 8 B 

24J. 254 5 

(c) haJyala v KaUeddt, 62 M L J 
365 P C 

(d) Del Qangadhar v Qanuh. 26 B 
792 , CAInfamon t RamehanJta. 
34 B 569 

(e) CrUh T SJufughton 14 a 861 875 
(/) j4ninme!/l r ^tohendra 20 C 688 , 

Jagannalh v Ran} I 25 C 354 
(g) /tllen V Dtndaa 3 T R 125 , 
Deitndra v Adm Qtnl 35 I A 
109 35 C 955 refd to la Gchittda 
y Mayetannena 7 I C 9 


(A) «5iroflcAara/n v KaliJas 19 B 821 
See S 283 

(8 Natiuhal t^-Pafanjl 2l B 400 
(/) Cilthy Snughton 14 C 861,874 
(iU Re Bhoiosoondurt, 6 C 469 The 
Probsle Court ij to determio* whether 
the will li duly executed 
(0 Qnjftha V HamUlon, 12 Vei 293, 
307, Kadyota v Kalreddl 62 M 
L. J 365 

(ml Alien y Dund<u 3 T R. 125 130 

(n) Kemolloehun r Nilrulton 4 C 369 
Sheopanan r Ramnandan 20 C. W 
N 738 P C 

(o) Cruft V Bnughlon 14 C 861 875 

tee alio /fermui]? y *Dharla!ii 
12 B 164 Bal Congadhat y 
Sak^adal 26 B 792 796 

Chlntaman r Ram 34 B 589 
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by the oxooulor in 1856 and the cxecotor owed iho testator a debt of £ 300, held, 
that probate related back to the death of the testator and the executor must be 
considered as having the £ 300 in b|s hands as assets and the claim against the 
cSecutor vras not barred by limitation (o). 

(K) Jiendsrs valid alt intermediate acts. The fvorda 'renders valid’ do not 
moan 'validates what was invalid before* but mean 'confirms the validity d' 
or 'supports’. 

It is not to be supposed that before probate the acts done by an executor 
are not good in law or not legally binding or efficacious or are lacking In legal 
authority or force, Tho probate rcndcra technically perfect or efficacious or 
immune from attack or objection acts against which exceptions might otherwise 
have been taken. Thus if payment be made to a person appointed as executor 
who has not taken out probate questions may arise whether the person to whom 
the payment is made is really entitled to receive it, whether the will ia fact is 
genuine, whether the will has been revoked, and so forth. After grant of probate 
such questions cannot be raised (b). This section says that even if probate be 
taken afterwards the acts done by an executor prior to tho grant will be rendered 
valid, i.e., cannot be impeached so long as the probate remains in force (c). ‘‘flcnce 
probate when produced is said to have relation to the time of the testator’s 
death” (d). 

The will and not the probate gives the property to tho executor («}• The 
property vests in the executor on the testator's death (/). There was oothinS 
in the Probate and Admlntstratloo Act to prevent an executor from acting as 
executor and exercising the powers given to him under that Act without obtaininS 
probate (g), though under the Succession Act (sec a. 212) a right as executor or 
alienee could not be enforced by suit without obtaiolug probate, (h) 

3. Probate Is conclusive- Probate not only establishes a will, but is 
conclusive as to the due execution of the will according to the law of the country 
where it is proved (i) and as to its geniuneness (i)< Probate unrevoked and even 
In common foria is conclusive as to the validity and contenfs of the will and as to 
the appointment of the executor (ft). 


(o) 


(i) 

(c) 


id) 


U) 

(/) 


Ingle V. Richardt, No, 2, 26 Bear. 
366 : NfltronJas v. Natrondat, 31 
B. 416. 

jJlUn V. ‘Dundas, 3 T. R, 125. 
fjariprlya v. Saral, 3 C. W. N. 
ccxii. _ 

miUhead V. Taylor, lOAd. & Et. 
210 ; Ingle v. Richards, 28 Bear. 
366. W. 207. II Ed. 
fComoUochun v. NilruKun. 4C. 360; 
Antony v. 34 M. 393. 

Jehanglr v. Bal Kuk'iha!, 27 B. 261; 
Mahomed v, Horgovandas, 47 D. 
231, 236 9; IVooUy v. Clark, 5 
D. 6t A. 744. See Shalk Maossa 
V. Shalk 6*>a. 8 B. 241. 245; 
hlaihuradas v. CoeulJas, 10 B. 46S; 
Lakhyo T. Umakania, 14 C. W. 
N. 256 ; Dehary v. Jaggo, 4 C. 


(g) 

(A) 

</) 


(ft) 


I. See S. 211 note. , 

Ganopathl v. Sloamalal, 36 M. 5/5< 
23 M. L. y 306. 

Ufahomed v. Sablda, 23 C. W. N. 658. 
Whicker Y, Hume, 7 H. L. C. 124 ; 
Allen V. Dundas, 3 T. R. 125, 130- 
Monmohinl v. Banga, 31 C. 35/» 
362 ; Hormusjl v. Bat DhanhalJI, 
12 B. 164; Bal Gangadhat y, 
Soi^waAoI. 26 B. 792. 796 ; 

CAtnfaman v. Ram, 34 B. 589 , 

Brajanafh v. Anandmayl, 6 B- t.- 
R. O. C. J. 208, 220 ; RoJIdo^ 
t, RaUabandl,S\ M- E. 

:iled) ; Chandreshnar v. Disnesnaa , 

5 P«J. 777. . -no 

Grlfilhs V. Hamtihn. )2 Vei 298. 
107 ; tee Jones v. Jones, 3 Met. 171. 

kV. 381, 12 Ed. 
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8. 41 oftba Evidenco Act declares a Judgment of a competent court of Probata 
to be a judgment tn rem Such a Judgment will operate tn rem only in respect 
of those matters of which the judgments arc declared to bo conclusive proof, lu 
other words, In respect of matters which ate estabUshed by the grant of probate 
and not of ancillary matters (a) Probate la proof of tho contents of the will, it 
gives no efficacy to tho provisiona of the will {b) A judgment in rent is not open 
to collateral attack, but is conolusive not only on parlies to tho judgment but 
upon all persons and all courts (c). 

The probate is conclusive as to every part of the will In respect of which It 
has been granted , therefore no question as to the validity of an interlineation 
can bo entertained by a Court (<f) so tong as it rcamins In force (e) But 
equity will Interfere in a case where a drawer of a will has fraudulently Inserted his 
own name in place of a legatee!/) It may also be proved that the testator is 
alive fp) or that tho letters are revoked (A) Where probate has been obtained by 
fraud on the next of kin equity will Interfere (i) Probate can be Impeached in a 
Civil Court only on grounds mentioned In 8 44 of the Evidence Act A proceed 
lug far revocation lies In the Probato Court under s 263 (A). 

Tho judgment of a Court refusing probate Is not a Judgement la rem, unless it 
expressly takes away from a person a legal character held by him (I) Therefore, 
after a refusal a fresh application for probate will lie unless the decision amounts 
to a declaration that the will propounded is not the genuine will of the testator 
A fresh application will lie if probate bo rejected on any other ground (m) A 
refusal is conolusiro only of tho fsets necessary to support tbe decision If the 
refusal be for some defect in procedure, or for default, there is no adjudication 
and the will may be again propounded by the same executor An executor present- 
ing an application for probate of a will cannot be regarded as a plaintiff who 
brings a suit In respect of a cause of action (n) 

4 Probate whore not conclusive* Probate Is not conolusivo as regards 
the testators domloil (o), or of tho death of tho testator or intestate (p), or of the 


(o) See Jagannalh v. Ranjil 25 C 
354 , Chlnnasaml v Hankara, 16 
M 360, 383 4 , ConcAo v Concha, 
11 A C 541 

(A) Khaa Sim v CAuaA Hool, 25 

Boffl L> R. 121 P C lee Bal 
Gangadhar v Qoneih 26 B 792 
(c) HtmangM v Satat 34 C. L J 

457 , 66 I C 882 , Shtopanan v 
RamnanJen, 20 C W N 738 
P C. 

(</) Plume T Beale 1 P W. 388 
(«) Hemanginl r 5araf, 34 C L. J 

457 

(/) S^lktlty r Wxlfotd 2 Cl & F 
102 W 384 5, 12 Ed 
Is) ^//en T ‘Dunda*. 3 T R 125 
(A) W 1514 II Ed 
(0 Piiee v Deshunt 4 My & Cr 
76, 85 , lee ,/4/fen v MePhtnon 


I R L. C 191 

(i) Re BhohosoendutI, 6 C 460, 

DaiepU V Sanll, 116 I C. 452 
{k) Monmohinl y Banga, 31 C 357, 
362 

(l) Kalyanchond v Silalal, 38 B 309 
F B • pet conlia Chlnnataml r 
HaiihaTo, 16 M 380. 383 

(m) Qamh v Ram, 21 B 563 . 

Gamhomdasi v Saiaicall, 87 I C 
62 1 

(n) RamanI t Kumud, 14 C W N 
924 , iee Kalyanchand v. SlfabaJ, 

38 B 309 F B 

(*) T Yeung. 26 Ch D 656, 

29 Cb D 617 . Coneha y Concha 

II A C 541 

(p) Moan* y De Bemaltt, I Ran 301, 
307 
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perly authonfcicated copy of the ■will is produced, letters of 
administration may bo granted with a copy of such copy 
annexed. ^ 


1. Change. The words “wholhor dominions' have been substituted for 
the words “whether in the British dominions or in a foreign country “ 

2. The section. The section contemplates a grant of letters of adminis 
tration with the will annexed when probate baa been taken out in another province 
or country and states how tho letters are to be obtained “A grant of probate 
or letters of administration cannot de jure, extend as a matter of right, beyond 
the territory of the Government which grants it If he (the grantee) desires 
to maintain a suit m any foreign country be must obtain new letters of 
administration and give now securities according to tho rules of law prescribed 
in that country before the suit was brought (a) (See 8 273) A grant under 
this section does not partake of the nature of a grant under Ss 276 or 278 and 
does not establish either the will or the representative character of the 
ipplicanl Moreover a grant under this scotion is discretionary (6) 

3 The rule ‘In order to sue In auy Court of this country In respect of 
the Tights of property of a deceased person, the plaintiff must appear ito have 
obtained probate or letters of administration in the Court of Probate of this 
country (c) If a will be made in a foreign country and proved there disposing 
of personal property m this country, the executor must prove the Will here 
also And generally speaking, the Court of Probate in this country will adopt 
the decision of the Court of Probate lo the foreign country In which the testator 
died domiciled (d) 


4 Probate of foreign wilts. In English law probate of a foreign will 
of personal property may be given when the Court is satisfied of one of two 
things, (1) either the will Is valid by the law of the country where the 
testator was domiciled, or (2) a Court of foreign country has acted upon it 
and given it efficiency (e) It is not absolutely necessary that the will should 
first be proved In the Courts of the domicil (/) Where, however, the will 
has been formally recognised and acted upon by the country of the testators 
domicil, the Court of Probate in England will not allow the validity of 
such a will to bo litigated in England (y) This section provides for the latter 
of tho two alternatives set out above With regard to the first, Indian Courts, 
like a British Court if a testator has left personal property in England (A), 


(o) 

( 6 ) 

ic) 


id) 


Sloty, Conflict o( Lawi 6 Ed S 
512 ciled in Afanajiny v Amad 
17 M 14 

‘Depuly Com/nhslomt v Jagad ih 
62 1 C 513 

my{e T Boie 3 Q B 493, 
<5f»l.rn T lyylle 10 H L C 
I, 19 Bend v Cieham I Hate 
642 

Be BuU, 4 P D 76 Be Lemme 
1692 P 89 , Ne Kon Linden 1696 


P 148 , lee Tourhn v Fhwer 3 
P W 369 W 242 12 Ed 
W «e ‘Dtshdi, 34 L J P , 5f 
Afifcv 3 P & D 4 W 

2 '*' 

(/) Soona Afopna v Soona jNaoera 
20 C W N 833 35 I C 3Z1 

Is) MIh, T Jcmci 3 P «■ D j* , 
H) R, D, PicJtl I P & D, 451, 
Be Maraoer, 3 P & D 42 
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arc iolhoriicd under fi. 8T0 »o Brant frobalc cr lettcra of adnlnlitratlon {f the 
deceated penoni hare left rmpcrlr •»11hin tbeir ijflidictloi Irrrtpecllrc 
of tbe where the wills were exosated or of the oatlonatitj of the dreratei 
or of the riace of their doalcl! (n). The Judge falmtelf will bare to take CTidcsce 
as to the due cxceatlOQ of (he will aceordlog to (he law of the countrj In which 
the teslator was domiciled, but the neeeailty of proof Is dispensed with If probate 
has alreadp been obtained (i) As to the qaallficalSons of an expert competent 
to speak on foreign law tee caiei referred to below (c). 

In two cates therefore ettera of admlolatratlon are necetisrr, <1) where the 
property It Qutiidc the Jurlidictloo of the Coort which grants probate or lellen 
of adminlitratioB, beeaute the Jurltdiclloa of a Court of frohale it limited to 
property within the Prorloce and does not extend to that outside, (d) If a grant 
be made ta a forelga country, person* deattou* of tolng la Eoglaod nust have 
admtniitratlon taken out (d). The mle It subject to an exception, rir„ where a 
testator makes two Independent wills one dltpoilng of property In this country 
and the other abroad, the former may be admitted to probate berc (r). but 
not if the wills arc not Independent (/). 

5 Provod. Prorlng a will meant taking out probate {g) 

6. Properly authonticatod. The production of an authenticated copy 
dltpeoses with the Qccrsilty of proof of the orlglotl will (A;, Thus where a will 
proTcd In France could not be obtained becaose forbidden by French law to bo 
remored from the custody of the notary. It was held probate might be granted 
of a copy of the original will properly prored. limited to such time as might 
elapse before the original itself should be brought in (0. Where o Court in 
llcxieo granted probate of a Spanish translation of a will, it was held the grant 
In England must bo made upon the produetlon of an English translation ofa 
Spanish copy and not of a certified copy of the original ( j) 

7> Exempllflctlan. An authenticated copy Is called an exemplification 
Jt “contains an exact copy of tho will (If any) and a virtual, though not an exact, 
copy of the grant A (eefimonium clause Is signed by a registrar, and the seal 
of the Court is added The name and address of the solicitor who extracted 
grwA iiTb yAacei Vn \kiu xuatgW XW). 

8. Letters of administration. In England an ancillary probate is 
granted to an executor who has obtained probata In the country of the domicil 


(a) Re PiadtU I P. & 0. 454 , Re 
iXCatatet, 3 P. £c D. 42. 

(1) Rhauteo T* Laf(>hm1ba1, 20 B. 607. 
(e) ReDeil JlUy, 6 P, D. 6; /?« Whlltltge 
1899 P.267 : Btalley v. Rhodtala &c., 
(1910) 2 Ch 95. W. 239 12 Ed 
id) iVhgte T. Rote. 3 0 B 507 j 
6no}3n T. Wghe, 10 H, L.C.I9 
(e) Re Coode, I P. & D. 449 { Rt 
Jltlor, 1 P. D. 150 ; fie Mutrag, 
18% P. 65 ; Re yonBnntano, 1911 
P. 172, W. 236, 12 Ed. 

(/) 'He Hottden. 43 L. J. P. 26; 

Re Green, 79 L. T. 3b 
( g) Mohamida v. Pilchey, 1 694 A. C. 437. 

67 


(*) 

(0 


(i) 

(« 


Bhaano r. Lekihmiial, 20 B. 607, 
tee Re Bojf d4l!g, 6 P. D. 6. 

Re Umme, 1092 P. 89; TJe Pen 
Linden, 1696 P. 148; Re Von 
Fahet, 20 T. L. R. 640 ; Siuhllaiala 
V. Anukul. 22 C W. N. 713, 44 
I. C. 166 (the will need not CODlIQUe 
10 reotio in depoiit in the foreign 
Couti ind Ii 11 ooi eisential ior 
ihe copy to be tuthenlicsled by ihe 
lesl oi the Foreign CouiL) 

Re Rule, 4 P D. 76 ; Re Clarte, 
36 L. J P. 72. \V. 242 
Ti. fic C 337. 
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that as renunciation was not final until it was recorded, it could be withdrawn 
until it was filed. Application for retractation of renunciation comes too Jato 
when the grant of probate has already been made The date of the grant is the 

date on which tho order granting the probate is passed, (a). But it has been 

pointed out that the English law allowing retractation of rcminciation is not 
applicable in this country The words of the section are clear and do not admit 
of qualifications by engrafting exceptions on them (6). 

231. (S. 195. P, 18) If an executor renounces, or 

Procedure where ?ccept an oxecutorsliip within the 

executor renounces timo limited for the acceptance or refusal 

or fails to accept thereof, the will may be pro\ed and letters 

01 administration, with a copy of the tvjH 
annexed, may be granted to the person who would be 

entitled to administration in case of intestacy. 


The section. The section sets out one set of circumstances where 
ddiniolstratloo with the will annexedi may be granted although executors bare 
been named in the will, the circumstances being either reounciation by the 
executor or bis failure to accept withm the time limited for acceptance or 
refusal thereof (c) This section therefore proTides the procedure to be 
followed where an executor has renounced (»} before citation, or (tO after 
or (ill) where he has been served with special citation and be fails to accept 
within the time limited (Ss. 229 230) The citation issued to an executor 
under similar circumstances by the English Probate Court calls upon bim 
to accept or refuse the probate and executorship of the will and it has been 
observed that the language of this section is intended to mean what is mors 
distinctly expressed in the English form of citation Accordingly letters of 
administration with the will annexed were issued though the executor stated 
that she bad not renounced and was already acting as executrix and adminisfer- 
ing the estate (d) In J/ordaunf v, Clarke (e)3o executor who had intermeddled 
but did not take out probate was cited but did not appear The Court directed 
a peremptory order to be served upon bun to take probate within ten days 
Such time might have been granted m the Bombay case referred to above 
There is no hard and fast rule within which an executor is bound to apply for 
probate or to renounce In England it has been enacted that in respect of 
personal property any person not admloisloring It within a certain period 
fixed by the statute shall be punishable by fine (/) The executor may take 
time to deliberate, but he must make up his mind within tho time allowed by 


(a) 


Hart Ram v Ram Ram, 27 C. 
\V. N 285; 75 1 C 218 Here 
00 leouDcialiOD io Court by ao 
executor piobate wai gtsDled lo 
BDOther executor sad a tubtequenl 
applicsIiOD by the renouncing 
executor fot s grant lo bun war 
reluied 


(A) Bnjolal V Sharajuiala, 51 C 

745, Raghba, v CaJodia. MO 

I C 506 . « 

(c) Satojini V Ra]alal(ihml, 4/ 

838 . 60 1 C 974 
Id) AtoUbal V KananJoi 19 B I 
(el ( P & D 592 _ „ 

(/) 55 Ceo III c. 164 S 37 
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the Court In the notice or cUatloo lo accept or renounce (o) If bo doe* not 
do to letters of ndminlitratlon with the will annexed may be grintcd (6) 
although executors hixe been nanted in the will It Is however too late to 
refute or renounce when one hat once elected to act at executor, and bo may 
determine such election by acta which amount to administration le) 

What constitutes acceptance and what not Acts showine election 
to act at executor or Intcrmeddllns in the administration of the estate of the 
deceased are (1) anything done by the executor showing on Intention to assume 
the ollicc of executorship . (3) any act wh cb will mabo a person liable ns 
executor de son fort (d) but not acta of necessity (c) Acting as agent of 
another executor who hat proved the will is cot acceptance (/) even though 
there has been no formal rcnunciatioa by him (ff) 

ThO person tntostacy The ordlaary rule Is that tho grant should 
follow the latcreat and letters aro granted to the applicant whoso Interest ta 
the greater ( h ) 

232. (S 196 P. 19) When— 

(a) tl»o deceased 1ms inado a will, but 
8tra°t”rto°in®v?rsM' appointed an Oiccutor, or 

tees (b) tlio deceased has appointed an exe- 

cutor who IS legally incapablo oi refuses to 
act, or who has died before the testator oi before bo has 
p^o^ed the will, or 

(c) the oTccutor dies after having proved tho will, but 
bofoie he Ins administered all the estate of tho deceased^ 

an universal or a residuary legatee may be admitted to prove 
the will, and letters of administration with the will annexed 
may be granted to him of the whole estate, or of so miicli 
thereof as may be unad ministered 

1 The section It has been observed lo the last section that on an 
executor renouncing or falling to accept probate letters of administration with 
the will annexed may be granted This seotion deals with other cases where such 
grants may be made These are (1) where do executor has been appointed by 
will (3) where tho executor appointed is legally incapable or refuses to act or has 
died before grant of probate or (3) has died after having administered in part only 


(a) Modiai V Kanandai 19 B 123 
(4) Kaca»}l v ffloi Difi>a\ 40 B 
666 36 I C 373 Btojolal t 
Shatajuhala 51 C 745 
(e) Jnanendra v jKendra 32 C W 
N 108, 107 1 C 70 
{d} Long V 5ym« 3 Hagg 771 W 
171 

{«) Long V Symei 3 Hagg 771 tee 

CS 


W 155 tq 12 Ed refd lo la 
Jnanendia v JlUndta 32 C \V N 
108 107 I C 70 

(/) T)oce V ^otratd I Run & M 


Ig) Slacey v Elph I My 
(/) Afo Tefn v JWa Pac 
875 


& K 

t 4 
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tho estate of the deceased (n) In the hst instance tbe administration that Is 
granted 13 called administration cfe 6onia non and will lo a grant In respect of bo 
much of the estate as Is unadministercd (3 258) The above caB“s are not meant 
to be exhaustive e g administration with the will annexed may be granted on 
account of physical incapacity of the executor (b) or whore a testator has directed 
that the executor Is not to act until after n certain Interval of time (c) or where 
a will contains a valid execution of a power but not made according to the laws 
of the testator 8 domicil {(i) or where on executor cannot be found (e) In re 
Davis (/) a sole executrix and universal legatee being incapable on account 
of 111 health, of taking probate a joint grant of administration with the will annexed 
Was made to her nominees The section has no application where there are 
executors willing and competent to act («;) The executor may be appointed 
expressly or by necessary nnphcatioo (4) A person not constituted an executor 
by necessary implication should apply for a grant of letters of administration 
with the will annexed (t) The will may be construed by the Probate Court In 
order to determine whether a person la entitled to a grant under this section (j) 


2 Legally Incapable Legallntapaclty arises from minority or unsound 
ness of mind l/e) 


3 Residuary ot* unlvei'sal legatee The residuary legatee is preferred 
to the next of kin and Is entitled to a grant because he is said to be the testators 
choice (/) and he IS not entitled to anything till the claims of all other legatees 
and creditors are satisfied If there be several residuary legatees any one of 
them may be appointed (m) A reaiduory legate© who is also a next ofkm s 
preferred to other residuary legatees (n) A residuary legatee is entitled to 
letters of administration though there IS DO chance of any residue being left after 
administration of the estate (o) and though the residuary legatee be not bene 
ficially interested but only enl tied to a trust estate (p) 


An universal legatee is a person to whom the testator has given the whole 
of bi 3 property he is entitled to a grant because the Court In fixing upon an 
administrator generally appoints one who has the greatest interest in the esta e 
of the deceased (g) the principle being that the right of administration follows 
the right of property (r) 


(a) ^STanl^r V Maniakhan 56 1 C 
841 

(fc) Re Ponsonhy 1895 P 287 «e 

GotJhandas v Ramcooilei 26 D 

Qrays&roai^ v Fex I Plowd 275 
279 »ee Re Wannh! 1901 P 
S50 

(J) Re Tie/enJ 1899 P 247 
(el Re Sawtell 2 Sw & Tr 448 
(/) 1906 P 330 ^ 

(*1 Katlman v Mailll 13 I C 171 
(M kail V Annada 15 C NV N I 

S 222 , „ M 

) Kuppayammal v ylmmanl IC M 


345 

(rt Jlwnmay v Mehenita 20 C 88 
ik) See S 236 Bahut Bhagval} v 
Bahurl 5 Pat L J 347 57 f 

(/) IVellhy 3 PW 

(m) Re Shlnhfl 2 P 

Re Luplon 1905 P 321 
In) SaahrlJge v HlU 2 ^ ^ 2 jg 
(a) Thomae v Bailer I Venir 219 
Ip) NV 333 12 E<5 
(c) W 377 II Ed ^ ^ 

(r) Bahai Bhagwtl v Beharla 5 f*« 
L J 347 57 1 C 583 
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A rcltduar) oruolTCrial l^catec ts entitled to letters of admloUtratloD and 
Dot to probate (fi) ,» grant of probate to him does not make him an executor 
but the grant is loralid from the beglnoleeCM* Probalo as defined in this ■•ction 
inclodci letters of admlnialration (c), 

4. Will' This word does not mean a testamentarjr lostrumcnt hut tbo 
disposition made b}* it, other* lie when a will Is not forthcoming tho unircrsal or 
reiiduarj' legatee cannot apply. Of course the execution of the will In the manner 
required by law roust bo proTcd (d) 


233. (S. 197. P. 20). Wlien ii residuary logatce who has 
a benoficial interest survives tho testator, 
stratlon of represen hut dies before tho estate has boon fully 
tatire of deceased administered, his representative has tho same 
rci uary egatee pjgi,t to administration with the will annexed 
as such residuary legatee. 


The section. The law Is stated In similar language In Williams (e). The 
BcotioQ la confined in Its operation to a residuary legatee who has a beneSeiat 
interest under tho will If such a legatee survive tbo testator but die before 
bo has fully administered tho estate tb^o bis executors or administrators have 
tbe same Tight to admloistratioa as the residuary legatee (/) If au executor 
be also residuary legatee, and die before probate or die intestate, before he has 
fully administered tho estate, administration cum (estamento annezo shall be 
granted to bis personal roprcsentatlvo and not to tho next of kin of the first 
testator {g) 

Beneficially Interested a residuary legatee who is a mere trustee ts 
entitled to administration under the preceding section in preference to the next 
of kin This section requires the residuary legatee to have a beneficial interest 
under the will Under this section administration is to be granted to those persons 
’•th'a toKe. Oia haimfiidal la Uift ceawbiaty aaU-U. (Al» 

Procedure In ffan £Ausan v. ifonmar/ia (t) It is stated that the boir of 
a person entitled to a grant of administration cannot apply to be substituted lo 
place of the latter on bis death during the pendency of the application for grant 
of letters of administration with the will annexed, but must make a separate 
application for a grant to him But this view has not been accepted m all 
cases ( j). 


(a) Re Sheihte. 19 C 582, 

(t) Pand\{ Piayrog r Qoukaran, 6 C 
W. N 787. 


(c) Chandra T Proianna. 38 C. 
10 C. W. N 864 

(d) 5arar y Colap, 21 I C. 121. 

(e) W. 333 12 Ed 

(f) W 333-4 12 Ed 


(gl midrlU Y IVnghl, 2 Phi! 243 
(A) W. 334 12 Ed. Htitchlrtion r 

Lambert. 3 Add 27 , Re Afe Auhffe, 
1695 P 290 

(0 45 C 862. 51 I C 76 

(i) T Afen\\, 9 Pat. 673, 

128 1 C 128 
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the estate of the deceased (n) In the last instance the adimnistration that Is 
granted Is called administration de bouts non and will be a grant In respect of so 
much of the estate as is unadministcred (8 258). The above cas"3 are not meant 
to be exhaustive, e administration with the will annexed may be granted on 
account of physical incapacity of the executor fd) or where a testator bas directed 
that the executor IS not to act until after a certain Interval of time (c), or where 
a will contains a valid execution of a power but not made according to the laws 
of the testator s domicil [d) or where an executor cannot be found (e) In re 
Davis (/) a sole executrix and universal legatee being incapable, on account 
of ill bealtb, of taking probate, a joint grant of administration with tbe will annexed 
was made to her nominees The sectloo has no application where there are 
executors willing and competent to act (g) Tbe executor may be appointed 
expressly or by necessary implication (A) A person not constituted an executor 
by necessary implication should apply for a grant of letters of admimatraticn 
with the will annexed (t) The will may be construed by the Probate Court m 
order to determine whether a person is entitled to a grant under this section (j) 


2 Leifal/y Incapable Legal incapacity arises from minority or onsoanH 
ness of mind (k) 


3 Residuary or universal legatee The residuary legatee is preferred 
to the next of km and is entitled to a grant because he is said to be tbe testators 
choice (1) , and he IS not entitled to anything till tbe claims of all other legatees 
and creditors are satisfied If there be several residuary legatees, any one of 
them may be appointed (m) A residuary legatee who is also a next ofkmis 
preferred to other residuary legatees («) A residuary legatee is entitled to 
letters of administration though there IS DO chance of any residue being left after 
administration of the estate (o) and though the residuary legatee be uot bene- 
ficially interested but only entitled to a trust estate (p) 


An universal legatee la a person to whom tbe testator has given the whole 
of hi3 properly, he is entitled to a grant because the Court In fixing upon an 
administrator generally appoints one who has tbe greatest interest in tbe estate 
of the deceased (j), the principle being that tbe right of administration follows 
the right of property (r) 


(a) ^Zankl v Afantakhan, 56 I C 
841 

(i) He Poruonhp 1895 P 207 , we 
Gordhandai v RameooOei, 26 B 
267 

(c) Gfoyihtooli V Fox, I Plowd 275, 
279 . »ee Re Vanninl. 1901 P 
330 

(d) Re Tuforxd. 1899 P 247 

(e) Re SaieUU 2 Sw & Tt 448 

(/) 1936 P 330 

(gl Ketlman r Afatlll 13 I C 171 

lb) KcH r yinnada. 15 C. W. N I , 
S 222 

\/) Kvppoyammel v yimmanl, 22 M 


345 

If) Jltunmo^l V Atohendta 20 C 888 
(4) See S 236 Bohnx Bhagieoji v 
Baharl. 5 Pel L J 347, 57 1 

(,) iy„l y Il'Mn. 3 Phil 3^4 3?'' 

(m) Re Slainlon 2 P & D 212 , 
Re Lupion, 1905 P 321 

(n) Savhldse V HlU, 2 P & 

(o) Thomas V Bailer 1 VeoU 219 
(P) W 333 12 Ed 

W W 377 II Ed ^ ^ ^ . p . 
U) Bahai Bhagreall v Bahama, 5 Vel 
L J 347. 57 1 C 563 
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A residuary or UDiveraal legatee fa entitled to letters of administration and 
not to probate (o) ; a grant of probate to him does not make him an executor 
but the grant is ioTalid from the begtonlog (6). Probate as defined in this section 
includes letters of administration (e). 

4. Will. This word does not mean a testamentary instrument but the 
disposition made by it, otherwise when a will is not forthcoming the universal or 
residuary legatee cannot apply. Of course the execution of the will in the manner 
required by law must be proved (d) 


233. (S. 197. P. 20). When a residuary legatee who has 
a beneficial interest survives the testator, 
stratiS ofreprS’ hut dies before the estate has been fully 
tative of deceased administered, his representative has the same 
resi uary egatee. to administration with the will annexed 

as snob residuary legatee. 

The section. The law is stated m similar language in Williams (e). The 
section is confined in its operation to a residuary legatee who bas a beneficial 
interest under the will If such a legatee survive tbo testator but die before 
he bas fully adoiniitered the estate then bis executors or administrators bare 
the same right to admioistration as the residuary legatee (/) If an executor 
be also residuary legatee, and die before probate or die intestate, before be has 
fully administered the estate, adomistratton eum lestamento onnexo shall be 
granted to bis personal ropresentatlve and not to the next of kin of the first 
testator (p) 

Beneficially interosteef. a residuary legatee who U a mere trustee Is 
entitled to admioistratioc under the preceding section m preference to tbo next 
of kin. This section requires the residuary legatee to have a beneficial interest 
under the will. Under this leotion administration Is to be granted to those persons 
who have the beneficial interest In the residuary estate (it). 

PrOCcduro. In Han Bhutan v, JfanmafAa (0 it is stated that the heir of 
a person ontltlod to a grant of administration cannot apply to be substituted in 
place of the latter on his death during the pendency of the application for grant 
of letters of administration with the will snaezed, but must make a separate 
application for a grant to him But this view bas not been accepted In all 
esses (j). 


(e) Rc Shoihte, 19 C 532, 

(f) PunJil Ptajrig v. Qoukatan, 6 C. 
W. N 787. 

(c) ChanJra » Pmanta, 33 C, 327, 
10 C W. N tbi 
(</) Sotal r. Cotap. 21 1 C I2I. 

U) \\\ 333 12 Ed 
{J) \V 333-^ 12 Ed 


ll'ctJrlll T tyrighf. 2 Phil 243 
W. 334 12 t/akhlmon r. 

Lemitit, 3 Add. 27 ; Re A/e Aahffe, 
1695 P. 290 
45 C 662, 51 I C 76. 

F^tnil r. 9 Pat. 673, 

125 I C 123. 
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234. (S. 198, P. 21 ) When there ia no oxcontor and 

Grant of adm.ms- DO residuary legatee or ropresentative of a 
traiion whore no oxe lesiduary legatee, 01 he declines Or is incap- 
i?ESeo°°noJ'*repre- ®ot, or cannot bo found, the person 

snntature of such or persons who would be entitled to the 
administration of the estate of the deceased 
if he had died intestate, or any other legatee having a bene- 
ficial inteiest, or a creditor, may be admitted to prove the 
will, and letteis of administration may be granted to him or 
them accordingly. 


1 The section The executor, the umrersaJ or residuary legatee and 
the representative of a residuary Iceatce under certain circumstances (S 233), 
have successive rights to grants of administration If those persons decline or 
be incapable of acting, or cannot be found, then the next of km, * e the person 
who j8 entitled to succeed on intestacy (S, 218, 219), or a legatee, provided he 
has a bone&cial mteiest (a), is entitled to a grant of letters of administration 
Thero u no mdioatioQ in the section that administration Is to be granted to 
these p=irties m the order sot out in the section The representative of a 
universal legatee is not entitled to a grant (h) The section deals with cases 
where no executor has been appointed, or, if an executor has been appointed, 
he declines to act (c) The fact that a person claims under the will and his 
claim Can not he sustained will not deprive bim of bis right to administer the 
estate, if he be otherwise entitled to the grant under S 234 {d) 

In English law the uexb of kin has a preferential right and he is to be 
excluded when he has no Interest M or when he has mterost but has renounced (/) 
In this country also citations ato to be issued upon the next of km of an intestate 
before grant of administration to a creditor (g), showing the priority of right of 
the next of km to the giant so also m the case of a grant to a legatee 
(see S 235) The general rule with regard to a grant is that when ‘ a person 
having a prior right to take a grant, delays or declines to do so the Court 
at the instance of another having on inferior right will call upon the 
party having such prior right to take the grant, and on bis failing to 
do so, may make an order in favour of the citor’ (ft) The right 

to the grant is a purely personal right and does not survive to the heir or legal re 
presentativo of a claimant (j) 


2 Discretion Of Court Though the general rule is to grant administra- 
tion to the largest mterost yet the Court has undoubtedly a discretion in the 


(o) In Kamla Prasad v SiturU 94 
1 C 750 the grant Wat made to 
one whole clattn under the will 
appeared to the Court to be Uaiuitsm- 
able 

(fc) Kamla Prasad v Aftirh 94 1 C 

750 

(e) yinmilll v jJiumllll 54 M 266 
5 hamlo Prasad y Afutll 94 J C 


(e) Futhnget v Cot, cried in v 

H'illh, 3 Phil 374 , 

(/) W'eif V lyniby 3 Ph'l 
Cosh 25 T L R 7e5 
ig) Re (Bteha) 10 C W N IvMi . 

Re Aiakhan 15 C W N 330 

(ft) Tr & C 350 I „ , ^ fi ,2 

to AlaPe V Ma Lot. 57 I C 01^ 
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matter (a), but the discretion must be exorcised in accordance with rules for- 
mulated and acted upon for mao^ years The tnaia object of the grant being the 
protection and benefit of tho estate, the Court baa a discretion to refuse the 
grant to a person bas the groatcat Interest If it considers that in his bands 
the estate vrUl Buffer irropstaWo loss and damage (6) 

3. Right of creditor A creditor of a deceased intestate is entitled to 
a grant of letters of administration (c), although bis claim is barred (d) The 
appointment of a mortgagee as administrator does not extinguish bis right of 
action unless be had assets aufiicient to satisfy his debt and It docs not in any 
event extinguish that of the co-mortgagees (e) A creditor bas locus standi to 
come in the probate proceedings only in the event of a will being put forward 
to defraud creditors (/) 

4 Grant to a stranger. Where there arc no known relatives and no 
residuary legatees, or those entitled to administration all renounce, having 
regard to tho special circumstances, limited grants of administration with the 
will annexed may be made to strangers (p) 

5 Tho Administrator General Under the Admioistrator-Oenerars 
Act, (Act III of 1913 Ss 7 8 9) the Administrator Genera) is entitled to adminis- 
tration where no next of kin applies for It (A) and before a creditor or legatee 
(other than an universal legatee) or a fneod, and in case of a person not being 
a Hindi}, e(e , if no person entitled to it applies within a month of the death of 
the deceased for probate of letters of administration The letters can be granted 
to the Administrator General only on the application of that official or of one of 
the parties ooacerned (i) 

6 Attorney of executor Administration with tbc will annexed cannot 
be granted to an attorney of an executrix who was granted authority to obtain confir- 
mation of the trust, dispositions etc with a view to realise the assets of the 
testator (j) 

235. (S. 199. P. 22.) Letttr& of administration with 
Citation before tlio Will annexed shall not bo granted to any 
tion°to°iegateo°oVher other than an unitcisal or n residuary' 

than ° universal or legatee, until n citation Iias been issued and 
residuary. published jn the manner hereinafter men- 

tioned, calling on the next-of-kin to accept or refuse letters 
of administration. 


(e) TJe Duncan, I B L. R O C 3 
(&) fiaiul DAufran v DuAurf, 5 Pat. 

L J 347, 57 I C 533 
(<) Re Mekhan. 15 C W N 350 
Id) Coomf* t Coom^i I P & D 2®8 
(e) Houalnata r Rehlnanntua 35 C 
342. 

(/) jdtiAojr t /Vewnna, 33 1 C. 535 
Re Jeckian. 1692 P 257 . Re 


Moffall. 1930 P 152, Re BoUon, 
1699 P 166 

(A) De Mella r (Qnathton, 1| B L 
R. Ap 6 

(0 Afo no * Yu Lwet 34 I C. 
99 

(/» 71* Renrie 43 C 74. 19 I C 
937 
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Thesectfon In laying down the rule that the next of km must bo 
cited before granting administration to a legatee this section apparently follows 
the rule that those who have a prior right must bo cited before a grant is mads 
to any other person («) Sea rule 9 of the Calcutta High Court rules {testaruen 
tary and intestate junsd otion) Where a will becomes looperativct ey by the 
subsequent marriage of the testator and intestacy results no citation is necessary 
on the executor for the purpose of granting letters of administration (6) 
Citations should always be issued to parties who are known to the Court to be 
interested or to claim any interest in the estate of the deceased (c) 

Next of kin The word next of kin* is used to denote the various persons 
entitled under S s 218 and 219 The term however has not been used in those 
sections It is defined m tho Administrator General s Act (III of 1913) and 
not in this Act 


Towhomadm.n,. 236. (S. 189 P 13) Letters o£ ad- 

tration may not be ministiatioii caiinot bo gianted to any ptison 
who IS a minoi oi js of unsound mind nor to 
any association of individuals unless ib i& a company wliioli 
satisfies the conditions pi escribed by rules to be made by the 
Governor General in Cmncil in this behalf 


Change Tho words nor unless the deceased was a Hindu Muhammadan 
Buddhist, Sikh or Jama or an exempted person to a married woman without 
the previous consent of her husband occurring m the Succession Act of 1925 have 
been removed from the section by Act XVfll of 1927 S 2 The section as it now 
stands 18 a reproduction of the corresponding section m the Probate and Adminis 
tration Act In the Succession Act of ISSo occurred the words nor to a married 
woman without the previous consent of bar husband The words ‘nor behalf 
have been added by Act XVII of 1931 


The section Administrators like executors (S 223) are disqualified from 
acting as such if they are minors (rf) A grant to a minor is a null ty (e) Minor 
for the purposes for this section means a person bciow the age of 18 irrespective 
ofhls domicil or nationality (/) 


Right of guardian Letters a admin stration cannot be erantod to a 
minor even under the guardianship of the mmiot a father (ff) They may 
however be granted to b s legal guardian or to tho person to whom the c^ra 
of hi 3 estate has been committed provided tho minor is the sole res duary or 
universal legatee [h) An administrator Is not a guardian of tho minor heir* 
of the deceased intestate (i) 


(a) See S 234 uele Woolhif v Cieen 
3 Phil 314 Re lyalls I Sw fle 
Tr 538 but lee Re ffloWn-ln 

1903 P 61 W 337 12 Ed 
(i) Re Shapoorjee 5 C W N cxlfii 
(r) Rarmoi/ v Belly 31 C- W N 
160 100 I C 177 
(d) Re Od<am I Sw & Tr 253 
Re Mealyard 1903 P 125 
Afa Nj/I Y jiung 9 L D R 


166 50 1 C 324 
TabunI 66 1 C 92 Re yeiboand 
hat 31 Bom L R 999 
(/) Re Sewnarain 21 C 911 ... 

(Si JalLaly Hart 1908 A WN 257 
(A) Babul Bhagvall v Bahu 'a y i 
C 563 Re NirojInI 34 C 706 
It C W N 697 See Si 244 . q 
(0 Afa V yiung Mpfl 9 L. U 

R 126 50 I C 324 
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Married woman. Before the Married Women’e Property Act, 1882, a 
married woman could not take aduiiniatratloQ without the previous consent of 
her husband That Act removed the disqualification of married women In 
England but the law as laid down in the Succession Act of 1865 was not changed. 
The restriction however was not extended to Hindus, etc , to whom the Probate 
and Administration Act applied Accordingly section 13 of that Aot ended with 
the words ‘of unsound mind* The Select Committee in their Report stated 
that the imposition of such a condition would be inconsistent with the 
proprietary status accorded to mariied women among a large proportion 
of the persons for whom the Probate and Administration Act was 
intended and would confer a power on the husband which was in many cases 
likely to be abused By the amendment made by Act XVIII of 1927 the dis- 
qualification of married women has been removed and the law brought Into 
conformity with the English law 


CHAPTER II. 

OF LIMITED GRANTS 

This Chapter provides for the grant of admioistratlon limited in duration of 
time, (Ss 2d7— '24?) or to certain purposes only (Ss 248 — 254), or to a specified 
subject matter (Ss 255''-260) The Probate rules of England provide that a limited 
grant of administration is not to be made unless every person entitled to a 
general grant has cODsented or renounced or has been cited and falls to appesr, 
except under the direction of the Judge, and further that no person entitled to 
a general grant of administration of the personal effects of the deceased will be 
permitted to take a limited grant (R. 30) But a limited administration may be 
granted with the consent of the Judge (o) when good grounds are made out (6). 

Orants limited tn efttrafton. 

237. (S. 208. P. 24.) When a will has been lost or 
Probate of copy mislaid Since the testator’s death, or has 
or draft of lost will destroyed by wroni; or acci(3ent and 

not by any act of the testator, and a copy or the draft of tbo 
will has been preserved, probate may be granted of such 
copy or draft, limited until the original or a properly autlion- 
ticated copy of it is produced. 


tf« SenJa v T/iftma. 3 P«t L. J 

415, 45 L C 117. 


(«) Rt Ten Brrntary). (1911) P. 172. 
tl) Re Setntnti, I P t* D 350 , 
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1 The section This section and the following one deal with cases 
where wills have been lost destroyed, of tnislald but m a manner that does not 
batrajr any intention on the i art of the particular testator concerned to revoke 
fais will This Is made clear by the words since the testators the testator 
Now when a will has been shown to be la the custody of the test^toT and is 
not found at his death the well known presumption of law arises that the will 
has been destroyed by the testator for the purpose of revoking It (a) 
The presumption m respect of a will not forthcoming after the testators death 
does not arise unless there la evidence to satisfy the Court that it was not in 
efistence at the tune of his death (i) Therefore it is desirable that a search 
should bo made for the missing instrument fay a responsible person Ic) 'Ih® 
presumption as to revocation of a will not forthcoming is not strong m ths 
country (d) Even in England this presumption may be rebutted by the facts (e) 
No presumption of revocation arises where it is shewn that the will was notin 
the possession of the testator {/) 


2 Consequence of loss Letters of administration with the will 
annexed limited until a properly authenticated copy of the will bo produced will 
be granted in such cases (g) The procedure to be followed m case of loss or 
destruction of a will is laid down in Ishur y Doyamoi/ee (h) and the general 
law discussed in Sarat v Oolap (t) The grant will not be made until the 
presumption of revocation arising out of the loss of the will has been 
rebutted u) Of course no such presumption arises where the loss ooours after 
the teste,tot a death or the wiil has been destroyed by a third party and not 
the testator himself In order to annex a copy of the will, it la not necessary 
that the ongioal will should be in existence Letters of administration 
should not be granted in such a case and if granted, the grant should be 
amended by the probate Court by annexing to the letters s copy of the 
will (A) 


The rule applies not only to wills but also to codicils (f) Where a codicil « lost 
since the testators death and Its contents cannot be proved the Court Will grant 
probate of the will limited until the original or authentic copy thereof shall be brought 
In (m) If on the other hand a will bo lost and Its contents cannot be proved 


Co) 

(i) 

Cc) 

Cd) 

fr) 


IVeUh V Phillips I Moo P C 
299 5ug<l«n v Lord S{ Leonardi 
1 P D 154 


V S o/ S. Jot India 3J 
C 865 8 C W N 821 ctmg 

rinch V Finch I P 4c D 371 
Shih V Collechr Sc. 29 A 62 
ChUambaram v SBornffiofAe/n 13 
M L J 135 6fart V Podei 55 
C AS! 

SogJen V Lord ,5/ Lcono dr IP 
D 154 Prottn V Bo-an 27 L 
JOB 173 Allan V Aionlson 
|900A C 604 (jcAeriley v Plait 
i P 6c D 201 /oA/iJorj V Lv/ofd 
I P f< D 546 V hnlgft 


(/) 


1(0 


15 P D 170 Saral v Cehp 
18 C W N 527 
d/cm V Podt! 55 C 482 
* C 283 ^ ^ 

hhtit V ^Doyamoye 8 C 
Anxear y S a} S Jot Ind a 3 1 ^ 
895 Be Cambell 2 H»g8 555 
8 C 664 11 C L R 135 
21 1 C 121 

/Cedar v SoroJInI 3 C W N 617 
26 C 634 . r 

5u^tfmcirlv Sihoral 20 C L J 
26J C 980 ,,, e n 

Re Dadds Dee 290 *64 E R 

579 

Ti & C 183 
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j-rotateefft eedicll !o that rciU nay te uraoted. If th« dlirotUloat eonlalflcd 
in Ihe codicil be Indercndenl of Ihc will, llmllcd ualll the loil will be found fo) 

3 Probate of copy or draft limited The Court ordinarily requires a 
drafter copy of a loll or dcitroycd will to be nopoanded before ndmllllBg It to 
probate (1), but where a will ti tnlMiPB the Court ‘hai granted probate of an 
afTidarlt of tcrlpli (filed In an action), and at other times of q dcpoaltloa (e). or 
an extract from a depoiltlon of a wliartfi If the documents contain the contents 
or lubitance or effect of a lost wiU or codicil (<fl In Lord St, Leonard*! case, (o) 
theCourt granted probate of the declaration which pleaded the contents (/) 
A draft of a will (p), a press copy of the copy of a will {^), baa been admitted to 
probate Where a will and a codicil hare been lorn by the leslator'a aon, probate 
was granted of them at prored by oral cfidence and by some of the pieces that 
were saved (i) Sut in case of a torn will missing words will not be read Into 
the will and admitted to probate but when proved may bo contained In a paper 
attached to the will (j ) 

4 Evidonco When a wlU has been lost, destroyed or mislaid, not only 
must the contents of the will be proved but Its due execution must also be estab* 
Ilshcd by clear evidence so as to remove all possible doubts from the mind of (be 
Court (A) A missing will should be proved In solemn form (f), but not where 
the case U free from doubt (m) or the estate is small (n) Probate has been granted 
of a part of the will established by evidence (o) 

5 Since tho testators doath The words 'Since the teitator's death* 
In this section have been held to qualify only the word mislaid* (p) In Ccgland 
however the rule laid down In the section applies only to a ease where tho will 
has been in existence at tho testator s death but is subsoquontly lost 

238. (S 209 P 25 ) 'Wlion a irill Ims boen lost Or 

Probate of con- destroyed and no copy bas been made nor 
tents of lost or des- tlio draft preserved, probate raay be granted 
troyedwiii of its Contents if they can be established by 

evidence. 


(a) Re Ctelg, 1 P Ac D 72 , /te 

CUmenft. 1692 P 254 

(t) Re Bather. I P Ac D 267 

(c) Trevelyan v Trevelyan 1 Phil 

(49 

(d) SugJen V Lord Si Leonardr, I 
P D 154 

(ri 1 P D 154 

(/) Tr Ac C 183 

(g) B>ael/ r Sell/e 8 C W N 

clxxi 

(« La/one r Gtlffn 25 T L. R 308 

(0 Lafone r Qrljffen 25 T L. R 

308 , Foiter r Poifer I Add 
462 . Re Leigh 1892 P 82 W. 
98 260, 12 Ed 

(;) Gill V cm 1909 P 157 Re 

IFHghf 44 b L T 137 W 
260 12 Ed 
69 


(« 


(n) 

(o) 


(P) 


Ktdar T SonJM, 3 C W. N 
617 , Re Gardner, I Sw Ac Tr 
109, Hatda y Knlghl, 15 P D 
170, (S/flrf y Podei 55 C 482 

(the appliunl for probate ol the 
draft ol • will mast proye that 
the Will has been lost or mislaid 
since the leitator*! death ) 

Re Berber, I P. Ac D 267 
Re Corfer 52 Sol Jol 6C0 
Re ApUd. 1899 P 272, see Re 
Btaaiingfon 1902 P I. 

Sagden v Lord SL Leonardt \ P 
D 154 , Kedat y SotojInI, 3 C 
W N 61 7 G'rieh y RaeharaJ, 
I C L. J 109 See next S 


Sarat v Qolap 21 1 C I2l , 
but Kc Efari y Podtl, 55 C 482 



546 THE INDIAN SOOOrSSION ACT. [S. 239 

The section. This section, lltcQ the proceeding one, applies only where the 
will has been destroyed and the destruction was not caused by tbo testator or his 
orders with the Intention of revoking the will (o). 

Evidence. In case of a will that la lost or destroyed the Coart, as a general 
rule, requires the production of a draft oopy of the will (6) because of the great 
danger of establishing a will merely by parol evidence of Us contents. The evi* 
denoe ought to be of extreme cogency and such as to satisfy one beyond ell 
reasonable doubt that there is really before the Court substantially the testamen- 
tary intentions of the testator (c). The declarations of the testator himself aftsr 
the making of the will have been hold admissible in evidence (d) The contents 
of a lost will may be proved by the evidence of a single witness, though interested, 
whoso veracity and competency are unlmpcached When the contents of a will 
are not completely proved probate will be granted to the extent to which they 
are proved («) 

In re Phibbs (/) the contents of a will were proved by oral evidence supported 
by a letter containing the contents of the will and the will was held to have been 
duly executed though no attesting witness was available and probate was ordered 
to be issued. Where written evidence is forthcoming* as m the above case, the 
parol ovidenco Is to be compared with the written and the Court will extract fro® 
both the contents of the will (g) Where a will is proved simply by parol evldeaoe. 
the person setting up such a will must prove due execution and attcstatioa of the 
will by clear and satisfactory evidence (h) 

239. (S. 210 P, 26.) When the will is in the possession 
Probate of copy of a person residing out of the province m 
where original exists which application foi* probate IS made, T^ho 

has refused or neglected to deliver it up, but a copy has been 
transmitted to the executor, and it is necessary for the inter- 
ests of the estate that probate should be granted without 
waiting for the arrival of the original, probate may be granted- 
of the copy so transmitted, limited until the will or an 
authenticated copy of it is produced. 

The section. The language of the section Is borrowed from Coote’s Probate 
Practice (i) The authorities cited in support are cases of wills made m foreign 
countries which have been proved there but require also to be proved in England, 

(fl) Ithat V Doyamoyee, 8 C 864 
(6) Re Ba^er, I P 6c D 267 , Re 
Pearson, 1896 P. 269. 

(c) IVcoJaaiJ v Goulslone, ll A. C 
469 Qjcity, whether probate may 
be granted ol • residuary bequeti 
under a loil will > 

(J) Sagden V Lord Si Leonards, I 
P. D. 154, but set ohieryatiODf 
on ibti point in lyoodaard v. 

CouUfone, ll A C. 469, 473 sq. 


485-6 . , I 

<e) Sugdett v Lord St 

P D 154 ; fee //o'rls y 
15 P D 170, Broon r Brovt\ 
e E 6< B. 676 

(/) 1917 P 93 . „ . n 472 

(ri 3).,!. V aj«*. ' t 170 
(A) Harris v Knigbf, 15 P t/ . 
J79 

(I) P. 184 
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b«-»u»" thfrc li pffnonal rfoppr^r In England In inch eaiei If the wills be not 
aralleble In Eogland. nod iCTeral countrlf* forbid Ibe remOTfll of w|/ff, It ha* been 
held Ihst probate ta#y he eranled of copies of aneb wlllt, when proTcd abroad, 
limited to attch lime at might elapse before the original ahould be brooghl In (a) 
Where a foreign Court had poiietiion of a will for custody and not for probate, 
a grant ad codiffen^a till the original or an cxcmplIDcation could be brought In 
was made, though the copy of the will wat not auibenllcatcd by the foreign Court 
but was a notarial copy (6) There mail be an affidavit lettlng out the tnanner 
In which the will wai transmllled. If transmitted to a perron other than the 
executor ho must Join with the executor In the aQldavit (c) 

240 (S 211. P.27). Wljoro ijo will of tho deceased is 
Adminiitraiion forthcoming, blit thcro is reason to believe 
until win produced that tlicro is a will in cxistonco, letters 
uf administration may be granted, limited until thou ill or 
an authenticated copy of it ii produced. 

English law. Grants sueh as those contemplated by this section are, in 
English law, generally made ad coUtgenda to protect the estate or limited to 
dealing with and eompletlng the sale of a speclSsd property (d). Ho such 
restrictions are, bowerer. expressly laid down In this section. Thus In re 
ifetealfe (e) the will of the testator at the time of bis death was In India, and 
the Court couslderlog tho mconreoleoce arising from tbs delay In tho pro- 
teetion and maosgeocot of the estate, if the Court was to wait till the arrival 
of the will In Eogtand, granted administration limited to certain purposes until 
the will nr an authenticated copy of It should be transmitted to England, 
himllarly, in re (/), a grant of administration limited to certain spoclfied 

property until such time as (bo will might be forthcoming was granted. Here 
the Court was not satisfied that the will bad been destroyed or lost In re 
lioharla {g}, a will and two codicils were in England and a third in India, the 
Court hesitated at Gist to grant probate of tho former because there was no 
assurance that the third codloll would oome before It for proof but ultimately 
granted it on the executor giving an undertaking to, proro tho third codicil when 
ft or an authenticated copy of it would be sent over to England. 

Grants for the use and benefit of others having right. 

241. (S. 212. P, 28) When any ozecutor is absent 
Adm,m.iraiior,. Pro^DCO in whioli application is 

with will annexed, made, and there Js no executor within the 
province willing to act, letters of administra- 
tion, with the will annexed, may be granted 


(a) Re Lemme, f692 P 69 . Tan 
Z,fnd«n, IB% P. 148; Re yon 
Faher, 20 T. L R WO See S 
226 note 

Ih) Re Broan. 60 L T 360 
Ic) Ti & C. 184 Sec Foim No 
138. Tr. he C. 944 


(d) Ingpen 145 

^e) I Add 343 ; coramenled ib Fiernon 
V. Sheller/, (1914) 2 Ch. 13, 44 
(/) 1693 P. 21 See Re Camphell, 
2 Haas 555 

ig) 3 P. & D 110 PotD of ordei kI 
out in the Report. 
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to the attorney or agent of the absent executor, for the use and 
benefit of his principal, limited until ho shall obtain probate 
or letters of administration granted to himself. 

1. Th© soctfon S 212 of thd Act of 1855 uses the wo/d ‘attorner’ ^ 
28 of the Act of 1881 uses the word ogeot. Both these words are used in this 
Act— Notes OD CJauses, The word attornejr iiaplled that the apphcaoi must hold 
a power of attorney (general or apeciat). duly executed by the executor, and the 
power must be stamped (a) and registered (b) The agent need not produce a 
duly executed power and his appointment may even be by word of mouth (c) 
In English law a formally executed power of attorney is not necessary, eg,^ 
letter is enough (d). 

2 The rule. The rule is baaed on the principle that “there should be 
somebody representing the estate and capable of managing It m the absence of 
the person appointed by the testator.' The absence must be absence out of the 
realm (c) (here, oatsido the province). In the previous sections the grants were 
made to persons who were entitled to administration la this sectloo and In 
the following one. acting on tho same prioclplo, tir providing for the management 
and protection of the estates, the Courts are empowered to grant the admioutra- 
tion to the agent or the guardian of the persons entitled 

"When a person U authorised by a power of attorney to take out admiw 
stration the Court ought to decree him such adminisfratioa as it would have 
granted to the person who conferred the power, if he had applied for it himself 
The Conditions of the adraiaislratiop bond are also the samef/) Direct appoint 
ment of an individual (or individuals) as attorney is necessary except m the case 
of a trust corporation But an attorney appointed by an attorney is accepted 
where substitution la allowed by the power or the law of the deceased s 
domicil (p) 


A grant under this section can not be made to an attorney when there is 
sharer m the estate who is m the Province and is willing to act (A) 


3. Power of attorney The power must be so worded as to make the 
agent the lawfully constituted legal personal representative of the deceased and 
not merely to enable him to act on behalf of the absent executor io certain 
matters (i). A general power of attorney executed before the death of the 
testator has been held sufficient to justify the Court la making the grant (j) la 
case of a power executed before aad authenticated by a Notary Public no affi- 


Sump Acl Sched 1 Ait 48 
Regiitrstion Act S 17 
Cootraei Acl Si 186, 157 
Tie tSWedon, 4 Hijg 210 
51af<i V Afay. 1 belt - 
//eS’ion V Shellen, (I9M' 


13. 45. 44 

/?< CoUthoioagf'i 1 Sw 


295 

(g) Ne /lidc.! 

Tr & C 
(A) £ioof T < 
(0 lie Hcnnii. 

957 
(/) lie 
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davit of identity is accessary (a) The Court shall presume such a power to be 
validly executed (b) 

4 Absent from the province This section does not deal with the 
case of an executor who is absent from the province after obtaining a grant of 
probate in which case administration may bo granted to a residuary legatee (c), 
although the executor may have appointed an attorney to act on bis behalf (d) 
The attorney of the executors of a testator's property In England was granted 
administration with the wiii annexed in India on renune ation of the executor 
in India it appearing to the Court that the executors in England were Intended 
by the testator to have the power of administer ng his assets everywhere (e) 
But where the person entitled is not absent but is actually residing in the country 
the court will decline to decree it to bia attorney for bis use and benefit (/} 
A grant has been made to a residuary legatee for the use and benefit of the cxc 
cutor who was incapacitated through illness limited till his recovery (p) 

In England it has been held that the Court may grant administration to the 
agent of the next of kio, though the agent was residing abroad provided tho sureties 
to tho bond were resident within itirlsdlcUon {h) But this case has been held 
not applicable in India because this section as well as 8 2f0 require tbs agent 
to be within the jurlidiction of the court (0 Sureties resident abroad have been 
accepted In some cases (;) 

5 Whore there are several executors Where there are several 
executors but the agent Is appointed by one of them only grant of admlolitration 
with the will annexed may be made to him for the benefit of the executor oppoio 
ting him until such time as the executor appointing bim or any of the other 
executors shall apply (fc) A lolnt grant may be allowed to two attorneys of two 
executors (each executor appolntiog bis own attorney) for the use and benefit of 
the executors during their joint lives eo as to ceaso on Ibo death of either of the 
constituents or the attorneys or upon either executor applying for probate (f) 

6 Rights and liabilities of the agent The estate vests in tbc agent 
on the grant ol administration Ee la therefore Il-hle to he sued In respect of 
the estate by the parties beneficially Interested In it in the same way as if he bad 
obtained letters of administration in bis own right for ha fully represents tbo 
estate BO far as third parties arc concerned (m) Payment to his principal Is a good 
discharge against his liability to third persons (n) provided tho principal has 


Rt Mylnt 33 C 625 , Re 
HenJftfon 22 C. 491 but tee 
Re Piimnit 16 C 776 S« Cal 
H C. Rulrt. 

S £5 Endrace Aq 
Re Coefei I Sw & Tr 66. 

Re Coli»l>eroorh I Sw & Ti 
295 R* fhU 3 P & D 207 
Re Lttkit 1$ 0 L. R. A'ofi 8 
Re Batkef 1691 P 251 
(/) Re BuKh 2 Sw A T» 139 
(rl Re Powri-g 1695 P 257 
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(el 

(<fl 

(«) 


(W Re Leeaon, I Sw & Tf 463 
(0 Re fittiitt 4 B. L. R. Appdx 

49 

(/) Re Reed 3 Sw & Tf -<41 . Re 
Ball ngaU 3 Sw &. Tt 441 a. 
W 297 12 Ed 
(H Re Black 13 P D 5 
it M 654, Ti. & C 132eited 
(*) CAamJen » B-eknell 2 Hare 536 
Re De9eU 4 Dtew 269 272 Re 
ReiLitU (1931) I Cb. 230 
(fi) Eama T //acan 18 Cb D 347 
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tion must be made on bebalf of the guardian and not the minor (a) An application 
for grant of letters of administration to the husband for the use and benefit of 
bis wife, a minor, as heiress to her deceased mother was held not maintainable 
until the applicant was appointed guardian of bis minor wife Therefore where 
no guardian has been appointed two applications are necessary, first, to hare a 
guardian appointed for the purpose of applying for letters of administration for 
the use and benefit of the minor and upon that being completed the application 
for a grant should be mado (6) A petition for probate may be converted into 
one for letters of a administration (eyen in the Appeal Court) by adding a prayer 
for the grant of the letters (c) 


3. Court of Wetrds, The Court of Wards is not a person to whom a grant 
can be made (d) Thera is however nothing to prevent the Court, If the testator 
wishes the minor's estate to be entrusted to the Court of Wards, from appointing 

the nominee of the Court of Wards (m most instances the Manager) administrator 
of the testator's estate under this section (e). 

A Discretion The Court has a discretion to grant administration t® 
person as it shall think fit (/) Thus it baa been refused on the ground of ase (?), 
or on that of poverty (ft) or insolvency (») As the appointment of a guardian 
prolongs the minority from 18 to 21. It will not bo made when the alleged amor 
IS on the point of attaining the age of lZ{j) 


5 Duration of office and powers The powers of an admiaislrstor 
durante mtnore aetate are limited to the minority of the sole executor or sole 
residuary legatee as the case may be There is no other limit He is an ordinary 
administrator, appointed for the purpose of getting in the estate, paying the debts 
and selling the estate in the usual way (&) The powers of an administrator 
of a minor are wider than those of a guardian of the minor or manager of a 
minor's estate, because the latter cannot bind the minor of his estate by 
contract for the purchase of immovable property (f) On the death of the minor 
before attaining majority a fresh administration {de boms non) has to be taken to the 
estate of the deceased (m) < 


An administrator duranfe minore oefcfe Is accountable to the minor after the 
latter has obtained a grant (n) He is not liable to creditors If he has duly 
administered the estate and paid over the surplus to the executor of full age 


faJ Balul Bhagvoll v Bahutia 5 Pal 
L ] 347 , 57 I C 583 
(6) Rt NmJM, 34 C 706 II CW 
N 697 . »ee Kt/in r Ma 

Shve. 36 I C 266 

(e) Bhagmaly Afalik Singh, 1311 C 339 

<<fl Capitisai V CoUeelot <3c, 25 C 

793 2 C \V N 349 

(f) Re Trot/Iueko, 10 C W N 241 , 
Balul Bhogisall v (Baharla 5 Pat 
L J 347. 57 I C 583 

(/) V n'lUby 3 Phil 379 

(jp) Re Cving. I Hays 381 
) llaitit V Haiert Danierd C C 


222 „ . n 

(0 John V (Qtadhuty, I P l< ^ 
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(i) Re Nazirun 6 C 19 ,, 

ik) Re Cope 16 Cb D 49. AWj 
V j4rma(rong, 14 Eq 
Tbompion & Arfyullami Contract. 

(1696) 1 1 R jji qo c. 

th Aflr5a/D’aofln T Fakhuioadlrr 
232. 21 M L J 1156 

(m) Re C’dsh 6 C W. N fSI 

(n) Folherhy Pate, ^ 603 , 

BUY elb« perwn who h** obi 
B giant W. 350 
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but |9 liable for (fjrojfantcTcn thouRh n relesso may have been obtained from 
the minor executor (a) It Is the dnly of tb« successor In admiolitratlon to 
recover the Vihole estate and to demaod accounts from the administrator durantt 
minore aetate (b) W hen an infant eiecolor comes of age the powers of an 
administrator appointed under this section cease (c) 


245. (S. 216 P 32) Wlion tboro itro ttvo or morominor 
executors and no executor who 1ms attained 


Administration 


seTcral exeoutors or 
residuary legatees 


and no rosiduaiy legatee vrlio has attained 
ina]onty, tbo grant shall ho limited until ono 
of thorn shall have attained Iiis majority. 


The section The section pror dcs that where tbero aro sercral exeenlors or 
residuary legatees and they are all minors a limited grant as provided In the last 
section may be made limited till the attainment of ago by ono of tbo exeentors 
or residuary legatees Where administration was granted during the minority 
of two infants and one died the administration continued it wonld come to an 
end on the surviving Infant attaining age {d) This section has no application 
where there arc several executors and ono of them at any rate is of full oge 
In such a case a guardian of a minor executor Is not entitled to a grant (a) 


246. (S. 217, P. 33 ) If a sole executor or a solo uni. 

Administration ^ecsal Or residuary legatee, or a person who 
for QIC and benefit of would be solely entitled to the estate of the 
lunatic or minor mtestato according to the rule for the 
distribution of intestates* estates applicable in the case of the 
deceased, is a minor or lunatic, letters of administration, with 
or without the will annexed, as the case may be, shall be 
granted to the person to whom the care of bis estate has been 
committed by competent authority, or, if there is no such 
y/i’iSAu, to SAwh 'ittw.r os GwmI TnTiy ibrak to 

appoint, for the use and benefit of the minor or lunatic until 
ho attains majority or becomes of sound mind, as the case 
may be 


1 The section Seclion 217 of the Act of 1865 does not deal wUh the case 

of Minors S 33 of the Act of 1881 does As It appears to be merely casus omms 
and the provision is in accordance with actual practice the language of S 33 of 
the Act ofl881 has been adopted —Notes on Clauses This has created needless 
repetition o! the provis on for grant of lettera of admin atratlon to the guardian 


(o) W 350-1 

Batada t Gajtnd c, 13 C. W N 
557 573 . Folheihy r PaU 3 All. 
603 and otbet cam tefd lo 
(e) B oo^uig V jenningt 1 Mod 174 
70 


refd to in BatoJa r Gajendi. 

C. W N 557 573 

(d) Jama r SUaffotd 3 P W 

(e) See next S n I 


13 

89 
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This section and S 244 form ozcepttons to the general rule laid down In 
S 236 that letters of administration cannot be granted to a person who is a 
minor or IS of unsound mind Letters of administration cannot be granted to a 
minor, but may be granted to his guardian (8 244), or to a person to whom the 
care of the minor’s estate has been committed by competent authority where 
the minor is solely entitled to the estate of the intestate (a) This section 
further says that the law is same in case of a lanatic The grant is discretionary 
and the mam object of the grant is the protection and benefit of the estate The 
court has no discretion to pass 07cr a person having the largest interest in the 
estate merely on the ground that it would be more satisfactory to make the 
grant to another The Act makes a special provision for a minor or a lunatic 
but does not take away administration from a disqualified proprietor who is not 
a minor or a lunatic (i) A grant under this section cannot be made where an 
executor is a lunatic or a minor (c) but there are other executors who are able 
and willing to act (d) Under this section administration may be granted to the 
committee of a sole executor who ts a lunatic so found by inquisition (e) When 
an application is made under this section for grant of letters of administration 
for the use and benefit of a minor the appropriate provision of law which the Court 
should follow, on deciding to proceed in the matter, is that contained in the next 
section which gives special powers necessary for the custody and protection 
of property and is applicable to cases other than those mentioned in that section 
instead of having recourse to the provisions contained in another enactment 
namely 0 39 r 1 of the Civil Procedure Code (/) A grant of letters of adminislra 
tion under this section has not the effect of extending the minority of the minor 
to 21 years (g) 


2 Lunatic In order to justify a Court m making a grant under this 
section it is not necessary that a lunatic must be so found by inquisition (^) 
The section is confined to the cases of a sole executor (i ) or a sole administrator (j) 
or a person solely entitled to the estate of the deceased intestate becomuig 
insane Where one of several executors becomes insane the probate is revoked 
and a fresh grant is made to those of sound mind reserving power to the 
lunatic to apply in order to join in the probate (A,) 

3 Such other person Where there is no person to whom the care of 
the estate of the minor or lunatic has been committed by competent authority 


(o) Re Yesfivanl hal 31 Bom L R 
999 (H the miQot be eat tied to 
the estate ol the inlesiale with 
another who ts of age, (he grant 
cannot be made ) 

(h) Bahai Bhag^afl v Bahutla 5 Pat 
L J 347 57 J a 533 

(c) Pigol end Gascoigne a Case Brownl 
467 but tie rule u different in caie 
of next of bo or teiiduaiy legatee 
See Sa^btldge v HU 2 P &D 
219 \V 342 3 12 Ed 

(d) Re Hatdslone I Hagg 487 
^f) Re Coe(e I89j P 


f/) ^fadhaera 


Slfaneckfal 2 Dorn 


(g) 

(A) 

(i) 

(J) 

Ik) 


L R 797 

Lakshma v ‘Cayagaraja 24 M *- 

J 450 

«e (fotfvi. 2 M 4 K 3, 
procedu c laid down to be followed 
in luch casei _ , 

Re Mihes 3 Add 55 Re 
2 Mr & K 4 o 

Re Blnckes \ Curt 236 »« «« 

Goldschmidt 78 L T 763 . 

Re Shav 1905 P 92 S.mileilr 

in case of one of leTcra! * 

Iralori becoming inipne Retl'l P 
I Add 335 
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tho Court may grant administration to tbo residuary legatee (a), or, in case of 
his refusal, to the person entitled to a grant of administration to the estate of the 
lunatic (6), but the committee of the lonatie is preferred (c) Before granting 
administration to a person with an inferior right citation ought to issue (d) 
The p’actice that prevails tvhere a sole administrator becomes insane is thus set 
out in re Cooke (ef — (i) to the committee when a lunatic has been found by 
inquisition and there is a committee of the property , (iil to a person who has 
been appointed with general authority over the lunatics property where a lunatic 
Is not so found by inquisition , (iu) when the person appointed, as in the last case, 
has been conferred only special powers falling short of general powers he Is not 
considered to be in the same position as a committee and Is not entitled to a 
grant, (iv) to the next of km of tbo deceased, where there is no committee and no 
person as aforesaid for the use of the lunatic ao long as he shall remain a lunatic (/) , 
(v) it has sot been the practice to enquire whether the lunatic is likely to recover 
Tho list IS not exhaustive fora grant has been made to a creditor, where tho sole 
executor and residuary legatee was a lunatic Ig) and to a residuary legatee by 
consent of the committee or without consent (A) 

4 Grant for the benefit. These words are not to be construed as meaning 
that the grant is made to tho minor and for fata benefit through the iotervention 
of a guardian or committee The section does not warrant tbo grant of letters 
of admialatration to a minor under the guardianship of any one, but provides that 
m certain cases letters may be granted to persons to whom the care of the minor’s 
citato has been committed by competent authority Therefore a guardian 
enjoys a prefereatlal right of appointment To render tbo section applioablo, 
however, the minor must be solely entitled to the estate (0 The words undoubtedly 
create a special liability as between tbo administrator and tbo lunatic, ao that 
tbo administrator becomes a trustee for tbc lunatic but do not aCTect tho relations 
of the administrator to third partica (jt 

5 Nature of tho grant. The grant for tbc use and benefit of the 
lunatic is normally a general grant but may bo limited {k) The grant may bo 
limited both during minority and daring lunacy (f) An administrator appointed 
under this section has the full powers of an ordinary administrator (n) If 
there be several excutors or residuary legatees and they are all minors 
administration under this section may be made until one of them attain age 
If administration be granted to one during the minority of two Infants and 
one dies tbe administration continues it comes to an end on the surviring 
Infant attaining age (n) 


(a) noJnetl r II rfj. 3 Adi 36 

(M lit 1895 P 6! 

U) Alhti V Alhti. Dr. 3:2 . wv 

nt Cech 1895 P. 68 
11 InJec**! V S^artanJ 2 P. & D 
217 

(0 If95 r 65 

M) ht 4 P D 7i Tht 

tt* n»ct tt isp«u»icd i& r(»clic«. 
/v* I Ccn. 2*5. 


U) Re jUhtf'ift. 1*92 P 104 
(A) /?« Mlttu 3 Adi 55. Rt 
1895 P 237 

fo JatJ T //srf 5 A. L. I 735 
(/) aa««y V 4 I C 731 

785 

(H Rt Crzatf 3 Pill 477 
10 Rt I L« 625 

Iw 4 I C. 7*1 

(•0 Spur* 
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247. (S. 218 P. 34). Ponding any suit touching the 
Adraistratjon Validity of tlio Will o£ a deceased person or 
dente iite. fQ]» obtaining or revoking any probate or 

any grant of letters of administration, tlio Court may appoint 
an administrator of the estate of such deceased person, who 
shall hdvo all the lights and powers of a general administrator, 
other than the right of distributing sucli estate, and every 
such administrator shall be subject to the immediate control 
of the Court and shall act under its direction. 


1 The section Theaeolioals based on tUo Probate Act, 20 & 21 Viot 

c 77,8 70 An administrator pendente Itte is appointed In order that lio may ds 

charge certain necessary functions which there is nobody else to discharge (a) 
Before the grant Is issued duty or court fee must be paid by such aa 
administrator (6) The Administrator General can be appointed administrator 
pendente hte sec also Act III (1913) S 11. 


2 Pending any suit. In order that an administrator pendente Ide ®ay 
be appointed there must be a suit pending m Court Proceedings in oavea 
are not aufSeient to lustify such a grant (c) But when on a caveat being 
an application for probate is sot down as a contentious cause, the cxecu 
named may be appointed administrator pendente Ute (d) 


The use of the word suit is unfortunate as It has been held that a 
proceeding is not a suit in which there is properly m dispute (e) The Court 
Probate Aot used tho word ‘suit’ which has been changed to ‘legal proceedings 
the Administration of Estates Act, 15 Geo V c .23, s 163 (1) 


3 Touching the validity of administration Originally ■* was 
dered m England that an administration, as contemplated by this section, co 
be granted only where there was a dispute about the right of 
the estate of an Intestate (/), but in Walker v. Wollaston (p) it was 
that the Court had power to giant euob administration when there was a 
and the dispute was about the executorship or the will because ‘ tbero ®‘ 
executor that can sue, such case is within tho same mischief ’ as that o 
testacy (ft) Since then it has been provided by the Court of Probate Act, s 
in language similar to that of this section that an administrator penden 
may bo appointed ' pending any suit touching the validity of the Will or 
grant of administration with powers simUar to those laid down in th ^eectlon ^ 


(o) Citorllmer v PauU 2 P & D 
85 . SiUdhavrao v Maneeklal 2 
Bora L R 797 , 2)ri"daban v 
Suteiwat. 10 C L J 
(M A/flung HUn v Aiaung Po , 95 
I C 541 

(c) Saltet V Salltr 1696 P 291 
(c/l Kutatulaln V Broughton \ C W. 
N. 336 


N 205 «ec paroaa » 

12 C L J 91 ^ ^ 

(/) Smyth V Smyth, 3 Neb 0 
351 12 Ed 

(f) 2 P W 576 ^ A, n 96. 

(A) Ball V Olloer 2 ^ & P 

yltJInaon v Htmhao, * V 
b5 
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4 Whocanapply> It hat been laid down In Airoi r Chamatkanni {a) 
that this aectloQ cootetnriatea an application by a party to the proceeding after 
the commencemeat thereof But in English law the competency for making an 
application is not restricted to a party to a stilt Thus an appaintment has been 
made at the Instance of a creditori who was not a party, where an administration 
suit was likely to bo protracted (&) 

5 When to be appointed It has been obserred that the Court should 
grant such an administration In all cases where the Court of Chancery would 
appoint a receiver (c) Such an appointment can not bo made as a matter of 
course. It Is necessary la each case that the Court should bo latisficd that the 
appointment Is necessary and proper (d) Thus the Court has refused to mako tho 
appointment In respect of a particular business against the wishes of tho surviving 
partner (e), and in a pending suit regarding tbo validity of a part of a will when 
there was an executor willing and able to aot (/} The Court bas no jurisdiction 
to make an appointment before a writ of summons has been Issued {g) 

6 Who can be applontcd Formerly it was held that a party to a 
suit could not bo appointed except by consent (A) A nominee of both parties 
was entitled to a grant (i) On appointment such norolneo became the nominee 
of the Court {/) But In re Ortfftn (k) tbo Court declared that there was so 
absolute rule against appointing a party as administrator pendente hie 
without the consent of the parties The Court may make such an appointment 
when desirable Such administration has been granted to executors (f) Unless 
nominated by cooient the Court must be satisfied as to the fitness of the pro 
posed administrator (m) 

7 Administrator pendente hte and receiver The question whether 
an applicatioo for a receiver will he pending a suit touching p*obate or adminis- 
tration IS not eettled In several suits (n) the Cbaaccry Division refused to 
entertain an application for a receiver But recently the Chancery Division 
appointed a receiver pending a suit in Probate Division, though the Court expressed 
its opinion that it would be better to apply, where possible, to tho Probate 
Division and as a general rule if an application had been made for one of the 


(а) 19 C W N 205. 27 1 C 

617 

(б) TicAtome v 7*icA8ome, I P & D 
730 Re £eani 15 P D 215 
lee S 269 Re Clearer, 1905 P 
319 W. 353 12 Ed 

(el Belleo r BtUea, 34 L. J P 
125 

(d) Jogtndtay JIUnJta 13 C L J 34, 
»ee Bhutan v Kiran, 13 C L J 
47 (i« cate* cited) , ^rhdaban v 
Suraaar, 10 C L. J 263 275, 
PremHa v Jyotindra 28 C, W N 
576 63 I C. 597 , lee htadhaerao 
r Afanei^lal 2 Bom L R 797 
(e> Horrell v IPHf* IP & D 103 
(/) Mortimer v Pauli 2 P & D 85 
reld lo in Jogendra v Almdta, 13 
C. L J 34 In both ctiei ihe 


sppoiDlneDt was considered to be 
uncecesury 

(g) Salter v Salter. 1696 P 291 

(A) De CAolelain v ’Ponilgny 1 Sw 
& Tt 34 , Norlhey v Cock$ 
I Add 329 

(0 Heller v Helher, I Lee 281 W 
354 12 Ed 

(j) Slanley v Bernes I Hsgg 221. 

rt) 1925 P 38 

(0 IVrlghl V Rogers, 2 P & D 179 

(m) Horthey v Cocj^ I Add 329 

(n) Re Icory 10 Ch. D 372, Veret 
V ‘Daprez, 6 Eq 329 , Hilcken r 

10 Eq 471 The oUet 
practice was to the contrary King 
r King 6 Vei 172 , Ball r, 
Olicer 2 V & B 96 
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remedies the application in the other Division should bo refused (a) The 
Probate Court has appointed an administrator penJen/o even though a receiver 
has been appointed by the Court of Chancery, in fact, the receiver has been 
appointed administrator pendente Ute (4) Tho position of such an administrator 
IS closely analogous to that of a rccoivor In a partition suit (c) As to the 
distinction between the position of a receiver In an ordinary suit and that of 
such an administrator see the argument of Counsel in Meerza Kv-ratulam v 
Broughton (rf) 


8 Powers of an administrator pendente Ute Such an administrator 
may maintain actions for the recovery of debts due to the deceased (e) or 
actions in ejectment (/) He has power to grant a lease with the pernuasion of 
the Court (g) But tho Court cannot except by consent, authorise him to pay an 
annuity to one who was a residuary legatee or next of km (h) In Oourmom v 
Baroda (i) it was observed that the section empowered the Court to direct 
the administrator to do such acts as might be necessary in the interests of the 
parties to the proceedings and accordingly ordered certain payments to be mafle 
to a beneficiary under the will Tho administrator pendente hte has power 
deal with the estate like an ordinary administrator subject to the restnohon 
mentioned viz the right of distributing the estate (,;) The restrifitioa 
indicates the difference in the powers of an administrator pendente Ida and 
an administrator od litem appointed under S 251 Tho administrator pendkiils 
hte IS bound to ‘administer the estate according to the direction of the Court 
and in case of difficulty to obtain the direction of the court’ (A.) the dutis< 
of an administrator pendente hte, like those of a receiver, commence from the 
order of apointment (0 He has power to grant s mokurau lease svith 
permission of the Court (m) 

9 Termination of office The functions of an administrator pendente 
hte terminate with a decree pronounced in favour of a will and do not continue 
till the executors have obtained probate If the decroo is appealed from they 
do not cease till tho appeal is disposed of (w) When bis duties come to an end 
he must band over tho assets to the person held by the Court to be entitled to 
them Thus ono administrator becoming functue officio by refusal of probate b® 
was ordered to make over possession to another administrator (o) He may be 




Re Oaku (J9J7) | Ch 230, Re 
IVtnge 1911 W. N 129 W 
356 12 Ed 


(6) Tichboine y Tiehhorne 1 P & D 
730, Re CUacer 1905 P 319 

(c) Goar Afoul v Baroda, 44 I C 
657 

(d) I C W. N 336 

(e) IVel^er v fVoollaihrt, 2 P W 

(/) Jones V Goodrich 10 Sito 32fl 
(p) Lasman v Bejay II C. W N 
cicvi 


iM lyhlil/e V Keats 35 L J P 54 
Chatlfon v Rindmarsh 1 Svf & 
Tr 519 


{/) 44 ] C 657 ^ .jr 

(J) Nirod V Chamafkarinl 19 C w 

N 205, 27 i C 617 . ^ 
rt) Charlton y Rlndmarsh, I 

519. SM r TtcUomt, 

1 P & D 730, „ M 

(0 PramlU v /yotmJn 28 C W. P 
576 579. 63 I C 597 ^ 

(m) Lasman v Bejoy, 1 1 C W 

cxcvi « « IT/ M 

(n) Pramlla y Jyol nd/a 23 

576, Tayhrv K 262 

29 IVleland v BUd 1694 P 2W 

and oih« cas'* refd to •' 

V Bonnenet 10 C W N 565 

(o) Re Copal 7 C \V N 
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compelled to make the transfer (a) If he continue to hold and deal with the 
property he can be sued as an executor de son tort (&) In some oases be may 
be justified in retaining funds m his hands until his accounts are passed (e) 

10 Immediate control An administrator pendente Ute Is subject to the 
immediate control of the Court and must act under Its directions (d) 

11 Liability to suit Such an administrator may be sued like on ordinary 
administrator without leave of Court (e) Proceedings against him cannot be 
stayed (J) An order d scbarging an administrator pendente Itte on passing bis 
accounts (and the subsequent passing of the accounts) is no bar to a suit for an 
account against him ( 9 ) 

12 Miscellaneous An administrator pendente life is entitled to a 
reasonable remuneration (A) When an application for injunction was made in a 
Probate Court the proper procedure to follow it was pointed out) was to apply to 
the Court for the appointment of such an administrator first and then to make 
the app] cation for injunction (0 The Appeal Court has power to appoint an 
administrator pendente Itte oven though judgment has been pronounced in favour 
of the wilt and possession of the testators estate has been taken by the 
executor ij) 


Orants Jor special purposes 

248 (S 219. P 35) If an executor is appointed for 
Probate limited to limited purpose Specified in tlio will, the 
purpose specified in probate sball bo limited to that purpose, and 
if he should appoint an attorney or agent to 
take administration on his behalf, tlie letters of administration, 
with the will annexed, shall bo limited accordingly 

1 Change The words attorney or agent bavo been substituted for 
the word attorney occuttlog in the Success on Act and the word agent 
occurring in the Probate and Administration Act 

2 The section The section has 00 oppilcatlon where there Is no exc 
cuter named by the testator (k) nor where the estate is vested in an exe 
cutor (f) The section deals not only with limited grants of probate to exe 
cutors appointed with limited powers or for limited purposes but also deals 
with limited grants to attorneys or agents of those executors The limitation 
on powers of attorneye or agents naturally follows from the limitations on the 
powers of the executors 


(a) fie Ctacei I H«n 313 313 
(!■) hhlUih T ‘Jiadfika 35 C 276 
12 C \1 N 237 

(cl UUland j DU 1894 P 262. 

{d) Madhac go t 2 

L. R. 797 see Qour Mont t 
Bando 44 1 C 657 
it) Dt Tctman, (I697J I Ct 666 
Aurafufdin t Dwothton, I Cl W 
N 366. 

(/) ^forf'n » ToJman 77 L. T 


(f) Khinth r 39 C 53' 

Pramlla r /irotind a 63 I C. 
597 

(I) t\liod T ChomolkorinI 19 C. W 
N 205 27 L C 617 
(fl PraniJa r JvoVtnd a, 23 C. It N 
576 6 ) L C 597 
Aetpayanma/ r JJmstaid 22 M 
345 

(i) /?< Thodtt Af*Aar;r 6 D- 
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3 Limited Probate A grint of probate Is on the face of It, nnlimited 
In order to see whether the grant Is limited m character or unlimited the 
Court must see the will to find out whether the Court of Probate did make 
a limited grant to the executor or an unlimited one When there isnolimita 
tioQ whatever in the will the power of the executor is unlimited for the 
limitations in the probate follow from the limitations on the powers of the 
executors In the will (a) The testator ma 7 limit tho powers of an executor 
m various ways Thus, an executor may be appointed for a particular time 
eg for five years next after the testators death or during the minority of 
his son, or the widowhood of his wife, or until tho death or marriage of Ms 
son, or for a particular place (6), or for a particular thing only, such as a 
bond (c) Such an executor is entitled to a limited probate (d) 


4 Procedure 'If a testator appoint ao executor of his will generally 
and another executor for particular purposes (as stated above or to carry into 
effect the trusts and dispositions of a codicil), and the general and limited exe 
cutors both apply for probate at the same time, the grant is made in the same 
instrument, but the powers of each are distinguished, that is to say probate is 
therein granted of all the estate of the deceased to the general executor and of 
that part thereof to the limited executor to which his executorship is expressly 
confined (e) 


249 (S. 220. P. 36). If on executor appointed gone- 
Admm„trai,on, outboritv to an f torney or 

With will annexed agent to prove a will on his beliair, ana toe 

limited to particular authority IS limited to a particular purpos0i 
the letters of administration, with the will 
annexed, shall bo limited accordingly. 

Change The words ‘or agent have been added m this Act 

The section The section embodies the rule of law that the grant follows 
the terms of the power (/) Butin England tho Court can grant administration 
to an attorney on the same terms as It would have granted to the party himself 
if ho had applied (g), where the limitation Is not as regards the purpose but la 
in respect of tho estate The English rule has been thus stated — ‘ Where tho 
power of attorney is limited to the administration of a specific portion of the 
estate, tho grant may, if good reason be shewn to tho registrars, be limited accor 
dingly, but if tho registrars consider that the constituent bo entitled to a general 
grant, bis attorney should take a grant of the whole estate (A) 


(a) Ram}l v Bujan 60 I C 352 

(b) Velho t, Lelfe 3 Sw & Tf 456, 
Re llanich 3 Sw & Tf 423, 
Re yon iT)/enlano 1911 P 172, 
but lee Re Cohen $ Sxeeuton (1902) 
1 Ch 187 . Re Har/h 2 P & D 
83 


(c) 


(«f) 

(e) 


2 Rob 


Davlei V Queen s Ptoehr 
413 See S 222 a 
W 147 iq 12 Ed 
Tr & C 213 214 
(/) See S 243 note «, T, 295 

(g) Re GoldiBorough I Sw 
{k) Tr & C 
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250. (S 221. P. 37.) Whcro a person dies, leaving 
property of wliicli Iio was the solo or sur- 
iimae?*?o**rropcrty viviDg trustee. Of in hicli Iic bad no bone- 
In which person has ficial interest OD liis own account, and leaves 

beneficial interest i , .. v 

no general representative, or one who is 
unable or unn illing to act as such, letters of administration, 
limited to such property, may bo granted to the beneficiary, 
or to some other person on his behalf. 


1. Change The language of S 37 of the Act of 1881 has been adopted, 
but there Is no change In the substance Notes on clauses 

2 The section The scope sad policy of the Probate and Administration 
Act was to giTC effect to the lotcntloQ of the Legislature that no estate should bo 
left unrepresented and to this end provisions were made for the grant of probate 
and letters of administration m s variety of cases (a) The section provides for 
a limited grant when the property m respect of wh'ch the application Is made is 
property which was held by the deceased at trustee (b) and he died without leaving 
a personal representative (c) A member of a joint undivided Hindu family Is not 
as such a person entitled under this section to an administration of the estate of 
a deceased member of the family (d) By virtue of a grant under this section 
the grantee does not acquire nor has he the power rightfully to dispose of any 
interest outside the limits of that grant (e) 

3 The rule The general rule has been thus stated ^“WheDBver there 
IS a legal interest outstaodiog. the beneficial owner or his representative is entitled 
to a grant limited to the property the legal estate in which was vested in the 
deceased at the time of his death provided that all persons entitled to represent 
the deceased have been cited or renounce’* (/) 

A Administration of trust property The Probate and Administra- 
tion Act provided for the grant of probate to wills and letters of administra- 
tion to the estates of deceased persons and not for the administration of 
trust property generally, therefore this section can only apply to property 
m which a deceased person bad ownership so as to constitute it a portion 
of his estate although be held it in trust (p) 

Although a limited grant is to be made to the cesiut quo frusf or benefielary 
under this section be is, under English law, entitled to a general grant of 
administration to the estate of the deceased trustee, but in as much as he 
may not care to take upon himself this responsibility, the Court Is authorised 


(a) Ran}!l v jaganneth, 12 C. 375 
(i) Re Pnlhen 3 P. & D 209 
(e) Pegg T CAamier/ain I Sw & Tf 
527 Re Rakliffe, 1699 P 110 

(d) GoPalasaamy v Afeenoksfil, 7 Rana 
39 , 115 1 C- 905. 

(e) De Siha t T)c Silca, 5 Bom L- 
71 


R. 784 

ij) Mortimer, Probate Practice 2o(I Ed 
390 Re yignese. 1900 P. 60 
(g) ^roAunf T StTofiunl Jaga, 2 
C W N eccxi 16 C W N 
793, 16 L C 453 
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to “decree administration to the aatut que trust or his Dominee, limited to the 
particular trust property after citation of tho parties having a prior right to 
a general grant in default of renunciation or consent" (c). 

Letters of administration should not be granted under this section where 
there is no estate which stands in need of administratian, nor where it is 
not proved that the person on whose bohalf the application has been made is 
a beneficiary within the meaning of this section^ nor where the application is 
a transparent device to secure from tho Probate Court a decision upon a 
contested question of title to property (b), nor whore new trustees have been 
duly appointed when they or their nomioeo will be entitled to administration (c), 
nor where there are genera! executors appointed by the testator who alone 
are competent to prove the will when the trust will devolve on them and not 
on any special executor that may bo appointed of the trust property {d) 

5. Partnership property. A partner in whose name any partnersh'P 
property stands is trustee of that property and he has no beneficial interest 
in It on his own account On bia death if he leaves no general representa- 
tive or leaves one who is unable or unwilling to act as such the survivinS 
partner is entitled under this section to apply for a grant of letters of admims 
tration to the estate of the deceased partner. The fact that the trustee unght 
derive benefit from the trust property does not affect the application of the 
section (e) 

6 Administration of endowed property. On the death of a 
of an endowment without appointing another trustee and leaving no general 
representative, it was held, administration under this section devolved on the 
idol, the beneficiary, and somebody on its behalf might apply for administration (/) 
Is 18 only m case of a dedication of the oompletest kind that an idol is regarded 
as a juridical person holding property thoogb its possession and management 
vest in the shebatt , in less complete endowments the heirs of the founder are 
beneficially interested subject to a charge for beneficial purposes (g). 
has been pointed out that tho endowed property does not belong to the mohunt, 
aud therefore ho cannot be said to bo its owner and It forms do part of h** 
estate, so his successor in ofiice is not entitled to take out admlcistration 
such property uuder this section (h) The office of shebait vests m the heir or 
heirs of the founder unless otherwise disposed of (i) In a Mitakshara family a 
person, on his birth, becomes entitled jointly as shebait of dehuttur property held 
by the family (j). Sadhus and sants (objects of the trust) for whoso benefits 

(fl) Ti. &e C. 380, explainiea Pegg v 
CftomSedah 1 Sw A Ti 527, 
fold in Rc^TialclIjre 1899 P HO, 

ICC pe Agnue. 1900 P. 60, 

AfuiiaV V CAampei/toisne. (1901) 

2 I f? 232 

(M ProJonro v Ram 17 C L J 66 
(f) Tr A C 219 

(d) Re Paiket‘* Trtuti, (1894) 1 Ch 
707 comented on to W. 150 


12 Ed 

W «. 53 B ni. „ 

(/) ‘Ranilt V Jagannalh, 

JagoJtndra v Hemanta, 32 C. 4 

m Mohml M V 

C W. N. 798, 16), C.455 
(I) Goiiomi V RarnanlalJl 1° 

)37, 17 C. 3 

(B Ram V Rom, 33 C 507» 
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fund was given for maiotalamg a <fAarma$afa in Bombay whero held to be the 
true owners of the property (a). 

?■ A limited grant. A legatee can take out a grant limited to the amount 
of his legacy (6), though such a grant has been refused m certain cases (c). 
Where there are several beneficiaries the grant to the beneficiary who applies 
is limited to his share m the trust property, uotess the other beneficiaries consent to 
the grant extending to their shares also (d). Where a trustee dies leaving a 
will, his will should be annexed to the grant (e). 

251. (S. 222. P. 38.) When it is necessary that the 

Administration representative of a person deceased be made 

limited to suit. a party to a pending suit, and the executor 

or person entitled to administration is unable or unwilling to 
act, letters of administration may bo granted to the nominee 
of a party in such suit, limited for the purpose of represen- 
ting the deceased in the said suit, or in any other cause or suit 
which may he commenced in the same or in any other Court 
between the parties, or any other parties, touching the matters 
at issue in the said cause or suit, and until a hnal decree shall 
be made therein and carried into complete execution, 

1. The section. The eeoiioa provides that admiolsiratloa limited to a 
suit or suits may be granted for the purpose of securing representation of the 
estate of a deceased person with a view to commeoee a sultf/) or in a ponding 
suit, where it is necessary that a representative of a deceased person should bo made 
a party (p) Where a limited administration is granted under this section and the 
limited administrator la made a party to a cause, the eatato of tho deceased Is 
perfectly represented for all purposes, to the extent of the authority conferred by 
the letters of administration, "where It is merely desired that tho estate of the 
person who, if nllve, would have been a necessary party to the proceeding" (A). 

An administrator appointed under this section Is known as administrator 
od litem and is to be distinguished from an administrator pendente Ut« dealt with 
in S 247. An administrator ad /item Is appointed when there Is no one to represent 
the estate in a suit. Thus, a foreign executor cannot sue to recover a debt due to 
bis testator m England without either proving the will there or having au admini- 
strator ad /ilem appointed, ilmllarly no action can be brought against a foreign 


(a) PermanenJas ». KlnoyeAnw, 9 L A. 
86. 7 B. 19 

(M Rt BolJv'n. 1903 P, 61 . Re 
Bl»c, 3 Curt 739; Rt Pnthtn 
3 P.&D.209. 

(e) Re Il’aHi, 1 Sw. & Ti 533 ; Re 
SoffXTUl. I P. & D 350. 

(d) PtJt V OicmJtrtaln. I Sw & T*. 
527. 

{«) Rt ButUr, 1693 P. 9 

(/) liae/Irp t. Crees. 3 PhlUiB 3M 


Ig) Afae/ean v. ‘Dnton, i Sw & Tr 
425 , DctajneJ v PoAlnMn, 24 
Bcav 66, 93 . If'ooffry v, C/een, 

3 PhiUin 314 

(A) a XIV. p. 205; v. 

Darit!, 3 Hue 199. citrJ la D^cU 
T Chan!a, I Ph 550- 
V JR:tn.A D. C. F. e* I 71 j 
II aodl5o=>e e. IIWAook. (S ^ 
514 ^ 
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administrator in respect of the assets of the intest'its (a) The reason is that 
Courts win not reooginae any will not probated in the Courts of the country (6) 
In England such appointments are rare, for under the rules of the Supreme Court 
0. 16r 46, the Court has power to appoint a person, where nooessary, to represent 
the estate of a deceased person, or, may proceed with the suit in the absence of such 
a representative There is no similar provision In the Civil Procedure Code 


2 Where a general grant Is necessary. A limited grant is made where 
no kind of administration IS Involved In the suit, or it is simply necessary to have 
a particular question, m which the estate is interested, determined so as to bind 
the estate Where however general administration is wanted and the suit has 
been instituted for that purpose, or reliefs by way of accounts and enquiries are 
asked for in the suit, a general administrator has to be appointed and made party 
to the suit (c) . 


3 Practice. Jurisdiction. The Court in accordance with the practice 
of the Ecclesiastical Courts will make such limited grants on mere averment of 
interest without m any way considering tho merits of the case (d) Tbe Court 
that has jurisdiction to make a grant under this section is one to be deterfflmed 
under S 270 (c) 


Terms of the grant The letters m such a case grant administration 
'limited for the purpose only for the grantee to become and be made a parly to the 
said original bill and to attend, supply, substantiate, and confirm the proceedings 
already bad, or that shall or may hereafter be had m the said suit or m any othes 
causes or suits which may hereafter be commenced In this Honourable Court o* 
in any Court or Courts between the parties to the said original bill, or any o 
parties touching or concerning the matters at issue in the said cause, and to obey 
and carry into execution all orders and decrees of the Court relating to the sai 
cause, until a final decree shall be had and made therein, and the said decree s a 
be earned into execution, and the execution thereof fully completed, but no ur 
or otherwise, or in any other matter wbatsover ' (/) 


4. PowGrsofan administrator ad Iftem He has only authority to 
carry on the suit and no right to receive the fruits of it unless authorised by 
Court to do so (p) Jfoneys are never paid out of court to an administrator 
ad litem (h) 


5. Nomlnes Administration may be granted to the nominee of the 
plaintiff But ID such a case those who have prior interests must all have 
renounced (>)• 


(ol W. 234 12 Ed Tyler v Sell 2 
My & Cr 89 , lee Logan v Fahlle, 
2 Sim 6c Siu 234 

(i) price V “Detohursl 4 My & Cr 
76 . Bond T Graham, 1 Hare 
4S2 

(c) Doisdesaell v Dovdtsnell, 9 Ch 
D 294 , Crocei t Lane, 16 3“' 
I06t 

{d) A/oefeon v Dataon I Sw Ti 
425 


Fardunjl v 17 B 689 

Dachy Chanter, 2 Ph 545. 54^ 

Re Dodgson 1 Sw Be Tt 25^. 
©Ufc/on V Morgan 2 r 

V JllUn 32 B«. 

^"^“£'221 2 f ’ ir ' i : 

2 Add 348, lee ratJun}! 
NacaJSal, 17 D 669 
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252. (S 223 r. 39). If, ftMliP pxp^f^tinn nf tnrlro 
A^r-Miuit rii • from llio <!i!o of ftHT prolnl' or 

ri^^^ to T3ff nf ftflmini"lr'tlion, thp rtccitor or 

l«u "toS.^VnccM n'fniini*lr‘itor to trhom tli'' Fin" lin** tv^n 
tdriiJitri- printoif it n!)«pnt froin t!io provirc« within 
■uhirh thn Conrl whicli In* pmnted ihn 
pmhttn or lotlort of ntlniini^tr-tlion oxcrci'pt jnri«diction, tlip 
('onr* imy crtnt, In nnr p^rfon whom it miy think fit, Inltcrff 
of ndminj-trnti »n llmitofl tn the pnrpo<e fif Iwcnminj* nnd In’ing 
undo n ptrty to n Fuit to !k» liroiijjlit npiintt the oxcciitor or 
adniini«iritor, nnd carrying the decree which may !>e mode 
thfTcin into cfTect 


1 Chanf^o Thr «or^i 'nrrcliM ):trlitIetioa* bart b#<>’t aubitllotfd fer 
thf »cr4i Ml lUnatP In r'arp of Ibp wcfii'ibp Coort craol* tha ccrrrfpcn* 
dire 'pordx rf tbp Fucrrtiioa Act «rrrc *11 •ball W lawfot far aosb Coort lo cnoL* 

2 Thoaectlon. Tba •oetloa dptlt «itb tb« arrolalnrnt of la adntalitra* 

tnr ‘•MnUrd <0 the ••ij Wlftc naie a ptMr lo a rjlt acal&at 

tha fxpculor or adffllnittratoo aed rarrjioe the deerte which najr t-« nade thereto 
Into effect'* lo order that the •fctloa nar applr the exeeutor or adtsinlitrator 
mult be awax fren the iortidletlon of the Coatt which bai laade the sraot (o) 
Thu* where an adalnlitralor (fp fxmti noe eettled la America ((). or la Seottaad (e), 
a limited craot, a* prorid ed for in thl> eectles. wat trade 

3 At tho expiration of. Tbete worda mean *at or after the expiration*, 
and the lection applici when there la realdeace out of lurledlctloa at tho time of 
the appMcatloa (d). 

A To any person. The grant may be made to the persoaal represcntstlre 
pf a legatee (e), the guardian of an Infant Icgateot/). the truitee In bankruptcy 
of on absent admlolitrator («7). or erea to the aomlneo of a residuary legatee (A) 
The Court does not require citation or eerTlce of formal notice upon the absent 
representatire (0 

5 Death or return of tho executor or original administrator. An 
administration for a limited period, e $ 7 ^ (furonfe a&aenfta determines on the expiry 
of the period, but this section contemplatca an administration for a limited 
purpose, tir., to represent the absent exeeotor or administrator and to carry the 
decree into effect Therefore on the absent executor or administrator returning 


(a) See Lo^e v Falrtle, 2 Midd 

101 . 

(i) Re Celelough 19 L. R. Ir 235 
(e) Hannat/ r Teynlon, 2 Add 505 n 
(d) Re •Ruddy 2 P. 8c D. 330 
{«) Re Collier. 2 Sw & Tt AAA 
if) Re Hampton 1 P 8c D I , Re 
£.«. (1898) 2 I R 81 W 359 


60 I a 

(g) Re Hammond, 6 P. & D 104 

(A) Re Campion, 1900 P 13, erea 
when It I, UDceitaio whether there 
will be • ceridue Re Ruddy 2 
P & D 330 

(0 Re Compfon, 1900 P 13. H XIV 
p 199 
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during the pendency of the proceedings he must be made a patty to the suit m 
the usual course, and the temporary administrator may account, have bia costa 
and be discharged, the proceedings had are not interrupted (a). On the death of 
the absent executor or administrator, the authority of an administrator appointed 
under this section is not determined (6) 

253. (S. 224. P. 40.) In any case in which it appears 
Administrafon "sof^ssary for preserving the property ot a 
limited to collection deceasea person, the Court within waose 
pr^operV' j"'''sdiotion any of the property is shuate 
may grant to any person, whom such Oourt 
may think fit, letters of administration limited to the collection 
and preservation of the property of the deceased and to the 
giving of discharges for debts due to his estate, subject to the 
directions of the Court. 


1. ChanS^* The word 'jurisdiction* has been substituted for the word 
'district * 


2. The section Grants made under this section are known as ad colhgeri’ 
dumiona The Courts are entitled to make such grants for the protection and 
pteseiyatlon of the estates of deceased peraons and for doing such acts si are 
iDctdeotal thereto, such as collecting the property, giving disobarges for debts 
due to the estate and abiding the directions of the Court (e) Such an appoint* 
ment is uaally made when there is immmeat danger to the estate (d), or whei* 
the person entitled to a grant is away (e), or Is unwilling to act (/), and the estate 
will be endangered by the delay. “The Court Is not bound to wait for the application 
of the persona entitled to an estate (ex testamento or ab tntestato), but, when it 
may be endangered by delay m administering, the Court grants letters of adminl 
atration ad coUwenda bona for the purpose of preserving the property’ (p)« 

3, Any person The selection of the person la withm the discretion of 
the Court Thus, such administration has been granted to a person entitled to 
a general administration, eg, a creditor (A), or to strangers (i), or to a friend 
of the deceased (j) 


4 Authority of an administrator ad colligendum bona. The Court 
may authorise the administrator ad colbgendum to do such other acts as i 
thinks necessary under the oircumstanoes of the case, eff. to renew a lease i^)' 
to sell the premises and goodwill of a buainesgf/}, to realise money due upon 


(a) Raina/orJ t Taynlon, 7 Vei 460 
ib) Tajjnfon V Hombsy, 3 Bd & P«il 
26 \V. 361 

(cl /?« RadnaU. 2 Add 232 . fee 

Re RoUand. 4 C W. N «ei 
(t/) Re Clariitngfen, 2 Sw & T» 380 

(e) Re Cudolle. ciled lo Re 

3 Sw & Tt 22. 

(/) Re Radnall 2 Add 232 

\i\ Ti & C 224 

(I^) Re AihUu. 15 P. D 120. Re 


aoiklnihn, 2 Sw tt Ti 380 
•RzIVucko/r. 3 Sw & T< "• 
T, & C 224 ! N. of 

W. N ciei (until ne« »l 4'“ 
deceased be found) 

Re RoUand 4 C W. N e 

Re ClarJilnSlon, 2 Sw 

Rc Sch,„JI/,sir. I P- D 

«o Bolfon, 1899 

imuhtcJ V Palma, (19081 ‘ 4“ 

D 131. 
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Mill of cxchango (a), to let tbo ro&I citato nnd ■ell farming itock (6). to iSTCst 
the a<scti(c) Tbo power* of lueb aa admlolitrator are thu* limited tho 

terms of tho grant After pajrlQg the necessary expenses tho balance la to bo 

tnado oTcr to Court, though the administrator maf remain till a gineral grant 

Is issued (d) 

5, Another romody An appolotmoat aodcr this section is not the only 
means of prcscrTlng tho property of a deceased person Thus where at tho timo 
of the death of an intestate, his next of kin trere in a part of South America, 
where it took six months to commanlcate with them, tbo Court, being satisfied 
that an immediate repreacntatloa was necessary for the prescrTatlon of tho 
I>ersonal estate of the deceased, made a general grant to a member of tbo firm in 
whose bands the hooka of tho intcslatos firm had been placed limited until 
such time as tho next of kin should apply to take a full grant (e) 

254. (S 225 P 41) (1) When a pei&on lias died 

intestate, or leaving a u ill of ttbicli there is 
adminfs'tr'ator” ' of DO eNccutor Willing and competent to act oi 
on”who*i?ordlna*° cxccutop IS, at tbo time of the 

drciTmstaQces wou'id death of such pcrson, resident out of the 
nfstrVtioru province, and it appears to tlio Court to bo 

“ necessary op conven’ent to appoint some 

person to administer the estate or any part thereof, other than 
the person who, in ordinary circumstances nould be entitled 
to a grant of administration, the Court may, in its discretion, 
having regard to consanguinity, amount of interest, the safety 
of the estate and probability that it will be properly adminis- 
tered, appoint such person as it thinks fit to be administrator. 

(2) In every such case letters of administration may be 
limited or not as the Court thinks 6t 

1 Change The woid Court ba* been substituted for the word Judge 
la the conoIudiDg line of the section 

2 The section The seoticn is based on the Court of Probate Act 1857 

20 & 21 Vict c 77 a 73 6 251 fa somewhat aimilatly worded but that 

section provides only for administration limited to suits An administrator 
appointed under this section, as distinguished from one appointed under S 253 
has general powers of administration A tltla derived from an administrator 
duranfe absenUa cannot be forced on an absent purchaser, not because the adminls 
trator bad no estate but because there could be no constat that the cxe 

(o) /?« QudoUe 3 Sw & Ti 22 (c) /?« IVyckoJf 3 Sw & Tr 20 

cited in Re Wye^off 3 Sw & Ti (i/> Re Sievart I P & D 727 

20, Re Metcalfe 2 Add 350 U) R^ Suarez 1697 P 82, ice next 

Tt & C 224 6 aectiOD 

(5) Re Rohert! 1698 P 149 
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cutor waa still alive (a) The expression leaving a will to act is intended to 
refer to the time when the Court has to decide whether there is no executor 
willing and competent The fact tbot an executor has acted for a short t me 
can make no difference so far as the powers of the Court are concerned if 
when the Court has to take action there is no executor willing and competent 
to act (6) 


3 Selection of administrator The section provides that m the interest 
of the estate of a deceased person a grant of administration may be made 
to some person other than one who would be legally entitled to it in the 
ordinary course In other words the Court can pass over persons entitled to 
administration under S 219 (c) and has a discretionary power to grant it to 
others (d) for the protection and preservation of the estate of a deceased 
person and not as recognising any legal interest of the grantee (e) The sec 
tion docs not authorise the Court to direct that somebody else who has i^o 
present interest m the estate should be associated with the person legally 
entitled to letters of administration (/) nor does it authorise the Court tc 
grant administration where there are persons entitled who can apply or 
applied for a grant so that it really applies when the person entitled to 
administration is absent (or losolvont under the English Statute) otberiv sc 
the seleotloa would be arbitrary (g) 


Consanguinity is one of the elements to be taken into consideration but 
there are other elements as well suoh as tbo safety of the estate and the probabl 
that the estate will be well administered The principle underlying the statutotf 
provision has been thus stated ^ The selection rests with the discretion of the 
Court That discretion nowever Is not to be arbitrarily or capnoiouslf 
exercised but is a legal discretion governed by principle and ssnctioned bf 
practice in exercising it the Court is not to be guided by the w shes of feel ng* 
of parties but is to look to the benefit of the estate and to that of all the parsons 
interested in the distribution of tbo property The first duty of the Court fie® 
18 to place it in the bands of that person who is likely best to convert it to t e 
advantage of those who have claims either in paying creditors or m making 
distribution the primary object is the interest of the property (*) 
section does not empower the Court to make a purely arbitrary selection fr<^ 
among persons contending for the grant The essent al condition for 
exercise of the Court's discretion is the presence of such special circumstances 


(а) IVclh V K{ihy 7 D M & G 
376 refd lo id Hevson v Shelley 
0914) 2 Ch 13 43 

(б) Gunemanf v £iuoadian 110 1 C 
439 

(c) Re Jlhlnaih 7 C W N ccxl r 
Cunamanl v £tuBadlan 110 I C 
439 

(J) Re PadvHy J C W N etir 
A« (o how }ud c ft! d Kiel on i* to 
be Mere »ed *ee Sha p v Wakefield 
1891 A C. 173 l\anndta » 
Chatu 7 C L J 550 12 C 


: Kamlntymoney a r 

: Sha,p V Wakefield 1091 A C 

(/) Annapu na v KollyanI 21 C 
(s) Haynes v Alallkevs 

57 I C 583 587 , „ ,n 

Ih) Wa/3>kk V CrtUUe I 


125 cled in Sioodoe \ 

40 C L J 24 82 1 C.. ■*“. 

*ee Re Ahlnash 7 C 
ceil V 
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Id the c&sc Bi rccder luch a grant ahaolotelr necessary, not conrcnlcnt acrely. 
as being a laviog of time or expense to tbo applicant" (a) 

4. Leaving a will of which thoro la no oxocutor. These words do 
not mean that the section applies only when there Is no executor willing to 
act at the time of the testator a death when the wilt comes into effect (as is 
the English law) , but it is clearly Intended to refer to tbo time when the Court has 
to decide whether there is no executor willing and competent Tbo fact, 
therefore, th&t a named executor has acted for a short time can make no 
differcneo ( 6 ) 

5. Willing and compotont. Where nn executor was a lunatic (c), or 
under age (d), or could not bo identified (c). such appointments have been made (/} 

6 . Ro^ldont out of tho province An executor cannot be superseded 
because of his bad character simply, he must also be resident out of the United 
Kingdom ( 9 ) 

7. Necessary and convenient Tbero must be special circumstances 
to justify the Court In making the grant (A) The Court must be satisfied that 
the appointment IS necessary or conreoient to the interest of the estate (t) A 
case of pressing necessity should bo made out before the Court is to use the 
extraordinary powers given by this aectioaf,;) Where the application Is not 
bona fide the Court will refuse to exercise the discretionary power vested in it (A). 

8 Having regard to consanguinity etc The court will prefer a 
person entitled to admlnlstratioa to a atraogerf/), therefore, as a general rule 
a grant under this section will not be made to one who is not entitled to a general 
grant (m) The court in its discretion may refuse to grant administration to 
the nominee of a person entitled to the grant (n) but with the consent of the 
parties interested It has been gtaoded In other cases ( 0 ) 

9 Where this section may be applied (p) ‘(0 Where the onlj person 

entitled to the grant is resident of a distant country and immediate proteotion 
of the property is necessary {q) (ii) Where the executor and ualversal legatee 
predecease the testator, and the next of klo, being in a distant country, cannot 


( 0 ) 

(J) 


(0 

(e) 

(/) 

(ff) 


(0 

(D 
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360 . Re Hale, 3 P. 6c D 207 . 
Re Brotherton, 1901 P 139 W 
305 12 Ed 

( 0 ) Farrell v BroartSiIl 3 Sw 6c Tr 
467 , Re PolUr, 1699 P. 265 , Re 
Dads. 1906 P 330, Re Welkin. 
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made lo father la law) Ke Re 
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bo found (a) (»»») Where the executor comloatcd iu the will cannot be 
found (6). (to) Where, for some just cause, the person who is legally entitled to 
letters of administration ought to be superseded, and the grant made to another 
person (c). (o) Where a prostitute dies intestate, letters of administration may 
bo granted to her natural siater, although the tie of hindered with her had 
ceased on the deceased becoming a degraded woman (d) Under this section 
letters of administration de fionis non cum testamento annexo were granted to an 
executor who had renounced” (e). 

10. Citation In issuing a grant under this section citation Is necessary but 
may be dispensed with where the prior right of a person is not based on Statute 
hut 13 due to the practice of Court (/) 

11 Person to whom grant has been made Grants have been 
made under the discretionary power vested m the Court to a beneficiary to), 
to a creditor (ft), to a guardian of minors (t), to the residuary legatee (with the 
will annexed) (j), to a partner of the executors (ft), to a sole beneficiary (h to 
one of the residuary legatees (m), to the trustee m bankruptcy of the sole next 
of kin (n),to the attorney of the next of kia abroad (o), to the official reccivet 
as trustee in bankruptcy (p), to the next of kin of a murdered wife (g) to 
a stranger (r), to the next of kin and to a person entitled lO distribution 
jointly (s), to a cousin «), to a sister until the next of kin should apply 
the father In-law of the sole next of kin (v), to the mother (jo}, to a sister (x) 


Giants with exception 


255, (S 226 P. 42), Whenever the nature of the oas 0 
Probate or adm. requites that an osoeption be made, 
nistration, with will probate of a will, or letters of administration 
SoeAt'n ‘■'“i will annexed, shall be gianted 
buhjeot to such exception. 


Rt Ste, 4 P D 86 
Rc SaaUll. 2 Sw & Tr 448 
^nnoputna v Kallyant 21 C 164. 
Re /iitnaih, 7 C W N ccxiiv 
Re Kammemonej, 21 C 697, Re 
Patbully, I C W N cxiv , bul 
lee Hitalal v Ttlputa, 40 C 650 
•Re ^lakhun. 3 C. W. N c c c 

X X Z V t I I 

(/) W. 304 iq 12 Ed Be BaUethee 
14 P D 39 , /?« Alhetfon, 1892 
P. 104 , Re Crawshay 1893 P 
108, Re MoJJall, 1900 P. I52 . 
Re Heetman 1910 P 357 
Re Coopeu 2 P & D 21 
Re Fsoiet I P & D 327 , Ke 
Hetman 1910 P 357 , Re FananJi, 
I P D 439 

Re Dalletiee 14 P D 39 . /?e 
JlrJen. 1693, P. U7 
Re Saofell, 2 Sw & Tr 443 , 
Re Afunoy. 1699 P 270 
(^) Re Toyfor 1692 P 90 
(1) Re Ctavthaj, 1693 P. 108 


(e) 


tw 


(0 

(i) 


(m) 

Re 

Afas:ey, 1899 P 

270 

. 


tVilliami. 1918 P 122 

18 

. R* 
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Re 

Tamer 12 P D 


Agnese, 1900 P 60 
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Re 

(Jjcof 4 Sw & T* 


(P) 

Re 

Butmn. 84 L J P 

92 


( 9 ) 

Re 

OiPPen. 1911 P 108. we tit 


Hall. 1914 P 1. 


24Z. 

(d 

Re 

Bateman, 2 P & 

D 


Re 

Makhun 3 C W 

N 

c c c 


X X 

X V 1 1 I , Re Hopkins 

3 P 

& D, 

( 3 ) 

235 

Re 

CtundiJ I P 6e D 

459 , 

Re 


iro/jft. 1692 P 230 


611. 

(0 

Re 

•Drintaalet 2 Sw « 

Tt 


see 

Re Daoh 1906 P . 


(u> 

Re 

Cholwlll. 1 P & D. 

19^ 


(o) 

Re 

Jonei I Sw & Tf_ 

M 

(»} 

Re 

CacenJiih 5 C 

\v 

N 

(0 

c X : 
Afa 

Shan V Mat Cft/f 

44 I C 


138 

. 7?e Kamlnemonej 21 

C 697 


tee 

W. 304 in 12 W " 


fuller lilt 





S 255] THL INDIAV sncors‘iio'1 vct 571 

Tho section Ordinarily a grant of lotters of administration undor Ss SIS 
and 219 or of probate under S 222 ahonid bo of tho entire property of tho 
deceased (a) This section and the next prOTldo for partial grants i e for grants 
with the exception of some portion of the testator’s estate, but the section does 
not speedy the clrcumstancet under which such grants may bo made Grants of 
this nature are entirely exceptional and ahontd not be mads unless a very strong 
reason Is given (f>) The grants are commonly mado when the testator himself has 
appointed an executor for a Special purpose, tg in respect of trusts created by 
the will or oodicit and another executor for all other purposes When a grant 
with exception has been made, the only other application for a grant that would 
be entertained would be for the rest of the estate under 6 2 57 (; v ) 

When grants subject to exception are made "If a testator appoints 
one executor for a special purpose or In respect to a specified food only, and 
another executor for all other purposes the latter may take probate save and 
except that purpose or fund Or, on a reounclatlon or failure of the last men* 
tloned executor or Jftbero be no such other executor, the residuary legatee or 
devisee may take administration (with the will annexed) of the effects of the 
deceased under the same exception” (c). Therefore where a testator appoints 
executors under bis will, but a separate executor to carry into effect the trusts 
and dispositions of a codicil If the general executor be the first to apply, the grant 
made to him will be save and except the property in respeot of which a special 
executor has been appointed (d) 

There IS another class of eases where probate may be refused of a part of a 
will and therefore the grant must be subject to the part excluded These cases 
have been thus summed up (e) —A will may lo part be admitted to probate and 
in part refused Thus if the Court bo satisfied that a particular clause 
has been Inserted in a will, by fraud without the knowledge of the testator in 
fals lifetime (/} or by forgery after his death or it would seem, if be had been 
induced by fraud to make it a part of bis will (A), probate will be granted of the 
instrument with the reservation of that clause (even it seems where the rejeo* 
tlon of the words renders the context ambiguous or meaningless) (i) or where a 
clause has been added per iRcuriam and the will was not read over to the deceased, 
the clause will be omitted (^) Offensive and scurrilous matters have been ex 
punged from probate (fc) A clause revoking all former wills (/) and a clause 
inserted after the execution of a will not signed and not attested (m) have been 


Aidal Ghafut v /ayorSa/ 33 Boo 
L R. 1093 

Re ilomenef I P &: D 350 , 
Clfi}a T Maninita 31 C W 
N 674 

Ti & C 22fl 16 Ed. 

H XIV 170 
\V 258 12 Ed 

Batton T Rohlra 2 Philliin 455 note 
I b 

PhtiM r Beele, t P W 383. 
Allen T MePhetton, L. R. 1 H U 
191 

Re !Bothfn 1691 P 251 but tee 
Rhodci T Bhodei 7 A C (198) 


(I) Re ‘Duane 2 Sw & Tr 520, 
Re Shaman I P fle D 661 , 

Re Onald 3 P & D 162 . Re 
Afoure 1692 P 378 

H) Cuilu T Cudu, 3 Add. 33 Re 
floneynwfd 2 P & D 251 Re 
mile 1914 P 153, Re He<nwd 
1915 P 47, where the b I tary 
authontiei objected to ihe publication 

ofa foldieiswill W 259 l2Ed. 

(l) Matkhea v Tumet 5 C W N 
cxxxti. Re Otvald 3 P & D 
162 fold 

(m) v KheUtomonl 27 C 
4 C W N 501 
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deleted Where In a will ccrtala clauses were loserted without the testators 
knowledge they were oioluded from probate (a) 

Where grants subject to exception are not made A limited grant 
cannot be made where there is an executor without limitation appointed by the 
will (6), but under special circumstances a limited adtoinistration was granted m « 
CowaT Ghosaul (c) In England the rule in such a case is either to pronounce for the 
whole will or to declare an intestacy (d) It has been pointed out that it will lead 
to great inconvenience if separate letters of administration for separate portions 
of one estate be granted to all the various heirs of the deceased but except ons 
can be made under certain circumstances under this section (e). Stamp duty la 
payable on the entire sum stated in petition as likely to come to the hands of the 
executor, oven though by reason of a compromise the executor be empowered to 
recover a fraction of this sum (/) 

256. (S. 227. P. 43). Whenever the nature of the case 
Administration requires that an exception be made, letter^ 
with exception Qf administration shall be granted subject 

to such exception. 

The section Not only probate as stated in the last section but letters of 
admiDtatiatioQ also may be granted under this section subject to an exception 
A grant under this or the preceding section is called o grant 'save and except or 
administration *save and except* A grant may be made under this section wbers 
the will deals with a part of the testators property and he dies intestate as to 
the rest ((;) 

The law has been thus laid down (A) — * When a testator has made his 
for a particular or limited purpose only, eg the administration of a fund vested 
in himself as trustee the administration of an estate vested m himself as executor 
or the adniinistratioD of his own property in some particular district or country'” 
and has died intestate as regards all other property of his own or vested in bio 
the persons entitled to bis undisposed of residuary estate or heir at law without 
waiting for the executor to take the limited probate which ho is entitled to under 
such c rcumstances may take administration of the deceaseds estate save and 
except what tbo testator has himself excepted 

Ordinarily Hindus cannot take limited administration under this section but 
must take general letters yet exception may bo made under special circum 
stances (i*) 


(a) GlHih V Fiashara) I C L 1 

109 

(&) Re Ram Chand 5 C. 2 Re 

Gtiih 6 C 483 Re Thaker 6 

D 460 Salpal V ColUciot oj 

Afu//on 12 Lah 584 

(c) 10 C. 554 Afohlm v Saiajutola, 

9 C L J 576 

(d) W 262 12 Ed lefeniog la Spfalt 

V tiacis 4 408 , Re Ford, 

(1902) 1 Ch 218 (1902) 2 Ch 


>05 ^ I I 

■foh m V Sarajutal^ 9 C I- J 
•76 17 

Salpai V CoUeelol oj AfaUan U 

itone!/ V Sioneff 72 I C fll|. 
I]3. Re Afa^ lfi9I I’ 295 

niopeily abroad) 
ir & C 229 9 
ee pieviouj S Note 
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PracUco If ft ■rroJaU n* i't • f=rf^<*eflT 

rrtr*<‘*t of ft f^pcU! r»Tt of h>* ft*'^ ftnolVpi •X'^olcr f rillolii'T 

I'fol’ate l« praatri lo tbp litjff. If hft it I*!* fril io ^TT^J, i»»ft ftcJ *x 'T* 

• pTf lal farpo** rr afvecICc pift of ib* r<Utft On Ibe cl'-ff If tbt 

exfculcr li tho frit to cblila ft praBl, Ibp Olhff mr l»V« fcbstft rTf/rrn»n i of 
therrit of tbr tritator’a itOffilf tin* cpxI fp*tloa1 If J-otb fxpcalori ftrrlf 
nmolltntoaily the pTTat nay b* nade to thft aane Initronent, bat the ro^tff 
of the excenton are djillajrtiiiheJ, I rrohate !• praoted to the pearral execotcf 
of all the eitate fire and except the r'orrrty which tmIi I" the United exeeolor, sod 
probate It granted to the litrlle j rxccator reatrl'ted Io lecordance with t'-e will (e). 

Ornnff of the rest, 

257, (S. 228. P. 44) Whf'novcr n grnnt with oteep. 
rrohate or ad Iwn of probilo. Of of Icttors of ndtninistrntbn 
ffiftiairatioa of reit with or ithout tho VTill nniicTcd, hflS been 
tnncle, the p^'r^on entitled to probate or ndminbtration of the 
remainder of the dccea'^efl *» estate may take a grant of probato 
or letters of ndministritlon, as the case may bo, of the rest of 
the deceaseds estate. 

Tho section A graot ander tbta aectloo la a comptemeat of a limited 
gnat, the two together make op a complete grant of admlalslratioa of the 
coUre catate After a limited groat of admlaUtratleo baa beco made uadcr 
S. S55 aay other applleatloo for grant of letters should come under this 
aeelloQ The section does not autboriae dllfereDt people to get ladlridual grants 
limited to the particular property irbich the) happen to claim (b) 

Cnstcrorum grant. After o grant saTo and except has been made nnder 
either of the two preceding sections a grant of probate or of administration 
tnay be made of the test or remainder of the deceased’s estate. This Is 
known 83 a eeeterorum grant Where there Is a general executor under a 
will and also a special executor with limited functions under tha will or codicil, 
if “the special eseentor obtain his grant first, the subsequent grant made to 
the general executor is called a ccrlmrum grant (e)'* ’The probate or ad* 
ministration following upon such a limited grant (as has been dealt with in the 
last two sections) Is caterorum , it Is a grant for that part of the estate, 
or for that purpose, which was excluded &om the scope of the grant ’save 
and except (d).’ 


Grant oj effects unadmimstercd 

258. (S 229 P. 45). If an executor to whom probate 
Grant of effects has booD granted has died, leaving a part of 
unadministered t.iie testator’s estate uDadministered, a new 


(o) Mortimer, Piobue Pisehce 449 (c) R XIV 170 Sec preriou* S 

l6) Cirja T AfanWra 31 C W N OoJe. 

874 . 103 I C 692 (d) Tr fit C 230 , lee Mortimer, 
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representative may be appointed tor the purpose o£ administer, 
ing such part of the estate. 


1. The section Tho section applies (1) where a sole executor or the 
sole survivor of the acting executors dies after taking out probate, (2) before 
completing the administration of the estate, because the estate is absolutely 
unrepresented until someone comes forward and gets a grant of letters (a) The 
Probate and Administration Act, it has been pointed out, sought to avoid this 
absence of representation (6) It docs not apply (1) where there are executors 
alive who have taken probate, or, (2) where no probate has been taken (c) 
All grants of whatever description, whether general or limited may bo followed 
by a grant of administration de boms non (d). 


Where there are several executors on the death of one, a de boms admiin^ 
tration cannot be obtained for the representation in such a case accrues to 
tho surviving executors (e) Therefore a debonis grant is made where an cm 
outor or administrator has obtained a grant but has died after partially ad 
mmiatermg the estate or not at all. but where no probate or letters of ad 
ministration have been obtained at all, the grant that is made is an original 
grant A de bonis grant is thus a second or supplementary grant made for 
the purpose of completing the administration of an estate already begun The 
section makes It clear by the words ‘to whom estate unadmiotstered 
Where an executor dies without having fully administered the trusts of tl>® 
will or not having administered them at all, tho administration that becomes 
necessary is called administration de boms non, that is, of the goods left u& 
administered by the former executor Therefore, on the death of an executor 
under such circumstances as the heir can not bring a suit to recover the rent 
of the estate, an administrator de boms non has to be appointed (/ ) 


2. On administrators death There is no provision made m 
section as to what is to happen on the death of the sole or sole surviylng admiois 
trator It has been held however that a grant de boms non may be made not 
only on the death of an executor but also on the death of an administrator 
without fully administering the estate Thus where letters of administration 
durante mxnore atato were granted to a widow, upon the death of the minor 
before tho estate had been fully administered, held, the widow was entitled to 
a debonis grant fp) Administration debonis non has been granted on the death 
of on administrator with the will annexed (A) Such cases. It should be noticed 
do not come within the language of tho aection whloh Is confined to the case 
of the death of an executor Where the original administrator of a decease 


(a) 


(ch 


Oe Souza T 5 o/ 5 Jot India, 
12 B L R O C 423 
t^atoilmmulu v Gu\am Uunaln 16 

M 71 

Ranjlt y Joganotha 12 C 375 
Wanf^eti v Wan^otd I Solk 
299, 308 
Tf & C 


Culam 16 


[e) S 226 

(/) Naiailmmulu 

Ig) cm, 6 C W N 581 . 

PM„or 2 C W N cnir 
W R, Air<iWu/i 3 C W N 
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intestate could not be found admlnlatratfon de bonis non was granted to one 
of the next of kin upon her aOidaTlt that she believed tbo original admlnls 
trator (her brother) to bo dead (a) 


3 Leaving unadmlnlstorod Aa the object of a de boms grant is to 
oompleto the administration of tho estate of the deceased it is clear such a 
grant will not be made if the estate In fact has been fully administered Tbo 
application must show that thore was some estate of tho deceased which 
require to be administered ( 6 ) Similarly applications for sale (c) or mortgage (d) 
have been refused where they wero not necessary for tbo purposes of adminis 
tration Permission to alienate property oaanot bo granted where administration 
IS complete (e) Such permission cannot bo granted to an administrator 
de boms non (f'l A presumption of having completed tho administration has 
been said to arise after the lapse of twenty years (g) 


4 Death of shebalt In case of an endowment a shebait is always 
necessary to take possession of the property and manage it Administration 
can never be said to bo complete la such a case (A) On the death of a shebait a new 
sAehairor an administrator has to be appointed becauso the trust is of a per 
petual ebaraoter ' So loog as an administrator is not appointed the estate 
would be wholly uoropresented (i) But It baa been pointed out that a shebait 
administering the affairs of an idol la not an administrator in the striot 
technical sense in which that term is used in connection with tho estate of a 
deceased person fy) Accordingly an application for letters of administration by 
the successor on the death of a mohunt was refused (L) 

5 Powers of on administrator debonts non An administrator de bonis non 
succeeds to all the legal rights which belonged to tbo legal representative under 
the original grant and bis duty is to oontioue the administration of the estate 
of the deceased (0 He is entitled to sue upon bills of ezchango endorsed in 
favour of the legal representative of tbo deocased (n) be can collect the property 
of the deceased testator (n) can realise assets that are in the hands of third 
persons (o) can enforce a promise made to an executor (p) As has been 
ovsetved in Barada y Oajcndra ( 9 ) it Is the duty of the successor in the 
administration to recover the whole estate to take possession of It demand 


(a) Re Saker 1909 P 233 
lb) Chandi v Bank< 10 C \V N 432 
Lokshml y fVanda cni 9 C L I 
M6 

(c) Re Hemming 23 C 579 
(rf) Hurling 3 C. W N 635 
fold la Lett v 14 C 

W N 463 

(e) Gour v htenmehinl 25 C W N 
332. 

{/) Re Hemming 23 C. 579 
{g) Chandi r Sanke IOC W N 432. 
(A) Parmenandai v yinayekfoo 9 1 A. 
86 7 D 19 

(0 Ranjil T Jagennelh 12 C 375 
ii) Jilal y Jag Mehan, 16 C Vt N 


796 60 I 

(t) Qout y ATonmohlnl 25 C W N 
332. 

(l) See Re Hemming 23 C 579 

(m) CatheTTsood y Chaiaud I B & C 
ISO 154 

(n) WankJord y WanJiJotd I Salk. 

306 

(o) Langford y Afahony 4 Dr & W 
107 

Ip) //rtf V Smith 7 T R 182 W 
551 12 Ed 

9 C L. J 383 13 C W N 
557 (tee catea cited) Bal Afeheii 
y AieganChand 29 D 96 6 
L. R. 653 
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It should be uotod that a cessate grant is made to the party entitled to the 
orJBtnal grant Generally speaking, on the death of a person, if a grant becomes 
ineffectual then a grant de boms non la made and not a cessate grant A cessale 
grant Is a general grant not limited to effcots unsdm mistered though such is the 
practice In England from 1897 ‘ The substituted executor takes the executor s oath 

but swears the estate at the value only of what remains undistributed but m case 
of letters of administration under a cessate grant an administrator taking such a 
grant has to furnish security to the same anaouut as tha original administrator (a) 

It will be seen that a cessate grant like one tie horns nori is to be made when 
admioistiation IS not complotc but a cessate grant is a general grant whereas 
that de bonts non is of effects unadministered 


CHAPTER in 

ALTERATION AND REVOCATION OF GRANTS 


261. {S. 232. P. 48.) Eirors in names and desciiptioES 
What errors may oT in Setting forth the time and place of tbe 
be rectified by Court deceased’s death, or the purpose in a limited 
grant, may be rectified by the Court, and the grant of prohat® 
OP letters of administiation may be altered and arooDut^i 
accordingly 

The section The section ladicates that it is where the errors are of ^ 
trivial nature or not of sufficient Importioce that alterations In probates wilt ® 
allowed. In other cases however the grant is to be revoked (b) Ru* *be 
has possibly got wider powers than those mentioned In this section because S 
makes the Civil Procedure Code applicable to probate proceedings and accordiofty 
the Probate Court has powers conferred on the Civil Court by Ss Il4 and 151 e 
that Code 


Errors In Wills It baa been already observed that an error 
or description in the will may be corrected or an omission maybesuppiifi 
the tune of grant of probate (8s 76 & 77j Thus a mistake in a surnotno in ® 
Will may bo corrected in the probate (c) A clause la a will approved bJ | ® 
testator cannot be excepted out of the grant (d) A mistake can be corrcc c 
or an omission supplied only if It be perfectly clear by far Infereucofrom tben n 


(q) 


a) 

(cl 


vliSoH T yihbotl 2 PKjIL 578 
H XIV 171 
MorlimCT 49l 

SbullIttfOrlh I Curt 911 R< 
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Cooptr 1899 P 193 
Harter v Harter 3 
Collins V histone 
Rhodes V Rhodes 7 
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will that tbtre Ii iDch a mlilak« or omlnlon (<t). Where a will bai been brongbt 
to the mind of the testator It Is toiposaible to hold that anjthlns contained In 
it is a xsistabe, but when words were not icalljr brought to the mind of the testator, 
then words prored to bare been Inserted la the will by mistake tnajr be eliminated 
from probate (h). *’The Court cannot, eecn by consent, order a passage of the Will 
to be expunged, which the testator, beloc of sound tnind, intended to form part of 
it”(c) It has been held In seme eases, bowerer, that the worde of a will may bo 
struck out but new words raajr not be Inserted (d). 

Errors In Probate. This section deals with errors dlscorered after the 
grant or with the rectification of errors In probates and not with errors In wilts. 
“Alterations bare been allowed in the relationship and status of the grantee... 
in the character In which a person applied for a grant, where the aame peraon wat 
entitled under the new eharaoter ... (by) tbs Ineertlon of a limitation “for the use 
and benefit of minora** ... In limited grants also, amendments are allowed when 
there has been a misdescription of the property which Is to bo administered, or 
where there has been a mlnecitsi of the power under which a will has been made, 
or of a deed by which the trust has been created** (e). 

Probate has accordingly been amended by Inserting a fuller address of the 
testator than that giren In the probate (/), by laserting a memorandum showing 
the true date of execution of a will (y). by allowing an alteration of names (/i), or 
of words (0. An error in the printed form of the probate has been allowed to 
be corrected (/). 

262. (S, 233. P. 49.) If, after tbo grant of letters of 
Procedure where administration with the will annexed, a 
af?er” rant oridmi- discovered, it maj bo added to the 

nistraSon” wUh will grant On duo proof and identification, and 
the grant maj bo altered and amended 

accordingly. 

Procedure on discovery of codicil. The case where a codicil is discovered 
after grant of probate of a will has been dealt with in 8. 2S5. This section states 
that where letters of administration with the will annexed has been granted and 


(a) Phlllipi r. Ckalmbtrhlne, 4 V«. 
51, 57; MtUUh T. McllUh, 4Ve*.- 
45, 50. 

(&) Brbeoe V. BaJlle-HamlUon, 1902 
P. y4 ; KC Foullon r. AnJttv, L. R, 

7 H. L~ 443 ; Qaatdhoun t. 
Black^uffU I P. & O. 109 (nilet 
Uid dowB.) 

(c) W. 258. 12 Ed. Re Foimt, 2 
Sw. 8c Tr. 334 ; but lee 9{e 
Sfiarmaa, I P. & O. 661 ; Re 
Smilk. 15 P. D. 2. 

(d) Re IVatketcy. 63 L- T. 255; Re 

5corr. 1901 P. 190; StConeU r. 
Sfomll, 7 P. D. 68 : Cellini t. 
SlUlone, 1893 P. I. But the 

coDirsty view hsi been ntiauioed 


ia Re Moore, 1892 P. 376 ; Camelt- 
Boltfield r. GameH^^UfietJ, I^I 
P. 335 ; Ctegion t. Taylor, 1917 
P. 256. 

(e) Tr. & C. 278. 

(/) Re Tovgeod, 2 P. & D. 409. 

(g) Re Allcfiln, I P. & D. 664. 

{hi Re mile. 4 C 562 (‘wud* <abr- 
htuted for ‘white’) ; Baihell, 

13 P, D. 7 (‘Bditol’ nibttilQted 

for ‘Britiih.') 

(fl Re HuJdletlon, 63 L. T. 255 

(tacludiog *(Aiiituted for eiclodias*); 
»ee Re Gordon, 1692 P. 228 ; 
BtUcoe T. B^Uie'Hamilhn, 1902 
R. 234. 

(i) Qerlndta T. Rajetvarl, 27 C 5. 

/ 
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subsequently a codicil Is discovered, the grant of administration may be amended 
and altered, there will not be a fresh grant after revocation of the original grant. 
In England the rule Is that where administration with the will annexed has been 
granted and a codicil Is discovered, the grant must be revoked and a fresh grant 
is made with the wilt and the oodioll annexed (a). 

Revocation or 263. (S. 234. P. 50). The grant of 

annulment for just probate OF letters of administration may be 
revoked or annulled for just cause. 

Effiplanatio7J» — Just cause shall be deemed to exist where— 

(a) the proceedings to obtain the grant were defective 
in Substance ; or 

’ • (6) the grant was obtained fraudulently by making s 
false suggestion, or by concealing from tlie Court something 
material to the case ; or 

(c) the grant was obtained by means of an untrue 

allegation of a fact essential in point of law to justify the 

grant, though such allegation was made in ignorance or 

inadvertently ; or 

(d) the grant has become useless and inoperative 
through circumstances ; or 

(e) the person to whom the grant was made ^ 

wilfully and without reasonable cause omitted to exhibit an 
inventory or account in accordance with the provisions ot 
Chapter VII of this Part, or has exhibited under that 
Chapter an inventory or account which is untrue in a material 
respect. 

Illustrations. 

(t) Tbc Court by which the grant was made bad so jurisdiction. 

(t») The grant was made without oitfng parties who ought to have been 
oltcd. 

(ill) The will of which probate was obtained was forged or revoked. 

(iv) A obtained letters of admioiatration to tho estate of B, as hfs widow, 
but It has elace transpired that she was aever married to him. 

(f) A has taken administration to the estate of B as if be had died Intestate, 
but a will has since been discovered. 

(ti) Since probate was granted, a later will has been discovered. 


(o^ Ti. & C 32. m 



S. 2G3] TIIF INDIAN SDOOIISSION ACT. 581 

(viO Since probate was granted, a codicil has been discovered which 
revokes or adds to the appointment of ezecoiors under the will. 

(tut) The person to whom probate was, or letters of administration were, 
granted has subsequently become of unsound mind. 

1. Change The words 'shall be deemed to exist where’ have been Bubstl> 
tuted for the word Ms*. 

2 The section The section Is very comprehensive and gives very wide 
powers to the Probate Court to revoke a grant. A grant can be revoked not only 
on account of defects In the procedure but on the ground that the will Itself 
was a forgery (a ) 

Proceedings under this sect Ion will lie against a probate that has issued 
and not against a mere order for a grant of probate, for there Is no grant 
actually in existence in the latter case (h) Where the grant has not been Issued the 
order gtantisg probate being a decree has been set aside by appropriate pro* 
eecdings taken under Sa 114 and 151 O.P.O. (c). 

After a grant of probate or of letters of administration with the will annexed 
has been made the only procedure provided by the law for the revocation of such 
a grant is that laid down in this teetloo. When a general grant has been made 
it operates upon the whole estate and it establishes the will from the death of 
the testator and readers valid all intermediate acts of tbe executor as such (d) 
Such a general grant continues to be in existence until It is recalled or revoked (e). 
So long as probate stands, tbe only matter for consideration is whether & }ust 
cause for the revocation of tbe probate granted has been made out (/), and no 
question of tbe geauineness of a will arises for consideration till the Court has 
decided that the grant must be revoked on one or other of the grounds mentioned 
in this section (p). Tbe only grounde on which a probate can be impeached in 
a Probate Court are those mentioned In this section (A), a civil eult would lie 
under 8. 44 of the Evidence Act (0 It has been observed that what would not have 
furnished a ground for refusing probate can form no ground for revoking It Ij), 
The Court has a discretion in determining whether or not to act under this 


loi ‘Dcropti V Sanll, 116 I C. 452. 
ii) JafnieUl v. Hirjikhai, 37 B 159, 
170-1. 

(el 9ie ’Pilamher, 5 B 638 , "PoTman 
r Nek Ram 37 A 380 ; Kyone v. 
Kyon 3 R«og 261 , lee f^maukh 
T Pathatl, 7 Lth 270, 94 I C. 
329 

KemoUoekan » Nitmtten, 4 C 360; 
Re I^lamhet, 5 B 638 , Srlt 
Cfandia v ^Qhaidortnl, 32 C. W. N 
993 ; 114 I C 794; tee St.227, 
273. 327 

(el Rani Hemanglnl t Saiat, 34 C.L. 
J 457. 459. 66 I C 682. It it 
coDcIuiire evidnee, m laeg si it 


vobtltlt, of ibe proper execuiioo of 
the will snd ol the legal character 
conferred on the graotce. Dc*opn t 
Sanft, 116 1 C. 452, KUhoiihal v. 
RatxkhoJia 38 B 427, 25 1. C. 
37 ; Penkata Ratnem v. Reia Rem, 
31 M U J 277, 35 I. C 654 
(/) tBdedoienr Samvar, I0 C. L.J. 
263, 274 ! Jikhllenati t. //art, 4b 
C L J 297. 

(#) .nfai^iMdaylnf v Kamcdhat, I9 C 
W- N 1108 

(6) Re 21Ao6aioorh/arf, 6 C 46Q. 

(rt ZXwopff V 5Mf£. 116 1 C 452; 

( 1 ) iBafta^ta^ae v. Sai^/iel, 26 B, 
792, 797. 
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section (a). A grant once made ought not to be cancelled without giving notice to 
the party m whoso favour it has been made (6). There ia no specific tune limit 
for making an application for revooation (c). If the estate has been fully 
administered there is no occasion for an application for revocation of a 
grant (d). 


3. Just cause* These words, as explained in the clauses set forth m this 
section, are exhaustive and not illustrative (e) The Court will refuse to revoke 
a grant where no ground under one or other of the clauses of this section can 
be made out, even though the order may have boon erroneous!/). Unfitness or 
incompetence (g) of, or maladministration by (A), an executor therefore, does 
not fall within the meaning of the *just cause as explained in this section So also 
probate cannot be revoked on the ground of a will being contrary to Mubammadan 
law (t) Id such cases, however, an application may be made under S 301 for 
removal of the executor. If any of the grounds mentioned in S 263 is made out In 
support of the application for ravocatton. the order for revocation should he 
made (j). 


4. What is not lUSt cause Mere disagreement between admialitra 
tots is not a last cause for anuuniog letters of admlntstratloa (A) Mumansgo 
meat by an executor la not a just cause for revocation of probate, although the 
executor Is liable for devastation under Ss 368 and 36? (1), dot Is the subsequent 
bankruptcy of the executor (m) Letters of administration (n) or probate fo) ffUl 
not be annulled on the ground that the person to whom it was granted had 
become morally disqualified to act A grant of letters of administration obtained 
by suppressing a will containing no appointment of executor is “ot void 
ab initto and the sale by an administrator, so appointed, to a purchaser who Is 
Ignorant of the suppression of the will. Is good, though the grant was revoked 
afterwards (p), but the case will be different where executors have been appomte 
by the will (g) 


(a) BnnJa v Radhlea II C. 492, 
KomoUochon v Nilrullon 4 C. 360 
{old , PtafuUananda v tBrojendra, 
51 I C 593 (spplicaiios for 
revocation of letteii 40 yean after 
ffraol) , tee Hemlata v Radharaman, 
51 I C 561 

{h) Patman ▼ Bohra Nek, 37 A 380 

(c) Kathl V GopI, 19 C 48, Shyamlal 
V i^amernar/ 23 C L. J 62 , 
jr’rafuUananda v Brojendra 5f 1 
C. 593 

Id) Srtfh r Bhahalartnl, 32 C. W. N 
993. 114 I C. 794 

^t) Annoda v Kali. 24 C. 95 , Bal 
Gangadhat v Sakvoatial, 26 B 
792, 793 , Suhroya v Rangammall 
28 M I6t 

{/) O/Kcfaf Tniifee r Kumudlnl, 37 C. 
387 . Kahmaddtn v llata, 109 I 
C 243 


(k) 


Mara Coomar v DoorgamonI 21 C. 

195 

Annoda v Kalt, 24 C 95 
Md Rena v Sailda, 23 C. w. N 
658 . 49 I C 128 , ^ ,nq 

Kallmaddin v Mato Sundan, 

I C 243 ^ ,, r 

Couf V Saraf 40 C 50 1 6 ^ 
W N 880 ; but tee Sytendra v 
Amrlta 23 C W. N 763, 769 
Annoda r Kali 24 C. 95 
HilU V 1 Salk 36 cited to 

Re Palfenon, 2 C W N «cir 
Re Afohun v Lulchmun, o ^ . 

Hara Coomar r •Docrgaimnt. 

C- 195 m n 5?0 

BofoU V Boxall 27 Cb D o' 
Shallaja v Jadu 19 C 

Qopal V Btidree 33 C. 657, 664, 
10 C. W. N 662. 
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There can be do revocatloD by conaeot of parties (<t) but under English taw 
if the consent h&d been gWea to & etaoi of prob&te upon condtMons which were 
not complied with the grant will be rcrohed (h) 

5 Clause (a) The tllustrattons mention two classes of cases as coming 
under this clause ti (1) where the court whteh made the grant had no jurisdic 
tioD (c) see S 275 and (2) where the grant was made without citing parties who 
ooght to hare been cited Decisions arc numerous of the latter class 

6 Citation A citation is cither compulsory as under Ss 229 and 235 or 
discretionary as under 8. 283 There arc three kinds of citations (1) to accept and 
refuse the grant and (2) to come and tee the proceedings Another citation has 
been added nr when a earcat is filed citations will be required to bo served on 
all persons who are next of kin or ato interested In the estate (d) Where the 
former baa been omitted the grant will be defeetiee on the face of it and should 
be revoked as soon as the defect comes to the notice of the Court Where, 
however, the citation la dlserotlonary and a person who may be interested in 
dlspatiog the genuineness of the will is not cited and probato Is granted ex jmr/e, 
the Court cannot say that the mere absence of the citation invalidates the grant (e) 
Letters of admlalstratloa will also b« revoked on the ground that proper citation 
has not been issued (/) 

Zfa party be cogoisaot of tbo proceedings for probate or letters of adml&tstra 
tion and allow the proceedings to be concluded In bis absence be will not be allowed 
to come la afterwards and bavo the grant revoked or the pioceedinga reopened Ip) 
noless be is a ne essary patty (k) 

A epecial ehatioo ought to issue upon persons whose interests are directly 
affected by the will (i) Ail persons whose Interests are adversely affected are 
entitled to notice (y) In some cases under S 283 the District Judge may if he 
thinks proper Issue cltat ons upon all persons whose rights are immediately 
affected by the will but the abseoco of suoh citation wiH not make the proceedings 
defective within the meaning of this section (/t) Though probate may not be revoked 
because the judge m the excercUe of bis discretionary power under 8 283 refused 
to have citation served upon a person it will be good ground for enquiring into 


(a) Re Hulop I Rob 457 , Re RdJ 
n P D 70 

(5) Nicol T 2 Moo P C 80 

W 396 12 Ed 

(c) An Older clearly lUesal e.f,a grant 
of letteri of adminittrai on to a part 
of the estate of the deceased will 
be TCToled Sareda v Tnguna 46 
I C 117 

(rf) Venldat v Champchal 3! 

Boa L. R 1014 122 I C 126 
(many oI the Engliib cualion* sie 
not known in ihii country > 

(e) ‘Dtgmhat v Aarayon, I3 Boq 
L. R. 38, 

(/) Hotmus]! V Bai Dhenialjl 12 B 
164 *7^* Ctmga, 2 C. W N 607 


KallmadJn v Hara Sundarf 109 
I C 243 Ramanandl ▼ Kadavail 
30 Bom L R 227 , 32 C W 
N 402 P C. 

(j) Daljejtdra v Qolok 21 C. L. J 
287 (see cases refd to) Kanhol v 
Jogend a I Pal 86 Sadafal v 
Gadati 35 C W N 58. 

(A) Afanottma v Shlca 42 C 480 

(0 Re Hurre Loll 8 C, 570 

(J) Daljendra r Qoloke 19 C. W N 
747 2B 1 a 574 

(i^) Aatanny r Sarojafif 18 C. 45 
fold in Sadafal r Gadart 35 C. 
W N 58 131 I C 856 Re 

Hurra Loll 8 C. 570 
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the geDumeness of the will (a) But probate granted without citing the heir at 
law is liable to be revoked (6), and he can call upon the executors to prove the 
will m solemn form In his presence (c) Citation should also issue on a rever 
sionary heir (d), or the next of kin or legatee (c), even If he be before the Court m 
another capacity If a will be proved in common form without citing the next 
reversioner and the executor refuses to prove the will m solemn form, probate 
will be revoked Those who prove the will in common form do so at their risk 
namely, of having the grant set aside (/) There is a distinction between cases 
of wills and cases of intestacy in the matter of citations The omission to cite 
In the former case prejudicially affects the rights of persons to properties which 
they would be entitled to inherit lo the absence of the will, while in the latter 
class of cases such omission only affects their preferential right to administer 
the estate or prevents them from objecting to the personnel of the administrator 
Therefore in the case of a grant of letters of administration, the letters will not 
be necessarily revoked because of the omission to issue citations to certain parties 
who were interested (g). 


A party cannot apply for revocation who had been served with citation or 
bad been cognisant of the probate proceedings and did not oppose the grant (ft) 
but this rule does not apply where the interest of a minor is affected (t), iinlsss 
there was fraud or collusion on the part of the guardian or discovery after 
of probate that the will was not genuine or perhaps there was gross neglige®®® 
by the guardian (A;) 

A proceeding is defective under the first clause where the statement as to tlit 
relations of the deceased is Incorrectly given so as to mislead the Court and thereby 
prevent it from direotlng the issue of oitatioos on them (/) 


7 Citation where minors are concerned The object of citation 

that all persons whose interests are or may be adversely affected by the sentence 
of the Probate Court shall have notice of the proceedings and an opportunity o 
intervening for the protection of their interest This purpose is not achieved 7 
the issue of citations to infants without having guardians ad litem appointed 


(a) T)/gam&ai v Natoyan 13 Bom 

L R 38 

(i) Re Amrila 27 C 350 Komona 

V Hutiolall, 8 C 570 
(c) Btirtda v RaJhlea, 1 1 C 492 , 

tComollochun v /V/hu/fan, 4 C 360, 
RehelU V Rebelli, 2 C W N 

1 00 , Re Haiendfa 6 C W N 
383 (atgumcot oi counsel ) That 
queilion will not be decided In lbi» 
application, v Hutty 30 

a 523 7 C W. N 450 
Id) Shyama r PtafuUa, 21 C. L. J 

557. 19 C W N 832 
(e) &nier/<v v Ttevamen, 4 Sw & 

Tr 197 

(/) Re Cop/, 5 C L J 560 
(r) Ranmoy r 31 C. N 

** 160. 100 I C 177 

(A) Brinda v Radhka 1 1 C 492 , 
Riem Chand v Sutendra. 9 C W. 


(1) 


(j) 

(*) 

(0 

(m) 


N 190, Kanhal V /ogendra . I ?«*• 
86 , 69 1 C 61 1 . , ,<17 

Dufijendra v Qohkt 21 C L J ^ J 
Shotothlbala v Anandamoyce i 
W N 6 , but «ee S///i* v Rarfft^^ 
n C 492 , Nulatlny v Btahmomo^ 
18 C 45 (lee ^ 

BhvggfAuUy, 27 C 927, 4 
N 757 . ,fl c 

IKiilailny v Brahmomoyl. 'o 

Lalla Sheo v Ramnandan 22 C 
6, Cunandai V LadakoaM 

Shyama v Pra/ulla, 19 C 

082 I 1 

"Daljendta v Colok 2J t- 
287, 19 C W N 

hala V Anandamovte 
N 6 . Rebcllt V Rtbellf I ^ 

N 100 
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It 19 also tbo duty of the persoa appolntlog the guardian to ace that the guardian 
accepts tbo appointment and takes upon himself the burden thereof (n) It is 
always open to a minor to repudiate the act of his guardain >f it can bo shewn 
that the act was clearly Illegal (6) Upon an application for probate the 
citation must be properly served and where the Interest of a minor is affected, 
the prudent course is for tho propoundor to have the will proved per testes in the 
presence of an Independent guardian ad Itlem appointed for the minor (c) But 
where a person who is named as the guardian adhtem of a minor appears and 
takes part in the proceedings and properly looks after the interest of tho minor, 
the minor has been held to have been effectively represented though there was no 
formal order appointing such person as the guardian ad htem of tbo minor (d) 
If a will be admitted to probate without an infant beiog cited, this will be just 
cause for revocation on his attaining age, when he will bo entitled to require tbo 
executor to prove the will in bis presence (e) Infanta who arc reversionary heirs 
are entitled to special citation (/} The infant ought to be represented by a guar 
dian ad htem and citation served upon such guardian (y) Infants who have no 
interests In the estate are not entitled to apply for revocation because they have 
not been served with oitatioos (h) 


8 Common and solemn forms A probate in common form is Issued wlioro 
tbo validity of a will fs not contested or questioned The executor proves the will, 
in the absence of the parties interested upon his oath or upon such further 
evidence as may be required Probate in solemn form is obtained by tho executor 
in an action In which the persons prejudiced by it have been made parties and the 
Court upon hearing the evidence pronounces for tbo validity of the will (>) 
Probate granted in common form Is final unless it be challenged under this seo' 
tion and ordinarily it should be proved afresh at the request of a party inlcrestod, 
but not where tbo party bad been aware of the proceeding and bad abstained 
from coming forward 0) Therefore It Is at tbo instance of parties, who hare 
not appeared and have not been cited that a grant will be revoked under this 
section if just cause be shown (41, except under exceptional circumstances (h 


(t) 


Saehindra t Hltenmoyte 24 C W 
N 53B I but iM Hodhaihiiam v 
Range, 24 C W N 541 
^lada T Trtgana 46 I C 117 
3P.I.L J 415 ^ 

Remonandt v KatavafI, 7 Pst. 221, 
32 C W N 402 P C 
Ranmay r Dftfsf 31 C. NV N 
160 ICO I C 177 

RtlelU V Rfidli. 2 C W. N 
100. Re Carl. 5 C L. J 560. 
Ilari r Daeanta, 14 O NV N 
In : Dtindaian v Saretrar, IOC. 
L. J 263 , ^limoftnbfl r Siidat 
Jill 29 Com L. R 434 

Icftarl V Hatl, 40 C. J 
297. «4 I C.669 

r S<rre/>itr fO C. L. J 
263, 274 , v 

19 C. N\ N 747 . Ut w* 


(A) 

(O 

(f) 


/) 


Radftaifij/am v Ranga 24 C. W 
N 541, 59 1 C 664 . A'o5a Capet 
V Sri Cepat. 23 C L. J 79, 33 
I C 14 

Ddfiuli T Pan Kuet, 125 I C 
774 

Pfianln^ia v Nagendra 39 C, L- I 
569, 84 1 C. 65 

BitnJa t RaJhka. II C 492, 
Relelfe » Batnta 2 Sw (t Ti 
4S6 i>>IJ , Re PJea^tr } B 633 , 
Afifariny v lOrofenoetoyt, 18 C 45, 
li s'(f>eftni t 2 P & D 

327 

AaAvv" V 6C.4W 

Re 27 C 927. 4 C 

\t N 757 M 7U f • , 
’Pra*u”an*’^4 r SI I 

C593 
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A probate granted m solemn form is binding not only on parlies but on 
privies that J3, persons who are oognisant of tho proceedings (o) Such a grant 
has been declared to be irrevocable, * (») where all the parties adversely affected by 
it have been parties or privies to the proceeding in which it was granted 
(n) where such proceeding was quite legal and fair — free from anything fraudulent 
and collusive , and (iii) where there la no later will (6) If the will has been 
proved m common form in all ordinary cases tho Judge should have tho will 
proved afresh, but If there had been full enquiry as to tho genuineness of tho will 
the Judge should take the previous grant of probate as primo facte evidence of 
the will and shift the onus on the objector (c^ 


Although, follov^ing tho English practice, a distinction has been drawn 
between probates granted in common form and those In solemn/orm it should be 
noted that according to tho law in India there is no disticlion between proving a 
will In common form and lu solemn from (d) B 283 Jays down the same procedure for 
the grant of probate m all oases whetoer contested or uncoatested The view taken 
ofS 295 la Komollochun v NtlruUun (e) has not been followed in Pratap v 
Kahbhanjan {/) The Act nowhere provides that in case of a grant in common 
form or m uncontested cases any person having interest can claim to have the 
will proved again in solemn form and that if the executor fail to prove it In 
solemn form the grant la common form is to be revoked All that the decided 
cases lay down is that non citation may be a just cause for revocation of n 
grant (3) There may be a certain degree of similarity between a grant In 
common form and a grant in solemn form on the one hand and a grant <& 
uncontested cases and in contested oases on the other, as has been observed in 
V Rehclla (A) but the Act does not rccoguiae the distinction In express terns 
According to the practice of tho Calcutta High Court probate is granted >n 
common form without citation, but applicants follow this procedure and at their 
risk, vie, at the risk of having the proceeding sot aside at the instance ofparti^^ 
who are entitled to bo beard but have not been heard (i) 


9 Clause (a) Alienees since the probate are not necessary parties to a 
proceeding for revocation of the probate on tho ground of the probate proceeding* 
being defective in substance (j) 


10 Clause (b) Fraudulently means knowingly and with tho Intention 
of deceiving the Court and so differs from the next clause by tho fact tbit 
there the allegation is made la ignorance Jn the ono case the statement I* 
wilfully false, In tho other inoocontly so Tho expression, making a 


{a\ Ktinia V KoUaih 14 C W N 
1068 , Wytchctlty v JJndttB»4 2 
P fle D 327 • Voung v HoUoBoy 
189? 87 Re Pitamhet 5 B 

638 ■ Kwrultulaln v Ahha% Houeln 
33 C 116 

(t) M 701, MotUnet 424 See Re 
PfemSer 5 D 638 

(c) fComol/eeftun r ffllruffon 4 C 360 
(rf) S« ‘Jlamenandl r Ka/aieaff, 7 


Pm 221. 1071 C 14 P.c 
(e) 4 C 360 

I/) 4 C W N 600 601 ^ ^ 

<g) ReielU r Rehelh 2 C. ^ mt/ 
100, V Jfutry, 7 C- 

N 450 

(A) 2C W N 100 

(II Re Copt 5 C L J 560 , - 

(/) Hclmaiatl r Kunja Mohen 3? 

W N 387 
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■tigCcsttoQ or representation, is snOftoient to oorer a case in srhicb It is alleged 
that the will of the testator is a forgod doaument (a) 

The following Illustrations are given m Tristram and Cooto (&} *— (1) Probate 
granted of a forged or revoked will, or (2) while a suit touching tho validity of tho 
will is pending In another Court, aboot tbo testator's domicil (c), or (3) to 
a minor executor who does not disoloso the fact, or (4) of a will ofa person who 
is alive (d), or letters of administration granted to a man who was not legally 
married to the deceased (e). or (5) to next of km who are not so or are illegitimate 
relations (/) 

Where notlco was served In probate proceedings upon a party who bad 
assigned his interest to another, non>disclouauro of this faet has been held to be a 
ground for revocation under this clause If not nnder cl (a) (i;) Where adminis 
tratlon has been granted with the consent of the caveator, which consent, 
however, was obtained by means of fraud (h), or where the grant of letters of 
administration was obtained by a person as attorney for a fictitious person, the 
grant. In cither ease will be revoked and the sureties of the administrator In the 
latter ease will be liable for sums misappropriated by him (0 

IT. Clau$e (c) This clause contemplates a case where the discovery la 
made after tbo grant wbloh U, therefore, obtained on an allegation which la 
untrue but nisde la Ignorance or Inadvertently (;) 

The following Illustrations are given In Triatram and Coote .>(1) where a 
will was dtaoovered after grant , <2) or a later will after grant of probate of ou 
earlier one, (3) or codicils discovered after the grant of probate of a will, which 
revoke or add to tbo appointment of executor under the will , (4) where the 
Court of Chancery, on construction of a will found a person entitled to probato 
other than the one to whom It has been granted the grant should be revoked and 
a fresh grant should be made to tbo person bold entitled by the Court of Chan* 
eery (ft), or (5) where a grant was made to the olected guardian of infants where 
they had testamentary guardians U) , (6) or where letters of administration with 
the win annexed have been issued upon the renuncfatioo of an executor who bad 
previously intermeddled in the estate of the testator and who has been afterwards 
compelled by the Court to take probate Where letters of administration were 
granted to a brother of a deceased on the allegation that they were joint, the 


(«) Re CfCohtndta, 5 C W. N 377, 381 . 
KkUodmoyt T Bagala, 4 C. L. J 
492 

(4) 266 293 

(c) THmebloitn r Trimehhvn, 3 H«g 
243 

•d) He NopUr I Phill 83 
(«) Re MooTe, 3 No oi Cs» 601 
if) Re Bejgman 2 No. ol Cas. 22 
W. 397 12 Ed 

(g) ^h\shadayinl v Kamedhar 19 C 
W. N 1106 

(h) Ao/yoni V iSiCuliUnda, 3 C L. J 
37 n. 

(0 Detendra v Adm Qenl , 35 1 A. 


109 33 C 935 on app. froo 33 
e 713 

(/) The allegation that lelien ol admioit- 
Uation hare been obiatned upon 
mistepreaentation ol fact doe« not 
anouat lo fraud a> cootemplated by 
S 44 of ibe Ertdeoce Ael and 
iherefore on lueh an allegation a 
party la not entitled (o bnng a nit 
10 a cml court. AmSka r Kela, 
10 a W N 422. tee Qopal v 
Budne, 33 C 657, 10 C W N 
662. 

(t) Il'flMM T Ktben, 28 L. I 122 

(0 Re Morrii, 2 Sw & Tr 360 
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grant was revoked and a fresh grant made to the widow on her allegation that 
they were separate and she was held entitled to the same as the heir {a) Where 
after the grant of letters of administration by the District Judge properly of the 
deceased outside the jurisdiction of the Court was discovered, the High Court 
granted fresh letters of administration after tba previous grant was revoked {b) 
A grant of letters of administration obtained by suppressing a will which appointed 
an executor is void ab inifio (c). 


Errors which may be rectified under S. 261 do not furnish grounds for revocation 
of probate nor errors which are immaterial (dj 

12 Clause (d) The following IllUBtrationa are given In Tristram and 
Coote —(1) The grantee dies before the order making the grant is completed 
(2) Where one of two executors who prove a Will becomes insane, probate is revoked 
and a new grant is made to the sane executor. ‘ power being reserved to the 
lunatic of taking probate again on recovering his reason (e) (3) Where admim 

atration with the will annexed is gtven to residuary legatees one of whom after 
wards becomes insane (/) (4) Where one of two administrators becomes insane {g) 

(5) Where the grantee of a limited grant assigns his interest e g, ^ tenant for 
life of a certain fund a^'ter taking a limited administration assigned bis interest 
to the remainderman the court revoked the grant and made a limited grant to 
the remainderman (ft) (6) A creditor who takes out a grant of admlnistratioo 
and after paying his own debt leaves the country (t) or wishes to be relieveo 
of the admmatration of the estate (j ), the grant is revoked and a grant de 
hoRis non is made (7) When the grantee leaves the estate unadmimsterad (A) 


The words ‘useless and inoperative , it has been pointed out (l>, nre explained in 
the illustrations attached to the section, apparently referring to illustrations 
md (ciii), but lllust (tii; has been placed under clause (c) by Messrs Tristrs® 
and Coote These words imply the discovery of Homeibmg which if known a 
the date of the grant, would have been a ground of refusing it, eg, the discovery 
of a later will or codicil or the subsequent discovery that the will was forged or 
that the alleged testator was still living (m) But the clause is not confined to 
cases where tbo circumstances though subsequently discovered were in existence 
at the date of the grant but unknown to the parties at the time It extends to 
cases where the circumstances ccnteinplated have happened since the time ol the 
grant This is made clear by illost (I'm) but it appears to have been overlookc 
in the two cases cilcd above (n) Where the ezeoutor or administrator would no 


(«) 

Ift) 

(C) 

(rl 


Kulhonlla V (QaheJoor HazOfn, 3 

C W N ccUxvu 

He Rose 25 A 355 

6UU V (1905) 1 Ch 613 

DehenJta v Adm Gcflf , 35 C 

955 P C 

Mona Ahu V Bee Bee, 88 I C 
614 

He Sooetiy, 65 L T 764 He 
Shav 1905 P 92 W 365 12 

Ed 

He PilUlts, 2 Add 335 
He Phlltfis 2 Add 335. Hr 
Aettfon 3 Cun 426 


(ft) He Fenlet. I Hag 241 ^ 

Ed . 

(0 He /enft/flj 3 PKiH 33 

(J) H.ore 2 Sw S Ti 361 » 

(Jtl R, Co»,H 15 P D ,5’ % 

UctJcy, i900 P 154 , R‘ J'""® 
1912 P 177 „ 

(0 Annada v Kail, 24 C 95 

(m) Bal Qaagadha, v Sak^M 2“ “ 

292 itfd 10 i» 

40 C 50 16 C. 'VprW N 

(n) Sattadra * Jlmrlla 23 C- , 
763 769 (ire Eiijlii)! 
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or did not administer the estate the Court would revoke the grant and make a 
fresh grant as the previous grant had turned out 'abortive and Inefficient', for 
' after all the real object which the Court must always keep In view is the due 
and proper administration of the estate and the interests of the parties benefi* 
dally entitled thereto ’ (a) This view was negatived In Oour v Barat (&). where 
deadlock or maladministration was held to be no justification or just cause for 
revocation of a grant for It was there laid down that the clause contemplated a 
case where there was an administrator who was inoapable of acting, so that the 
estate was practically without an administrator, and not a ease where there was 
an administrator but ho was wilfully withholding the legacies payable nnder the 
Will But in view of the decision in ^urendra v Amnia (e) the case of re £rOve- 
dajr (d) may be regarded as having weight to this country Of course an executor 
or administrator who refuses to administer may bo removed by the Court if an 
administration suit be brought and a proper case be made out The Court has 
inherent powers under S 151 C P C to make such orders as may be necessary 
In the ends of justice (e) See also S 301 Conviction of an administrator of 
criminal ofTenco has been held to bo a just cause for revocation (/) Under S 34 
of the Mortgagees and Trustees Act (XXVIII of 1866) a trustee may be removed 
when he becomes Incapable or unfit A grant does not become useless and In 
operative because the administrator has nothing further to do than distribnte the 
legacies (y), or has still some duties to perform (A) 

13 Clause (e) This clause was added by Act VI of 1889 to tbe 
Probate and Administration Act A mere omiesloo to submit an account or file 
an inventory has been hold to be no ground for revocation of probate (i) Tbe 
omission must be wilful or accompanied by mismanagement of the property 
Of without reasonable cause (A) As regards inventory or account It is not 
sufficient that It should be incorrect it must be untrne in material particulars (/) 

The account required to be exhibited by this section Is one contemplated by 
8 317. therefore untrue accounts for a period antecedeut to the final grant of 
probate is not covered by this section Moreover tbe objections to the portion 
of the account alleged to be untrue must be specifically and precisely 
formulated (m) 


(d) Re LooeJay 1900 F 154. fold la 
Su/endia v ^mrita 47 C 115 
123 23 C W N 763 
(h) 40 C 50 16 C W N 830. 

tee Siiah v Bhaiafadnl 32 C W 
N 993 IH 1 C. 794 (tbeiemedy 
of a legatee to oblaia the legacy la 
eithei B (uil loi the legacy oi 
for adniaiitralion of iKe eitale) 

(c) 47 C 115 23 C W N 763 

(d) 1900 P 154 

(ei Patman r Bohia Nek 37 A. 380 
if) Re Palleiton 2 C W N ecus 
(r) Rahhdra r Jogendta, 56 C 432. 
114 I C 796. 

(A) CAandra v Petanno 25 C W N. 


977 

(l> i^VemcAcnd v Surendra 9 C. W N 
190 

(i) Bat Gangadkai t Sakoattal, 26 B 
792 Aladdali r yelampalll, J4 1 
-C 435 

(^) Pern CAand v Sarendra 9 C. W 
N 190 Hemlafa t Radharaman 
SI L C. 561 Afaddalfv VelampaUl, 
34 I C 43o 

(A Qokaldat r PmftoUa/n 4 Bom L. 
R. 979 

(m) Chandra r Patanno 49 C.I05I. 
tec Saial r Uma Potad 31 C 
629 
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74. Probate granted as the result of a compromise Probate 
granted m common form ts binding on parties and privies but not on privies where 
the compromise has been entered into without notice to them nor will it be binding 
on infants, nor can such a probate be set aside except on proof of fraud practised 
upon parties or upon Court (a) A compromise is binding on the party before 
sentonco is pronounced by the Probate Court (6) but not m the course of appeal 
proceedings after a will has onoe been declared to be a forgery A compromise 
will not affect strangers to the proceedings A caveator may withdraw his objec. 
tion upon compromise in revocation proceedings (c) Tho Court will not recognise 
any compromise of an action of which it Is entirely unacquainted or if one of the 
terms of the compromise bo a clear violation of a statutory right {d) 


15 Jurisdiction This term is used in various senses, ep . as meaning tbe 
local or pecuniary jurisdiction of the Court or its jurisdiction with reference to 
the subject matter of the suit or as meaning the legal authority to do certain 
things (e), 1 e , the authority to hoar and determine a cause (/) With regard 
to local jurisdiction the test to be made use of in applications for grant of 
probate may, in the absence of express provision, be applied to cases lo which 
revocation for probate is demanded Thus when the Pabns Court was removed 
from the jurisdiction of the Rajahaye Court if the deceased had bis fixed pbso 
of abode or some property in the jarisdiction of the newly set up Fabna Court 
that Court baa jurisdiction to entertain an applloatien for revocation of probate 
even though the probate had been granted by the Bajsbaye Court before the 
Pabna Court was set up (?) An additional District Judge to whom such 
functions have been ass gned may revoke a grant made by the District Judge 
It IS not the law that tho District Judge who grants probate has alone the 
power of revoking the same though tho general rule is that the Court which 
grants probate has power to revoke it (A) 


The revocation proceedings must be initiated in the Court which issued the 


grant sitting as a Court of Probate and not in the exercise of its ordinary 


civil 


jurisdiction It would lead to the greatest confusion if the validity of the wlH 
could be questioned in a civil suit after the grant of probate (t) unless the 
revocation IS sought on grounds mentioned In S 44 of the Evidence Act and not 
on those mentioned m this section (j ) Hence a grant cannot bo set aside in ao 
ordinary civil suit except for fraud or want of jurisdiction but can be revoked only by 


(a) Nieol V 2 Moo P C C 

68 eiled tn Kunja v Kollash 14 
C W N 1068, Norman v Strains 
6 P D 219 

(fc) l/atgteaces v ll'oeJ 2 Sw & Ti 
602 • Road iNfsf't V Carter 3 
Sw & Tr 421 Wytclerley t 
/indreat 2 P & D 327 
(c) Sanda v Cohinda 12 C L J 
91 

(</) V Ram Knhun 55 1 C 


504 

Mohesh V JahlruddI 5 C 
509 

Golap V India 9 C L. 

Re Hatto Loll 8 C. 570 
®aAo Kuer v Tutol Det 
609, 78 1 C 701 
KomeUeehun r NllruUon 4 
Noteen v Dhotosocndurl o 


W N 
J 367, 


C 360 
C 460 


1 
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the Court trhich issued the grant under tie probate jurlsdiotloa (a) The High Court 
b&s concurrent jurisdiction In the exercise of all the poirers conferred upon the Dis- 
trict Judge (5 300]. 


16. Rgs Judicata. Any order passed after contention in a probate proceed- 
ing IS res judicata in any snbacqncnt proceeding of any sort betireen the same 
parties (6) Even if a party bo cogniaant of the proceedings for probate or 
letters, of administration and chooses to stand by and allow the proceedings to 
conclndcd la hts absence he will not bo allowed afterwards to come In and bare the 
grant revoked or the proceedings reopened (c) An order refnsmg to grant probate 
has been set aside by suit in a civil Court in a case whether the Hindu Wills Act did 
not apply (d) S 41 of the Evidence Act has been held not applicable to the 
judgment of a Probate Court refusing probate but it operates as res ^udicafa 
between the actual parties in the Probate Court Matters wliich are outside 
the scope of a Probate Court are not barred by a sentence oftbc Probate Court, 
e questions of construction of a will or of the rights of certain persons to 
Inheritance or to property left by the will, or the right to bo appointed a 
sAehntf The decree m such suit will supersede the grant (e) A parson who 
applied for revocation of probate on the grouad that the will was forged and the 
application was dismissed and who did not appeal from that order was not 
allowed to raise the same pUa m a Sub judge’s Court which bad no jurisdiotlon 
In probate matters (/) An unsuccessful application for revocation on the ground 
ofmaladmmistration of the estate does not bar by constructive res judicata a 
subsequent application for revocatton on tbo ground of forgery of the will (p). 
A decision in a proceeding for revocation commenced by a female reversionary 
heir is binding upon the actual reversionary heir after her death (ii). 


17. Review It may be right in a Gt caso to allow a review (>) 


Re Haiendra, 5 C W N 383 . 
fol IDK Komollxhun r Nilniilon, 4 
C. 360, AnnaJa v JJtal 31 C 
L J 3. 24 C W N 465. 
Afehomed r SobtJa, 29 C L. J 
37 (Pxobste Couit caanol levoke m 
grant on the ground of will being 
contrary to Mahtmedas law) . 
Rellabandy t Yanamandia 45 M 
L, I 383 . 79 I C 44 
Rellabendy t Yenamandra 46 M 
ll I 353 , Abdul V Afaang Afin, 
51 I C. 355 (inlereit BCgilired to 
adminiitration lUil held to be a 
bat to an application lor tevoctiioo). 

^Dstjapada v fCel pada, 46 C. L. 
J 596 {deciiion in a f^hate Conti 
that A wat the ion of 0 wtt 
ret ludieaU in a tubwqixet <uit in 
a civil court). Dumiiul ol a petiiioa 
for probate ai the mult ol 
coBptomiK between the f*«»« 


no bar to a fresh application (9 
yean later) , Biojolal v Sharalulalo, 
84 I C 154 

(c) Rallabandy t Y^nemondia, 46 
M L. J 333 , DaUcfidra v, ^/o(e. 
21 C. L J 287, 19 C NV. N 
747 

(J) CojKih T Ram, 21 B 563 

(«) Jagannalk v ^oryi^. 25 C 354, 
369 , ySrunmoyl v Aleher^ra, 20 
C. 6S3 , Rajendra v Afanict, 8 
A. L I 1063. iC69 But see 
D»ijopoda T Kahpeda, 46 C. L. J 
596 

(/) Klthoibfial V Ranched a 38 B 
427. 16 Boa L. R. 459 

<g) Khltodameyf v Baiela, 4 C. L. J 
492- 

(Ik) Datfagaii v. Saata^lnl, 33 C IWI, 
K09 

(I) Re Pilambet 5 a 633 ; 

T Aserw Soon. 91 L C. 




592 


THE INDIAN SDCOESSiON ACT. 


[S. 263 


18. Appeal. No appeal lies from an order that a person has /ocus sionij to 
contost a will* the order being intorlooutory (a), nor from an order revoking a 
grant on the ground that the order was improperly made ih). 


19* What entitles one to apply for revocation. In order to be 
entitled to apply for reyocatioa a person must have Interest in the propertyof 
the deceased. “Any interest, however slight, and even, it seems, tho bare 
possibility of an interest, is auSioient to entitle a party to oppose a testamentaiy 
paper” (c). Before a person therefore can be permitted to contest a will, the 
party propounding It has a right to call upon him to show that he has some 
interest (d). The interest of the party contesting a will must be derived from 
the deceased by inheritance or otherwise to some portion of the estate of the 
deceased. A person simply disputing the right of the testator to deal with 
property as his own has not sufficient interest to entitle him to oppose the grant' 
In other words. It is a person deducing his title from the testator, and not claiming 
adversely to or independent of the testator, that is entitled to apply for revo- 
cation of the grant (e). The test that has been proposed )□ Nobeen v. 
Bhobosoonduri if) is whether the person can show that he is entitled to maintain 
a suit in respect of the property over which the probate will have eHect, but this 
view has been dissented from (g). A person who is not the next of kin and has no 
Interest In the estate of the testator has no right to oppose the grant of probate 
or dispute the validity of the will (A). If a person has the right to enter a caveat 
regarding the grant of probate, be can. on similar grounds, apply for revocation 
of the order granting probate of the will (i). An interest acijuired subsequent to 
the death of the testator is sufficient (y), but the subsistence of an interest is 
essential (ft). There must be a possibility of having an interest in the result of 
setting aside the will and not the possibility of filling a character which would 
give the party concerned an Interest. The foundation of title to be a party to 
a probate or administration action is interest (/). Proof of a former will of the 
testator in which the defendant (a debtor and legatee) is interested is a sufficient 
interest to contest the will (m). 


(al Lakhi V. MuUan, 16 C. W. N> 
1099, lee S, 209. 

(M Bulaiil V. Shamhu, 6 Lsb. IgO. 

U) W ; Crijpin V. DogllonU 2 Sw. & 
Tr. 17 ; 'Dixon v. AUhon, 3 Svr. 
& Ti. 572. cUed in RahamaluUah 
V. Rama Ran, 17 M. 373 ; Llnd»ay 
V. Lindtay, 42 L. I. P. 32 : 
Shotoihlbaia v. Jlnandamoyte, 12 
C. W. N. 6. 

(</) Hlngtston T. Tuefter, 2 Sw. & Tr. 
596 cited in RahamaluUah v. Rama 
Rati. 17 M. 373. 

(«) Abhitam V. Copal, 17 C. 49; Rt 
JIarroIal, 6 C. 570 ditld. (iod ; 
Dxhary r. Jaggomohun 4 C. I fold i 
Sflgoblnd V. Laljhatf. |4 C, W. N. 
119: Dalilob V. Cantaiagat, I C. 
L. J. 259 , Pinjihoh V. PeifonJI, 


34 B. 459, 12 Bom. L. R. 366. 
/) 6 C, 460. 

g) yihhbam V. Qopal, 17 C. 48. N 
opioIoD expressed la UdtMaban • 

Sareiaar, 10 C. L. J. 263. 

h) TJe Titt. 15 W. R. 351. 

I) Umanath v. Ndmoney, 6 C* • 
Rt Hufto Lai. 6 C. 570. 5W. 

J) Llndiay v. Llndiay. 42 L. J-, ' 

32; AfohftodoyM v. Katnadhar. 

19 C. W. N. 1108 ^ ^ .... 

0 Beljnalh v. Deihputly, 2 C. 203 . 
KomoUoehun y. NUrulhn. 4 ^ 

360 ; Rt Huimlcl 0 C. 570. 

Nitmoney v. Umanalh, 10 
I) Crt.pin r. DogHonh 2 Sw. & Jr- 

as) Rahmalullah v Rama Rau, 17 M 
373 (see cxies died). 
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20 Who can apply An Immcdiatfl rcvcraloo&ry hctr, although ho has 
no present interest in the property left by tho deceased, la substantially interested 
in tho protection or devolution of the estate to bo entitled to appear in procee 
dtoga for grant or revocation of probate (a). But tho reversionary heir must have 
an interest in the estate of tho deceased, thus tho reversionary heir of the husband 
Is not entitled to apply for revocatloh of prohato because his claim is outside and 
independent of the will (b) Where the Immediate reversioner has rendered it 
impossible for herself by her conduct to maintain an application for revocation, the 
application may be made by a remote reversioner and, it seems, generally, even in 
the absence of tbe disqualification of the Immediate reversioner, a reversioner in 
the second or third degree is entitled to apply for revocation (e) A reversioner, 
who is a minor at tho time of tbe grant, is not estopped from making an application 
for revocation, because at the time of tho grant his natural guardian did not lo' 
tervene on hJs behalf (d) 


A testator's daughter (e) or widow (alibough there are sons living) (/) has 
sufficient interest to file a caveat or apply for revocation but not a predeceased 
son’s widow (sr) Dor the widow of the adoptive father of tbe testator (A). 

A mortgagee of the estate of a deceased person has sufficient interest (0i 
particularly where tbe further ground is taken that tbe will set up Is a forgery and 
Is a fraud upon him (j) A purchaser of property from tbe heir of a deceased 
person or an assignee is entitled to apply for revocation {ft), so also a person who 
has entered loto a contract with tbe heir to buy bis property and has paid the greater 
part of tbe purchase money ( 1 ) 


The executor of a later will is entitled in tbe same way as the next of kin to 
Call upon tbe executor of a prior Will to prove in solemn form and to cross examlns 
witnesses (m) , a legatee under an earlier will can apply for revocation of probate of 
a later will by which bis legacy has been cut down (n) 


v Sartswar, iO C L 
J 263, lei iDg (0 Re Huno Loll, 
b C 570 , Kheltrcmenl r Sh^ama, 
21 C 539? Bepin v Afanoda. 6 
C W N 912 , Re CopI 5 C 
L j 560 , Shama r Khdinmonl. 
27 C 521 P C. Shyama r 
PraJuUa, 19 C W N 832 
Bdiifoi V Conga, I C L, J 258 
Hatldaal r Bidhumu^hl, 35 C. L. 
J 66 68 I C 795 . »ee SallaJra 
r Satele 27 C. L J 320. 
fOtelltamonl r Sftyama, 21 C. 539 
(wheie ihe immediate rereniooer wai 
luipected of colludisg with ihe 
applicact for probate) < Ablnath v 
Harinalh, 32 C. 62. 

Hartdasl r 35 C. L 

J 66 , 68 I C 795 
Lheltrafnonl t Shyama, 21 C 539 
Re GoBnda. 17 C W N 1141, 
Bdnda T Radhka 1 1 C. 492 , 


Re AmnYa Z? C 3SO 
(g) Re Coilnda 17 C W N 1141 
{Al Carailnl v Ptalap, 4 C W. N 
602 

(0 Llndtey v Llndeey, 21 W. R. 272 
fold, la Katfil T QopI 19 C. 43 
(j) Surtomongala v Sasklbkooiftan, 10 
C 413, Umanalh r Nilmoney, 10 
I A 60. 10 C 19 fold 
U) Lain T Noeadip, 28 C 587, 
Aladdun V Kell. 20 C. 37 , 
Kemolloefiun v NilruUon 4C3M, 
Digamber r Natayan, 13 Bom L. 
R. 38 , Cro« T Crew 3 Sw 6c 
Tr 292 , Sheikh Atlm v Chandra, 
8 C. W N 748, Afohhadaylnl 
V Kamadhar 33 C. 1001, 19 C. 
W N 1108 

(0 Ataddart t Kali 20 C. 37. 

(ffl) Re TaiarrKnl 25 C. 553 
(ft) Dtoupad! T RaJkt^atl, 22 C. W 
N 564 . 45 I C. 760 
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An attaching creditor baa been held entitled to apply for revocation of 
probate (o) but the Privy Counc I have ovscrved that ‘ they entertain grave 
doubts whether an attaching creditor can do so (oppose a grant) at least n a 
case which is not founded on the ground that the probate has been obtained m 
fraud of creditors (6) Creditors of a son who by the will had been deprived of 
a large share of his inheritance by the will of his father, were held entitled to apply 
for revocation on the ground that the probate had been obtained in fraud 
creditors (c) The Privy Council have declared (d) that the creditors of the next 
of kin of the testator where the testator has left a son were not parties having 
interest in the estate of the deceased and were not entitled to oppose the grant 
Under the present English law a creditor though he may not bo entitled to the 
new grant, may apply for revocation (e) A person interested by assignment in the 
estate of the deceased is entitled to apply for revocation (/ ) 


A person who is entitled to an interest under a will which is alleged to be 
wholly or partly revoked by a second will has locus standi as having sufBc ent 
interest to oppose the grant of probate and to apply for revocation of the later 
will on the ground of non service of citation (p) When a person dies without any 
heir the government has a focus standi but as soon is It appears that there ar® 
heirs in existence the government ought to retire (f») The general rule has b®co 
thus stated (i) any person who on revocation of the grant is entitled to It tas7 
apply The applicant must look for and be prepared to take the new grant when 
lie applies for revocation of the old grant (j ) Two exceptions are recognised 
(0 the grantee hims“If lay apply or (ii) a creditor (7) though nether maybe 
entitled to the grant 

21 Who cinnot npply An illegitimate son of a Sudra (0 a remoter her 
where there is a preferential beir (ot) a testator s creditor (n) a predeceased sons 
widow (o) a person who doe not claim any part of the property of the deceased 
by Inheritance or olhorw so but claims it on an adverse title to the deceased (p) 

13 not entitled to apply for revocation of probate A member of the husband s 


(o) fie Bhoboioondarl 6 C 460 Umanalh 
V t^ilmoney 6 C 429 (but 
doubted on appeal) 10 I A 60 

10 C 19 

it) Nlmonej v Umanalh 10 C 19 
28 

(c) Lai hi V Malian 17 C L J 230 
J6 C W N If99 Nllmml T 
Umanalh 10 I A 80 10 C 19 
57 e kh j4zlm V Chandra 8 C W 
N 743 /^J/en V Satyendra 25 
C 441 graftal v Narayana 34 
M 405 

(</) Baljnafh r Deipuify 2 C 208 
25 \\ r 4B9 lee NUmort v 

Umanalh 10 I A 80 10 C 19 
expid in Siitbemongola v Sasl t 
Bhooihun 10 C 413 Khhen v 

SaluenJa 28 C 44| LaUl r 

;ntallan 17 C L J 230 16 C 
W N 1099 


19 C 


29 


fe) Be French 19J0 P 169 

(/) Mohif adayin v Karncdlor 

W N nos 31 I C 702 

D aapadl y Rajhumati 22 C 
N 564 

Rama Nall v Collector oc 
1 C 682 

Tr 6f C 290 , 

Phillips V jllcoek 2 Lee 9“ 

Re French 1910 P 169 
Re Sara! 2 C W N eelv. U 
lee Rajan! v NUa! 25 C 

433 r B ^ «7 

(m) Shaihl v Rajend a 40 C »• 
(/») RohamaluUa v Rama Rau I 

It! CMnda 17 C W N 1141 
Ahlham V Qopol 17 C 49 
in Piojilal V Peitor>Jl 34 U 
459 
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family of a woman who took to tho life of a prostituto was hold not to have any 
Interest in h^r estate becatiso tho tio of kindred was severed on her degradation (a) 
but prostitution has since been 1 cid not to sever tho t o (6) V surety of an ad 
ministrator IS not entitled to apply for revocation (c) Ono of several executors 
all whom have obtained probate haa no /ocus s/anii for whatever interest bo has 
has been derived from the will be therefore cannot challenge the will (d) unless 
be bo also tho next of kin (e) Such an executor can apply to have h s name 
struck out (/) 


22 LImititlon The law of limitation does not govern tho appl cation 
for probate {g) Applications for revocation of probate or letters of administra 
tion do not fall within the provUIons of art 178 of tho Limitation Act (XV of 
18 7) (A) Though an nppl oat on for revocation is not barred by lapse of time 
>et the petit oner must show good reason why ho did not proceed at an earlier 
period (i) An application for revocation made long after the grant makes it 
difBeult for the defendant to prove h a case (j ) 


23 AcquIoSCenCo llthougb an applicat on for revocat on docs not 
become barred by limitation it may be lost by acaulcscenee Thus when an 
application was made 12 years after obtaining probate it was refused on among 
other grounds of delay and of the consequent d Hlculty of estabi sh ng a will so 
long after ezeeut on (A) Acceptance of bencllt under tbo will may amount to n 
waver and estopp a party from making an appl cation for revocation (0 But 
there can be no acquiescence without full knowledge of both of the right infringed 
and of the acts which constitute tho infringement S m larly waiver must be an 
intentional act with knowledge of the faota of the case (m) Whero a party 
has knowledge and has acquiesced In the grant of probate delay in applying for 
revocation will be a bar unless tbe applicant sho vs some reasonable and true 


(d) Re Kam nemoney 21 C 697 fold 
la Dfiulna// y S S Jot Ind a 10 
C \V N 1085 

(i) H ratal v Tripura 40 C 650 F 
B Naroin v Tirlofi 29 A 4 3 
A L J 537 Suhba aya v 
Romosami 23 M \71 
(c) Gany v Omer 61 1 C 563 
(</) Re Chantlerlain I P & D 316 
Srirtalhv Mukundram 12 C \V N 
573 

(«) millarnt V deans 1911 P 175 
(/) Srinatk v ^tul^andtam 12 C. W 
N 573 

(g) Re hhan 6 C. 707 lee DayaBhai 
V Damodarda) 20 B 2^7 21 B 
75 D(,rgasaU y Saa oilnl 33 C 
1001 1007 10 C W N 955 

(Jmpfesi V Jljudhia 10 A- 350 
Janaki v Ketavala 6 M 207 
Gaarxatnuihu y Vanakall, 17 M 3/9 
ThifucertSttda v Atadiomtd 9M. L. 


J 382 Adaralla v Ktishnadhone 
42 1 C 933 21 C \V N 1129 
Rallabandy v Yanamandra 46 

M L J 363 ice Stanorama y 

Shioa 42 C 480 

{h) Koihl V Qopi 19 C 43 (leecasei 
tiled) Sl^amfai v Romeisori 23 
C. L J 82 c led IB HalmaBaU y 
hunja Afohan 35 C W N 397 
lee Remanandl y Kalaoatl 7 Pat 
221 26 A L. J 335 

(f) Afono atna v .Sfilca 19 C W N 
366 369 

(/) Ramanandl v KaloBail 55 I A 
IB 7 Pal 221 

U) Kali y Irheru 31 0 914 9 C N 
49 HalmaBatl y Kunja Afohan 35 
C W N 397 

(0 Afortorama y Sh!ca 19 G W N 
366. 

(«) Shyumay Prafatla 19 C Vt 
896. 
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explanation of the delay (a) Acquiesence is also a bar to reopening probate 
proceedings ( 6 ) 


24 Procedure Proceedings may fae initiated m the following ways - 
(i) By motion on notice Thig method is to be adopted where It Is sought to recall 
a grant on the ground of irregularity m making the grant (c) Prooeedmgs should 
be initiated by a motioi rather than by a rule the latter being confined to 
applications which are urgent and where injunction is asked as one of the reliefs (d) 
It appears that when revocation la sought on this ground the informality or 
irregularity being established the probate will be recalled and then the party who 
obtained probate will be required to prove the will de novo and in solemn form (c) 


(ii) By suit Proceedings should be by suit on citation where the ground on 
which the relief is sought Is that tho will is invalid e g where fraud or undue 
influ 6 nc'> op forgery is alleged (/) or where S 44 of the Evidence Act applies ( 5 ) 
The person guilty of fraud need not bo a party to the suit (h) 

A proceeding for revocation of probate or of letters of administration is not 
strictly speaking a suit e g within the meaning of 0 23 r 3 but is a miscellaneous 
proceeding (*) Under 8 HI of the 0 PC and 8 s 268 and 295 of this Act the 
procedure in regard to suits shall be followed m probate or m revocation procee 
dings so far as the circumstances of the caso permit ) 

( 111 ) Appeal A grant may be reversed by appeal to a higher tribunal (ft) 

The only matter for consideration upon an application for revocation Is 
whether tho applicant has made out a just cause for revocation The applioat^®° 
cannot be thrown out on the ground that the applicant has not adduced evidence 
sufficient to throw doubt on the genuineness of the will for the question at issue 
may be not the genuineness of the will but whether the proceedings to obtain the 
grant were defective in substance (f) 

The party applying for revocation must produce and deliver the grant for 
cancellation unless it is impossible e g because the grantee has left tbe 
country (m) or the grant has been lost or mislaid (rj) A revoked grant of letters 


(а) c^tonomma v Shiva 40 C 480 I9 
C W N 366 Kunja v Kailath 
14 C W N 1068 1073 Shuama 

V Ptafalla 19 C W N 682 30 
I C 161 PrafuUananda y 
Btojendra 51 I C 593 KallJa* 

V hhan 31 C 914 P C 

(б) Radhoihyam v Ransa 24 C W N 
541 545 , lee Afanorama t Shloa 
19 C W N 366 

(c) Re Hatendra 5 C W N 383 

‘DflfopH Y Sanll 116 I C 452, 

(letlen iropiopctly g floted) 

(i) Re SiCohendia 5 C W N 377 
(e) M 700 f D eit ng ^lokeshl t Huiri/ 
30 C 528 7 C \V N 450 

Kalldat Y hhan 31 C 914 917 
9 C W N 49 lee Dtlndaian r 
SuKtvai IOC L J 263 
(/) Re Ilarendra 5 C W. N 393 
homolloehun y Mlnillon 4 C. 360 


diitgd 

(g) Dampttv Sanll 1 16 I C. 452 
(A) Sifchr Sink 1902 P 130 
(0 P>atap V Kah 4 C W N ^ 
Kaltyancband y Sllabal 38 B 309 
330 { conlentioui piobale proceed ogi 
coaililuiea fuft) . 

(J) Sanda v Coilndo 12 C. L J 291 
Dlnalarinl v Dolho 8 C 890 (♦*« 
procedure laid down regulal 08 

B petition uader th 1 f* 

Thaktif Prasad v Faft/r ulhh 1/ A 

106 22 I A 44 on app from IZ A 

179 ,^funmoy/ v Afohend a 20 
688 S 283 B AS 293 
(tt W 457 II Ed . , 

(0 ^^hlluiiailv Hatl 40 C L J ^9 

(m) Baiter v Russel 1 Lee -os 

Langley 2 Robert 407 ” 3/' 

398 12 Ed 

(n) Re Cats I Sw & Tr III 
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of administration vas allowed to remain In the bands of solicitors of the admini* 
strator who bad a lien upon it [a) 

A partial revocation, e g, that of a grant to one of several executors, wbero 
the grant had origmali; been tnado to all of them, does not seem to be warranted 
by the language of the aeotion (b) 

Where a will is impeached on the ground of forgery after a grant in common 
form, an opportunity should bo given of proving the will in solemn form, and if 
the will can not bo established an order for revocation will follow as a matter 
of course (c), 

25. Effect of revocation The effect of revocation of a grant is to revive 
the original proceodlogs for grant, and it Is competent for the Court to appoint an 
administratoT ad litem (d) and to eatettain a fresh application for a grant 
by the same person (e) Tho probate stands cancelled (/) A sale by an executor 
or administrator on payment to him of the consideration money is good and 
binding on the cstato even though the appointment be afterwards revoked {g) 
A grant of probate or letters of administration does not on revocation become 
void ab initio Proceedings in a suit prosecuted on behalf of tbo estate by an 
executor do not become void on revocation and are binding on tbo estate (A) 
The lovocatloa of a grant at the ioatanoe of a party enures for the benefit of all (f) 
As to tbo practice when a new grant Is made to tbo committee of a lunatic executor 
or administrator, see Cooite (j) 


CHAPTER IV. 

OF THE PRACTICE IN GRANTING AND REVOKING PROBATES AND 
LETTERS OF ADMINISTRATION 

264. (S 235 P, 51.) (1) The District Judge slmll Imvo 
Jurisdiction of jurisdiction in granting and rotoking pro. 
District Judge jo bitcs and lettora of administration in all 

granting and revok ..i « • . 

log probatee, etc caSCS tMthin 1)1S district. 


(o) T Duihen, IPAD 72S 

(t) ^uch a rrvocatiea was bowrrei 
•Uowrd IB Liian v f/er^um. 

P W.R 1915 

(ti A^hcy 41 cn9 624 

(d) DfinJahafi v St-Ki9«T, 10 C. L. J 
261, 275 . ire ht>trc!lottaft v 

AJretlim, 4C 36a 

(r^ ^ S S. Jet InJ g 70 A. K9 

(/) V 19 C. 

V N lice, j^lhiuagti « Heri. 


(g1 //nr»«» ShtUry. 1913 W. N 246. 
Allen T Dandat, 3T R. 125 See 
t^c citbocate dmaioa el tf.e Uw 

,a5eJfli« r /oJa. 19 CW N 240 
Set al*o a. 297 

tA) tfa Thein * JCtftgn. 8 Rtaj 463. 
i:al C359 

O iecn/r Heingy 1*95 P 81 
(i) |v95F 62. 
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(2) Persons so appointed shall ba called “Oiatriot 
Delegates.” 


Change. Tho words 'shall not be without’ have been substituted for the 
words ‘be made with.’ 

District Delegate. The term has been used m an English Statute (o) 
District Delegates are judicial officora appointed by the High Courtt with tho 
previous sanction of the local Government where the High Courtis not established 
by Royal Charter, and to them the District Judge can delegate bis functions in 
the matter of grants of probate and letters of administration in non contentious 
cases Such delegation la therefore not tiUra vtres (6). There can be no District 
Delegate except by an appointment by the High Court. An additional District 
Judge, cannot exercise the powers as a District Delegate unless appointed as such by 
the High Court (c), but cases may be transferred to him under Act XIE of 1887 (d) 
Under that Act the High Court may authorise the District Judge to transfer 
an application for probate to a subordinato Judge (e). 


266. (S. 236a Pa 53.) Tlie District Judge shall have 
District Jud e’fl powei’s and authority in relation to 

powers as to grant the granting of probate and letters of ad- 
of probate and ad- ministration, and all matters oonneoted there- 
minia ra ion -witli, as are bj law vested in him in relation 

to any civil suit or proceeding ponding in bis Court. 


The section The section declares that the powers conferred on the District 
Judge in testamentary proceedings are to be regulated by tho Civil Procedure 
Coda t/) Some of those powers are detailed m 8 253 and the procedure is Isi'I 
down in Ss 268 and 295 Tho Probate Court may, if necessary, construe a will in 
order to determine whether a person is entitled to a grant (g), similarly a Probate 
Court may go into the question of adoption so far as it has any bearing on the 
genuineness of a will (ft). A District Judge in Bengal and N. W Provinces esn 
transfer a case to the Subordinate Judge under Act XII of 1887 (i). A Court has 
no power to award costa in a proceeding under S 19-H of the Court Fees Act for as* 
certaining tho valuation of properties (j). A proceeding under the Probate and 
Admiulstratlon Act is a ‘'Suit” within the meaning of S. 2 of the Santal Psrgaanai 
Act, 1855, and an appeal lies to tho High Court from an order of the District Judge 
of tho Santal Pargannas lojooting an appVioatlon for probate, the value of the 
subject matter in dispute exceeding Rs lOOO (ft) Where competing applhatloni 


(a) 25 Hen Vlll. c. 19. W. ciled lo M. 

720 

[h) A'un/ov KaJlash.\4 C W. N. I06S, 
107Q. 

(e) Rom Singh v Afutll Dal, 68 I C. 
9-tO 

(t/) Doha T Tutal, 3 Pst 609, 78 I C 
701 

u) Kunjo Y iftm, 25 C 340 

(/) Qharnhamt/oii y Saranalhl 87 | 


(«) JItunmoyl v Mohen3ia, 20 C ®88 ^ 
(A) Dolhtn V HatnanJan 20 O W. 
617. 33 I C 790 P 
Atahasundtr v Ram Rolan, 3> 

418 

(0 kunjo Y. Hem 25 C 340 - 

(1) Hridoy y. S c/ S ht Indio 50 C 
239 . 72 I C. 472 
10 Su/aly.Salla.9P»i 507 
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for probate of different alleged wills have been heard by the District Court as a 
regular suit, an appeal from the final order passed thereon by the High Court lies 
to the Privy Council, subject to the provisions of Ss 105 and 110 C P. C (a) 

The section was based on the Court of Probate Act, 1857 (20 & 21 Viet o 77 
S 25), DOW repealed, which ran as follows — 

•The Court of Probate shall have the like powers, jurisdiction and authority 
for enforcing the attendance of persons required by It as aforesaid and for punishing 
persons failing, neglecting or refusing to produce deeds, evidences or writings, or 
refusing to appear or to be sworn, or make affirmation or declaration, or to give 
evidence, or guilty of contempt, and generally for enforcing all orders, decrees 
and judgments made or given by the Court nnder this Aot, and otherwise in rela* 
tlon to the matters to be enquired Into and done by or under the orders of the 
Court under this Act, as arc by law vested tn the High Court of Chancery for such 
purposes in relation to any suit or matter depending in such Court", 

267. (S. 237. P. 54*) (1) Tho District Judge may 
Judge order any person to produco and bring into 
may order person to Court any paper or writing, being or pur- 
u?y“plperr®*““®° porting to be testamentary, which may be 
shown to be in tho possession or under the 
control of such person 

(2) If it IS not shown that any such paper or writing 
IS in the possession or under the control of such person, but 
there is reason to behove that he has the knowledge of any such 
paper or writing, the Court may direct such person to attend 
for the purpose of being examined respecting the same. 

(3) Such person shall bo bound to answer truly such 
questions as may be put to him by tho Court, and, if so 
ordered, to produce and bring in such paper or writin g, and 
shall be subject to the like punishment under the Indian Penal 
Code, in case of default in not attending or in not answering 
such questions or not bringing in such paper or writing, as he 
would have been subject to in case he had been a party to a 
suit and had made such default. 

(4) The costs of the proceeding shall be in the discretion 
of the Judge. 

^ 1. Change The word 'truly* has been Introduced In sub-sec (3) to remove 

any doubt as to what Is clearly the Intention of the provision Joint Committee 
Heport 


(o) Vtlloiaomy v Slceremen, 8 R»ag | 179,51 CL. J ISOP C 

76 
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2. Tho section! The section empowers the Probate Court to call upona 
person to produce and bring Into Court a document of a testamentary nature or 
to attend for the purpose of being oxaminod, oven when no probate proceeding is 
pending m that Court, and in this respect the power differs from that enjoyed by 
a Civil Court under O XVI For analogus provision see S. 196, Indian Companies 
Act 


See generally, Woodroffe, Evidence Act Ch X, notes As to the production 
of registered wills, see Indian Registration Act (XVI of 190B, S 46) 

The section is based on the Court of Probate Act 1857 {20 & 21 Vici c 77 S 26) 
as amended by S 25 of the Act of 1858 


3 Sub-section. (1). In an application for the executor to prove the 
testator's will the court directed him to lodge the said will in Court (a) An 
exemplification of a will comes under this section and may be ordered to be brought 
into Court (6) The English Statute authorises the issue of subpeena requiring 
any person to produce in Court any testamentary paper If a party has not got 
the paper he is called upon to produce he should 61e an afiBdavit to that effect (c) 
Production may be ordered by motion in Court (d) An attorney cannot refuse 
to produce the original will and seek to retain it by virtue of bis lien (e) Where 
the executors and solicitors of the deceased refused to give any information as to 
previous wills alleged to have been executed by the testatrix the Court ordered 
them to bring all testamentary papers to Court (/) 


4 Sub-sec (2) Where there ate reasonable grounds for believing that a 
person has knowledge of any testamentary paper he may be directed to attend 
Caurt to be examined (g) Such atteodaoce may be required for other purpose* 
in connection with testamentary matters, e g , to prove the execution of a will (A) 
A witness summoned to attend Court is entitled to bis conduct money 
to be represented by Counsel (y) If be bo too ill to attend Court ho may be 
examined on commission (A) 


5 Sub sec. (3) In England obedience to the subpeena may be enforced 

by a motion for attachment (/), but the Court should In such a case first of all order 
the attendance of the person m Court (n). The executor may be ordered to take 

probate at once (n) . 


(а) Dayeihaly ‘Damodafdot 21 B 75 

(б) Re Neohn. 8 B L. R appd* 76 
(e) Rnlinger ^mmenon 57 L J ‘.I 
(rf) Ti ft C. 337 

(el Ctoigcer Ceerget, l8Vei.294 

(/) la>l P 323 

it) Re Lesi 2 P (i D 458 . 
DanfitlJ * 6 P D 3? 

Ririiln*«n t TAfnfijn 37 J 
P 3 V lUA. 

•> Re Sveit lb‘>l V 400 Tt ^ 


C 337 

(0 Re Ihney 1907 P 239 „ 

tj) Re Cepe, 36 L J P ^3 V 
197 In. ^ ,, 

Bar\felJ V Pi>.k^Tj, 6 P D 33 
(f| T “ijea/T 27 I— J ^ 

(«' /’jft man r TheinKn 37 I- J P 

3 193 In. . „ ^ n 

(n) tUeJjvnf T I P « ” 

592 
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268. (S. 238. P. 55.) The proceedings of the Courb of 
Proceedings of tlio District Judge in relation to tlio gran- 
Couir^n I'^^uon'to probate and letters of administration 

probate and admini- sliall, savc fts hereinafter otherwise pro- 
vided, be regulated, so far as the circumstan- 
ces of the case permit, by the Code of Civil Procedure, 1908. 

]« The section. It bas beea already pzoyidod by 8. 266 that with regard 
to probate proceedings the District Judge shall have “the like powers and autho. 
rity” as arc vested in him in relation to any civil suit or proceeding pending in 
his Court. This section lays down the procedate to be adopted in connection with 
these proceedings. See also S 295. 

Though this Act is not eonficed to substantive taw but deals with adjective 
law as well, still the procedure laid down in it (see Ss. 3o7, 270, 271, 280, 281, 283) 
is not comprehensive, aceordicj^ty this section provides that in the absence of 
any special provision contained In this Act, the proceedings will be regulated 
by the Civil Procedure Code, so far as the circumstances of the case permit. 
The provisions of that Code, therefore, have not been repeated In this Act (o). 
The application of the provisions of the Civil procedure Code to probate 
proceediogs U should be noted, Is qualified by two provisos vu , ‘save as 
hereinafter otherwise provided' and ‘so far as the circumstances of the ease admit* 
The words used In S 295 are ‘as nearly as may be’. An applicant for probate 
cannot be regarded as a plaintiff in a auit m respect of a cause of action (h). 

2. Granting of probate The expression includes rovoeatioo proceedings (c) 
In contentious cases with regard to the filing and the form of caveats the 
provisions of the Civil Procedure Codo will apply (d) 

3. Contentious and non-contentlous cases. Proceedings before the 
District Judge In connection with probate or letters of administration may bo 
contentious or non.eontentioua. Tbo Code of Civil Procedure is expressly made 
applicable to the former (S. 295) The petition for probate is to be treated as the 
plaint in a suit, and the suit governed by the provialons of the C. P. Codo as 
far as possible (s). 

4. Non-contentlous matters. These are disposed of by the registrar of 
the High Courts of the various Presidencies (/}. They are not suits but 
miscellaneous proceedings, one consequence of which is that probate can be 
granted only on evidence taken In Court and not on affidavits as provided in 
0 9r. 1, C P C (p). But under S. 141 C. P. C that Code is to be followed In 


(a) 

Yeahitanl v 
391. 

ShonkaT, 17 

B 389. 

(6) 

Ijatahamdoii 

V Setoicalhl Bat. 87 

I C 621. 



fc) 

Rdelli Y 

Rehelli 2 C 

W N 


100 

(d) U Shut T. Maung. 82 I C. 
973 


(e) Re DinlarinI S C 660 ; Paklam 
r Inncilt 19 hi. 458 ; Cholalcl 
T Bel Keiaial, 22 B 261. 

(/) Oofafa/ V, Keiaiel, 22 D. 

261. 

(f) Ram Gepel v RaJha, 10 C. W. 
N xcv; Re Dcatibel. 18 B. 237 
fold 
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connection with these proceedings The Code must, therefore, so far as it can 
be made applicable, goTcrn non contentious cases also Thus In respect of 
an application for revocation of probate on the ground among others of 
non service of citation the procedure for setting aside on exparle decree should be 
followed (a) , where special procedure has been laid down m this Code English 
rules do not apply (6) 

5 Application Of C P Code Cl 15 of the Letters Patent An order 
refusing to stay the issue of probate and the discharge of the receiver is a 
judgment within the moaning of this clauso (c) 


S 52(2) applicable against administrator who does not render account (d) 

S 60 The life interest of a Hindu widow can be attached and sold (e) 

S 104 (and 0 43 r 1) An appeal lies to the High Court from an order of 
the District Judge admitting a person as a caveator (/) or refusing to grant 
letters of administration with a copy of the will annexed {g) but no appea 
lies refusing to make the appellant a parly under 0 1 r 8 11 (ft) 

S 115 The High Court can interfere m revision (t) 

O 1 r 8 J3 A representative suit by a legatee must bo leave of 
Court or if a legatee sue an executor, the executor may apply that the other 
legatees should be made parties ( j ) 

0 5 r 17 Procedure when defendant refuses to accept seivioe o* 

cannot be found (A;) 

Q 6 r 15 Buies regarding verification of pleadings (0 

0 d T 13 Setting aside ex parte decrees (m) 

O XI An affidavit of assets actually received can be obtained in probate 
proceedings by interrogatories only (n) 

0 16 r 30 On a oavPator refusing to answer a question put to bun tbo 

Court made an order for grant of probate to anotbor (o) 

O 21 (and s 47) A decree directing the issue of a grant of probate l3 
capable of execution (p) 


O 31 Proceedings by or against executors and administrators (?) 


(0) D nlarinl v ‘poffio 8 C 880 , 
Re Jimrilo 27 C 350 

(1) Re Neshm 4 B L R appds 
49 

(c) Coomaree v ‘Hamrlek 5 C 

\V N 781 

{th fvb Maung V *Daw Tep o Rang 
474 112 I C 427 

(e) /innaji v CfianJ/olcl 17 B 503 

{J) Ahhlram v Qopal |7 C. 48 

(g) Mounfittpheru v Orme 22 I C 
93 * 

(M hhtll/amont v Shyama 21 C 
539 

(f) CtrtnJia V Ro/cjftart 27 C. 5 
Ktteiliafnanl r 5/irarnfl 2l C. 539 

n Jl^htram r Copol 17 C 43 


Hafiia Bal v KeA 
26 B 301 Gwecbala v Chundet 
C 213 

(k) he Dlntannl 8 C 93® , < ^ 

(l) U Shae V Mam ^ 

973 

(m) Re DMarlnl 8 C f ifin, 

(n) An latala v "JiaJcaJia 43 

34 1 C 227 ^ 

(o) Racjl V Vhhna 9 11 , J t 
tp) Brij Coomatee r ‘Ramrlck 

^ N 78J , ,g n 

(qj Hafxa Dal r KatlAW ^ " 
83 Geerectoh r CAandc, ^ 
2J3 
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O 32 In conncclIoQ with rtoccrdtogi by or against nilaori and poraoss 
of untouod mind tpcctal citation ia to haac (a) 

O 33 Arrhcalions for grant or revocation of probate may be made In 
forna pavperiB (6) 

O 37 The Probate Court ia not Ineotnpetent to grant injunction In any 
circumatanccs but tbo proper procedure is to appoint on adminiitrator pendente Ittc 
tint and then to apply for injunction (c) The Probate court has the same power 
In ordering an inventory to be made as the Civil Court under 0 37 r 7 (d) 

0 10 A receiver may be appointed In a tcatamcatary suit (e) 

O 41 r S A decree directing tbe issue of a grant of probate to the pro 
pounder is one that la capable of execution The proponnder on paying the stamp 
fees and obtaining the grant Is clothed with the character of the executor and 
may be said to have carried out or executed the order A stay of execution 
of such a decree can be granted under O 41 r 5 (/) 

6 Where C. P. C. does not apply S IIS is not applicable against 
sureties under an administration bond (7) O 7r 9 An applicant for probate is 
not debarred from making a fresh applleatloo if dismissal of tbo former application 
be not on merits (A) 0 SO r SO which autborisca Court to pronounce judgment 

against a party refusing to glvo evidence or produce a doeunsont without lawful 
excuse when requited by Court does not apply in probate proceedings (s') 
0 S3 allowing withdrawal from or compromise of suits does not apply to probate 
proceedings An applicant for probate Is not competent by means of a compro- 
mise to obtain a reversal of tbo decision during tbe pendency of appeal 
A probate cannot be granted by conaeot of parties but tbe will must be 
proved (A) A compromise of revocation proceedings however may not be 
unlawful where tbe will was proved in common form (/) A compromise In 


(0) Re Amrtllal, 27 C 330 Naicgopcl 
T Srigopal. 23 C L J 79. 
Akhlltivatl V Had, 40 C L< J 
297 

(0 Re ‘Davotal, Ifl B 237 ■ Re 

Cum Cfiatan, 6 C W N cxivii. 
Chlnlaman v RamehanJra, 12 Bom 
L. R. 694 

(c) NiroJeiadnl v Chamalkatinl, 19 

C W N 205. 27 I C 617, 
Ntchota* V 'DtaeaehU, 1 P D 72, 
Re Afoore 3 P D 36 leid to 
Eoglith catei are not of much 

siiiiuaee 

(J) Glniala v Pioko>f> 49 C. L J 
484, 120 I C 469 

(«) Herodebadnl v Chamalkarlnl, 19 

C W N 205. 27 I C 617 
loliog Yeihvanl r Shankar, 17 B 
388, Re ‘Dottuial. IB B 237, 
fYatkIm T Brent 5 L. J Ch 49 
Hojizobol T Abdul 19 B fli 

(/) Bni Coomaiee r Romde^, 5 C 
W N 781 

Ig) Ka Maung v. Dora Top, 6 Rsog 


474 112 I C. 427 

(A) Ramon/ t Kumud, M C. W N 
924 , commented in Kalyanehartd v 
Silabal 16 Bom L R 5, 23 I 
C 325 F B CoruAflmt/ou v 
Sartuca'hf, 87 I C 621 petconira 
Rallabandt v Rallabandl, 52 I C. 
639 

(0 Racjl T yizhnu 9 B 241 

(i) Sarada v Coblndo, 12 C L. J 
91 

(t) Monmohtni v Banga 31 C. 357, 
Jugerhvar v Jagatdhart 40 I C 

345* 2 Pat L. J 535 , Janakball 
y Gajanartd, I Pat L. J 377 , 
Buhunath v 5af/« Rof 29 A L. 
J 835 (Tetmi of a private com 
promise of a cootentioos probate 
proceediog admitting tbe gesuioeneii 
of tbe will cannot be embodied to 
the probate or in tbe order of 
Court; 

(/) Hargteacea v lYood 2 Sw A Tr 
602 , lYylchetles/ r Andrevz, 2 P 
A D 327 
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revocation proceedings amountme to a hona fide settlement of disputes will 
bind the reversioners The compromise must be for the benefit of the estate and 
not for the personal advantage of any person interested (a) The only effect of 
compromise in respect of an application for grant is to reduce a contentious 
proceeding into a non-contentious one so that probate can be granted in common 
form only \6) 0. 32 r 4 applies when the proceedings have arrived at the 

contentious stage (c) 0 39 r. ] A probate proceeding is not a suit in which there 

IS any property in dispute under this rule (d) 


7. Res judicata. A suit by executors as persons beneficially entitled 
under the will to property left by the testator is not barred by res judteata 
by an order refusing probate (e), nor does such refusal bar an application by 
any other person claiming an Interest under the will An executor who presents 
an application for probate of a will cannot be regarded as a plaintiff who brings 
a suit m respect of a cause of action (/) Where probate is refused not on the 
merits but for defect of pieccdure. the application may be made again 0 ^ 
r 9 is no bar to such an application {g) So also dismissal for non prosecution o* 
absence of the plaintiff will not operate as res judteata (h) 


The judgment of a Probate Court granting or rcfusiog probate is a judgment 

in lem and therefore the judgment of any court in a proceeding infer perfrs cannot 

be pleaded in bar of an lavestigation in the Probate Court as to the /aclufn 
of the will propounded m that Court 


Where on an application under the Guardians aud Words Act (VIII of 
a will was found to be a forgery, held, this finding was not rcs^udicata for 
purpose of proceedings under the Probate and Administration Act (i) A decision 
by the Probate Court that the will was not revoked by tbo testator and that bo 
did not give his widow authority to adopt and that certain words formed part of 
tho irilj 13 conclusive and bars a subsequent suit to try those issues (j) ^ 
declaration by a Probato Court, confirmed on appeal that a certain person is 
not the next reversioner of tho deceased bars a suit by that person for such 
declaration, but not where the object of the latter is not to get a declaration 
merely but to protect his interest {k), the contrary view has also been 


(o) C^ohenJra v Shamiunnaia, 2t C, 
L J 157, 163 ; fold m Slyam 
Lai V Ramesvari, 23 C L J 82, 
Surja Pioaad v Shyama, 14 C 
W N 967 , Kunja Lai v Kalloih 
14 C. W N 1068, 1071 («e 

Englitb cate* cited) 

(M Jenakhall v Qajanand, i Pal L 
J 377 

(«) Sad India v Hinnmoyte, 24 C. W 
N 538 , Redhaihyam v Ranga. 
24 C \V N 541 (til (he rufet 
in O 32 tie not itnctlj applictbie) 
td) Sind V Chomatiratinl 19 C. W 
N 205 

(c) Caneih r Ram, 21 D 563, kc 


(/) 

(S) 

(0 

(I) 

(k) 


Mirza Kunufulain v Aihoi Hosse’n 
32 I A 244, 33 C 116 
Ganihamdosi v Sarasialhl 87 i 
621, 629 , ^ I I 

Hamani v Kumud 12 ^ ' 

IBS, 7 1 C 126, Bniotal » 
Shtttajabola 84 I C 154 , 

Chond V Padob 15 I A 'JO 
16 C 93 , ,A 

Chlnnoiami v Hatlhatolhodia 

M 380 . I r 

Dtendan r Sunderabal 23 * 

221 .1 r L. 

Ramnandan v Sbeopanan i> 

J 023, tee Kldat » 

C 555 
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held (a) The decision In a Probate Court that A was the son of B was res judteata 
in a subsequent suit in a Civil Court (b) 


269 (S. 239). (1) Until probate is granted of the will 
When and how person, Or an administrator of 

District^ Judge to his estate 13 constituted, the District Judge, 
iflterfere forprotec i7ithin whose lunsdiction any part of the 
property of the deceased person is situate, is 
authorised and rcq^uired to interfere for the protection of such 
property at the instance of any person claiming to be interest- 
ed therein, and in all other cases where the Judge considers 
that the proparty incurs any risk of loss or damage , and for 
that purpose, if he thinks fit, to appoint an officer to take 
and keep possession of the property 

(2) This section shall not apply when the deceased is a 
Hindu, Muhammadan, Budhist, Sikh or Jama or an exempted 
person, nor shall it apply to any part of the property of an 
Indian Christian who has died intestate 

1 Change Sub sectloa (2) has been added to the seotiOD id this Aot 
Sub see (2) incorporates tho provisioo of Aot Vll of 1901 and as the provi 
B on is not incorporated In the Act of 1&81 U excludes the persons to whom that 
Act relates from the purview of the clause Notes on Clauses 

2 The section The provisoes of this section may bo compared to those 
of S 195 Tho section is d stlogu shed from 8 247 in this way The latter section 
contemplates an application by a party to the proceed ng after the commencement 
thereof and gives the person appointed the power to deal with the estate subject 
to the restrictions mentioned in the section whereas this section contemplates 
an application even by a stranger and made before the commencement of any 
proceeding and the appointment will be made if necessary for the protection of 
property and the person appointed will have no other right than that of custody 
over the property Under 8 247 the Court appoints administrators pendente lite 
under this section receivers have been appointed in testamentary proceedings (c) 
In as much as the person appointed has no power to deal with the property a 
prayer for administration along with protection Is Irregular (d) 

Formerly receivers were appointed by the Court of Chancery during the pen 
dency of probate proceedings (e) Since tbe Judicatore Aot the appl cation Is made 


(a) Chlntaman v Ramehandta 12 Bom 
L 694 Lalt r RaJharaman 
15 C. W N 1021 (where the 
pies of re$ Jud'cala wai ovnroled 
00 the gtouad that the Probsie Court 
wsi not competeal to p> uio 
queitioai of title) 

ih) DvIlaPaJa v Ketipeda 46 C. L 
J 596 (•« esie* reltJ to) 


(e) YahoenI r SAanJ^ar 17 B 388 , 
Re ‘Davaiaf 16 B 237 lee 
» Olama^^arinl 19 C. W 
N 205 27 1 C 617 
(«f) Octrtnglon r IVcrd 34 Bear 175 
(c) Alftf T King 6 Ve*. 172 me 
Barton v Rock 22 Be»v 
Tkhhome V TieUome 
730 
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in the probate division of the High Court (a) unless good grounds are made out 
for the interference of the Court of Chancery, e. g , danger to assets (6) The 
Court’s power to act under this section comes to an end after the letters have been 
granted (c) 

3 Sub-section (1) Under this sub-section the Bistriot Court has power 
to make an order with reference to the property of a deceased person under certain 
circumstances so long as no person has been appointed administrator of the estate 
or granted probate of the will But this section has no application after aa ad- 
ministrator IS constituted, though the High Court may make the order under S 
302 (d) For similar provision, see Administrator General's Act (III of 1913, 8 54) 

4 Sub. section (2)* See change above Although the operation of sub 
sec (1) 13 excluded in case of Hindus, &c , yet the Court can appoint a Receiver 
ra a suitable case under.tbe Civil Procedure Code (c> 


270 (S. 240. P. 56 ) Probate of the will or letters of 

When probate or ^^™>oi3tration to the estate of a deceased 
adramistration may person may be granted by a District Judge 
iriotT'a'e Court, if it appears by a 

' ° petition, verified as hereinafter provided, of 

the person applying for the same that the testator or in- 
testate, as the case may be, at the time of his decease had a 
fixed place of abode, or any property, moveable or immoveable, 
within the jurisdiction of the Judge 


1. The section Tho section is based on the Court of Probate Act, 20 & 21 
Viot c 77,8 46 8 264, confers jarisdictloD on the District Judge m testamentary 

matters This section defines the jurisdiction thus conferred and lays down two 
tests for the purpose. The jurisdiction of a Court is not taken away because tbe 
properties dealt with in tbo Probate aro wjtbio the jurisdiction of another Court by 
reason of the bifurcation of the district (/) 


(1) Did the deceased have a fixed place of abode within the jurisdiction of tbo 
District Judge ? («1 Did he leave movable or Immovable property within the 
jurisdiction of the District Judge ? These tests are quite general and are simil*^ 
to those applied for dctormiaing jurisdiction in ordinary civil suits They®^® 
quite independent of the place where the will was executed or of the natloasNty 
of the testator or of the place of his domicil (g) The test of jurisdiction in a case 
of revocation of grant is the same as m that of making a grant (ft) 


(c) Re Icory, lOCh D 372, m Hilehen 
T Btrkf 10 Eq 471 (prior to Judiealurt 
Act) W 356 12 Ed 

(fc) Re Pf^te, 1904 P 301 , Re Oakes 
(1917) I Ch 230 (appoiDtinrat ool 
made becauie there war no danger] 
(c) lyinsor V H'lruor 44 B 692 

(<fl in«of V ll'’/n»or 22 Dorn L. R 
396 57 I C 116 

(f) PaiAsonl v ifton^ar, 17 D. 328 , 


Hafizahal v Katl *9 B 

Suhamaniyan v RamasvamI 31 * 

C. 499 n 

£3f>ouiao V Ijokshmlia} 20 
607 See Lai Singh r 
-Decf, 110 I C 391 
Re Ifu/rolall 8 ^ ,/^n 689* 
PatJunji T Naeafial, 17 B 
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2 Fixed place of abode Th* word dirclllns Is ijnonymotii with tho 
tern ‘place of abode’ Of ‘residence It is Iho rf*c® where a man Htcs and what 
be conildcrs his home The residence must be of a more or less permanent 
character, of such a nature as to show that the Court In which he Is sued la bis 
natural /or«n (o) The word 'fixed does not mean permanent {&) A person may 
base mota than one p'ace of abode \c) Where a man has no permanent residence 
bo may be said to dwell wherever be may h<i found (d), er the Judge of the 
District In which bis debts are has authority to grant A certificate under Act XVII 
ofl8$0(e) ”Thc words ’residence* and ’business* bare no actual definite techni- 
cal meaning, but that you must construe them (a every ease in accordance with 
the object and the Intent of the Act In which they oceured’ (/) 

3. Property. The District Judge has jurisdiction to grant probate if there 
beptopetty TTOtablo or ImmnvaMe v UWn hU iarUdlctlon, thouBb the wlU bn 
executed out of Crillsli India by a person who Is not a British subject (7), ora 
part of the estate of the deceased be outside the Jurisdiction of the Court or outside 
the prorlnee (A] It is sullleieot for the purpose of girmg jurlsdletioD that 
property should bo aoloally in the potsessloo of the deceased and claimed or 
dealt With by him as hti own IrrespectlTc of the fact whether title by which the 
property was held was good or bad (1) Where residence in Calcutta was for 
medical treatment and the property of the deceased in Calcutta consisted of a 
watch and chain an umbrella and wearing apparel Aefd, the High Court had 
jurisdiction to entertain an application for revocation of probate!^} In respect 
of a will cseented in Oombay the District Judge of the place where the immovable 
property devised by the will was situate has jurisdiction to grant probate {K) 

4 Jurisdiction of the High Court In the absence of any provision 
defining its testamentary jurisdiction the Eigb Court of Madras held itself to be 
governed by this section although the words of the section are not applicable 
to the High Court (/) On the contrarj the High Court of Calcutta has held that 
it has power to grant probate or letters of administration if the petition could 
have been presented before any District Judge In any of the two provinces of 
Bengal (m) 


(o) Copal V KuntoJhai 7 W R. 
349 . Shil CoteamI T CocarJhan 
lahl 14 B 541. oa spp 16 B 
290 294 , Fallma Begam v 

Sat^lna Begam I A 51 Ugai 
thand V Surajfflol 2 Beta L R 
605 QurandiKa v Ramdaf 33 
1 C 62 . but tee SiinlOMa v 
Venk,atacotada, 29 M 239. 274 

00 spp 38 I A 129, 139, 11 

1 C 447 

(&) Qovlnd V Anant, 71 I C< 316 
(miteDce ol taovsbiei withto 
juiiidiction tufficient) we Sobhag 
Rani T Lado Rani 116 I C 
305 

(c) Orde T Skirmet, 7 I A 196 3 
A 91 

(d) Fernandez v IVtay, 25 B 176 
77 


(/) 

(si 

(A) 

(0 

(f) 


Ik) 

(/) 

(m) 


3 Bom L R 291 
Golam T Afahomed 20 W R 
286 ^fUayheo v Tulloeb, 4 N 
W P H. C a 25 
TJe 16 Ch D 484, 487 

Hhauroo T La^s8m{&a{ 20 B 
607 (lee Eogliih cam referred lo) 
Lai Singh v KUhen Deal, 110 I 
C 391 

Run Bahadat 1 Rajrup, 4 C L. 
R 493 

Re Mohendta 5 C W N 377 . 
but tee iBal Aianchha v SJal 
Congo I Bom L. R 666. 

Racjl V yuhna, 9 B 241 
Re Rase 24 M 120 
Nagendtahala v Kazhlpall, 


610 


lltU IKMAtf StJCOLSSION ACT. 


[Ss. 271-2?2 


271. (S. 241. P. 57 ) When the application is made 
Disposal ot apph- to the Judge o£ a district in irhich the 
juaso m had no fixed abode at the time of 

which deoeased had his death, it Shall he in the discretion of the 
no fixed abode. Judgo to refuse the application, if m his 

judgment it could be disposed of more justly or conveniently 
in another district, or, where the application is for letters of 
administration, to grant them absolutely, or limited to the 
propel ty within his own jurisdiction. 


Change. The words ‘ht shall be m the discretion of the Judge” have 
cen substituted for the words ‘‘the Judge may la hU discretion ' 

Discretion of Court. Thissectioa gives a Judge of a district where the 
deceased has left property a discretion to refer an application to a more convenient 
Court, when between courts of different districts in British India there is a ques 
tion as to which of such Courts can most justly or conveniently grant probate, 
but when there is no Court of concurrent jurisdiction m British India to which 
the applicant oan apply for probate the Judge is vested with po such discretion 
Thus, if a testator, who is not a British subject, maizes a will in Baroda but leaves 
properiv m British India, the executor is entitled to probata of the will in the 
Court m British India which has jurisdiction m the case, and when there is mote 
than one such Court in the moat convenient of them Baroda is not a dlstriot 
within the meaning of the Act and the Court m British India has no disete 
tion to refer the applicant to the Baroda Court (a). 

When property within the jurisdiction of a Court isoftnOiag value the Court, 
in its discretion, may refuse the application if it can be more conveniently dispose 
of In the Court of another district (h). 

The Court can exercise its discretion under this seollon where the deceased 

had no fired abode at tho time of his death within the jurisdiction of the Court 

but only left property within such jurisdiction The discretion has to bo judicial y 
exercised The mere fact that the deceased lived Jn Calcutta, or that all the wit 
nesses did so, or that the major portion of the testator's property was situate In 
Calcutta, does not entitle a Court to refuse to cnteitaio an application for 
probate under this section The applicant Is dominus fitis and hia choice shou 
bo given effect to unless tbero are aulBclcnt grounds made out to show why the 
proceedings should not be bold elsewhere (c). 

272. (S. 241 A. P. 58), Fiobate and Jettors of ndmini- 
„ , . , strntion maj, upon application for that put'- 

lettmof'o°iJm'nisfr°a pobe to any District Delegate, bo granted by 
tion may bo granted jum in an}’’ case in wliicli tlicro js no coaton- 
b> Delegate j£ appeara hy petition, verified as 


(a) Dftautao v 20 D 607. 

(il Dot Manefif<a v ^al GangO. t Do® 
L. ri. 666 , but te« Rc fitohtndfa 
i C N 377. 


I <') 


AnaTtga v Balal, ?3 C. t- 1 ^ 
63 1C 523. “I 

coniidetalloa) 
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liereinaftor provided, that the testator or intestate, as tho 
case may bo, at the time of lus death had a fixed place of 
abode within tho jurisdiction of such Delegate. 

The section. Probate or lettera of admlolstratioa may be granted by a 
District Delegate, it will be seen, only iq oases where there is no cootentlon, 
provided the deceased bad a fixed place of abode within the jurisdiction of the 
District Delegate. A District Judge can make a grant if the deceased bad any 
property, movable or immovable, within the jurisdietion of the Judge (S 271), but 
a District Delegate cannot make a grant under similar circumstances As to the 
meaning of the expression, 'fixed place of abode,* see S 270, note. 

273, (S. 242. P. 59). Probate or letters of administra- 
Condu.iv«i.e,s of ‘'oo property 

probate or letters of and estate, moveable or immoveable, of the 
administration. deceased, throughout the province in which 
the same is or are granted, and shall be conclusive as to the 
representative title against all debtors of tho deceased, and all 
persons holding property which belongs to biro, and shall 
afford full indemoity to all debtors, paying their debts and all 
persons delivering up such property to the person to whom 
such probate or letters of administration have been granted : 

Provided that probates and letters of administration 
granted — 

(а) by a High Court, or 

(б) by a District Judge, where the deceased at tho timo 
of his death had a fixed place of abode situate within the 

cf Judge, such, Judge* the 

value of tho property and estate affected beyond tho limits of 
of the province does not exceed ten thousand rupees, 

shall, unless otherwise directed by the grant, have like effect 
throughout tho whole of British India. 

1. Change. The words ‘the property and estate’ occurred In the Succession 
Act whereas In the Probate and Administration Act occurred fte words 'the 
property’ only 

2. The section. 8 237 says that probate establishes a will from the death 
of the testator. This section lays down tho extent of the territory over which ft 
shall have effect and alto the extent to which such a grant is conclusive. The 
section coupled with S. 213 makes probate the title of the exeentor to tho 
property and also makes It evidence of the contests of the will Itself as against 
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bs impeached in a civil court would be those stated in S 44 of the Evidence 
Act, vtz , that the probate was granted by a Court not competent to grant it or 
that it was obtained by fraud or collnsion, which means fraud and collusion upon 
the Court and perhaps also upon the person disinherited (a), but it could not be 
shown that the will was never executed by the testator or was procured by a 
fraud practised upon him ( 6 ) A person having an interest eg , a creditor or 
mortgagee, though he cannot impeach a will of which a probate has been granted 
so long as probate remains, may apply for revocation under S 263 (c) 


The Court is bound to assume that all documents admitted to probate are of 
a testamentary character (d) After probate it is not permissible to prove that 
another person was appointed executor, or that the testator was insane, or that 
the will probated was forged (e) Jo an administration suit a determination by the 
Probate Court as to who are the next of klo of an intestate is conclusive between 
the parties (/) Letters of administration are conclusive of the intestacy of the 
deceased ( 3 ) 


6 Probate when not conclusive The section does not say that the 
grant is conclusive upon all persons or upon all questions but is much more 
limited in its scope A grant of probate is not conclusive on a question of 
construction of the will or of the determination of the rights of persons unde? 
the will (ft), nor of the fact that the property disposed of by the testator really 
belonged to him and, therefore, it does not prejudice m any way the rights of 
persons entitled to the property (t) nor on any question of inheritenoe or 0 ^ 
the right to be appointed as 3kel>att (j), not on any collateral matter e 9 
regards the domicil of the deceased (A) 

Probate does not prevent a Civil Court from declaring what effect is to be 
given to a will after probate Civil Court may declare one or two provisions o/s 
will of a Muhammadan testator to be inoperative as being opposed to Muhammadan 
law ( 1 ) Conclusiveness of probate is no bar to the institution of revocation 
proceedings under S 263 (m) 


7 Payment to executor or administrator Payment of money to an 
executor who has obtained probate of a forged will is a discharge to the debtor of 
the deceased notwithstanding the graot be afterwards revoked and declared 


(al BarnuUy v PoTsell 1 Vei Sen 
»19. 284 

(t) AlUn V M Phetson 1 H L C 

191 , Meluish V MiUon 3 Ch D 
27 tee KomoJlochun v NiJmSIon 4 
C 360 . V Hamilton tZ 

Ve» 29d 307 • He Bhohoioondutl 6 
C. 460 Klihotlal v Kanchodla 
38 B 427 

Ic) T BhobouoonJurt, 6 C> 

460 


He Danance, (1910) 2 Ch 419 . 
He IVttnhtr (1916) I Ch 339 
(1918) 2 Ch 82. 

Bt Icory 10 Ch D 372 
Darrt r Joeiton ) Pi 592 < 
Spencer y U llUam 2 P & D 230 


(g) Toutlon V Flow 3 P W. 369 
(A) Raiendttt v Manlck, fl A L J 
1063 II 1 C 235 . . 

(l) SeAnrjl V Jaggo 4 C 1 ffol/uiti/a/n 
V Abhao 33 C lt6 F C 

(/) Jagannath r RunjU, 25 C. 354 

(k) micket V Home, 7H UC U-j* 
ConcAa V GjncAa, i I A C ^ » 
{Bradford v Young 26 Ch P 656 
29 Ch D 6f7 ^ 

</) SWohomed r Saildo. 23 C « ^ 

658 fCurrululaln v Abbor 33 
P C ..AC 

(m) See Hobln r 'DboboioonJutJ 0 ^ 

460 , Jasonnalh r ftun}l6 *5 

354 
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Toid (a) An exKulor cannot atk to be relleTcd of the pajment of a legacy because 
it !a Intcrlised In the will after grant of probate (h), but th" case is dlfTerent where a 
can fr3ndQl''DtIy inserts hti name In place of a legatee (c) A claim by an admini- 
strator for rrcorery of rent was not allowed to bo resisted on the ground of mis- 
representation of the fact of adoption (this not beiog coTercdS. 44 of the Evidence 
Act) (d). 

8 Proviso. This proviso was added by Act XIII of 1875 S 3. which ran 
as follows rro\ lied that probate and letters of administration granted by a High 
Conrt after the first date of April 1S75. shall, unless otherwise directed by the 
grant, bare like clTect throughout of the whole of British India* . Before this amend- 
ment a grant by the High Court did not extend beyond the limits of the province 
within which that Court exercised Its jonsdlction (e) The above amcDdment was 
replaced by tbe present proviso by Act VIII of 1903 s 3 (1) The proviso does not 
apply to a grant to the Administrator General See also S 34 of tbe Administra- 
tor General's Act (III of 1913) and see re /fecc'on (/) 

274 ( S. 242 A. P. 60. ) (I) AVlieie probate or letters 
Transmission to of administration Ims or bavo been giantcd 
High Courts of certi- bv a Hi<»b Court 01 District Judffc with the 

ficate of grants «a- i ® . . 

der proviso to see- Oliect rcfCl rCQ tO in tbe prOMSO to section 
^ 273, tbo Bigb Court or District Judge shall 

send a certificate tUcreo! to tUo following Courts, namely 

(ft) When tbo grant has been made by a High Court, to 
each of tbo other High Courts , 

(6) When the grant has been made by a District Judge, 
to the High Court to which such District Judge is subordinate 
and to each of tbe other High Courts 

(2) Every certificate referred to in sub-seotion (1) shall 
bo made as nearly as circumstances admit in the form set 
forth in Schedule IV, and such certificate shall be filed by the 
High Court receiving the same 

(3) Where any portion of tho assets Las been stated by 
the petitioner, as hereinafter provided in sections 276 and 278, 
to be situate Tvitbin the jurisdiction of a District Judge in 
another province, tho Court required to send the certificate 
referred to in sub-section (1) shall send a copy thereof to such 
District Judge, and such copy shall be filed by tbe District 
Judge receiving tbe same 


(a) Alien r ‘DunJae, 3 T R. 125 
(4) •Plume T Beale. I P \V 389 
(c) See W 442 

(cO Jimilca Y Kala. fO C \V N 
422. 


(e) Re Neehleilain, IB L. R, O C 19 , 
Re Duncan iBL.RO C J 3 . 
Re Rajranee I C 52, 24 W. R. 
206 

(/) 4 C 770. 
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Chan^O The words haye been granted by a High Court or D strict Judge 
in sub see (1) have been taUen from S 2^ A of the Succession Act In tho Probate 
and Administration Act occurred the words have been granted by a Court The 
words shall be made m S hedute IV lo sub sec (2) have been substituted for 
the words shall be to the following effect namely — (here was sot out the form 
of the certihcate ) 

The section The section was added to the Succession Act as S 2i2A by 
Act XIII of 1875 s 3 That section was repealed and substituted m its present 
form by Act VIII of 1903 Compare Administrator General s Act Illjof 1913 S 24 
See the rules of the Calcutta High Court Ch XXXV r 14 and of the Bombay High 
Court r 587 

275 (S 243. P- 61.) The application for probate oi 
Couclusiveness of letters of adminstration, if made and verifii-d 

application for pro m manner hereinafter provided, shall be 

bate or admlnistra , ^ ^ r .i t-l,, 

tion if properly made conolusive for the purpose 01 authorising tUL 
and verified grant of probate or administration, and no 

such giant shall be impeached bf reason only that the test'itor 
or intestate had no fixed place of abode or no pioperty within 
the district at the time of his death, unless by a proceeding to 
revoke the grant if obtained by a fraud upon the Court 

Change The word provided has been substituted for the word ment oned 
The section This section as also Ss 276 and 278 have been enacted for the 
lurpose ofautborising the grant of administration and rendering it conclusive 
even though there might be incorrect statements or omissions m the application 
upon which the grant Is issued The sections have no reference to the valuation 
of the estate for the purpose of levying a Court fee upon it They are enaoted 
for jurisdictional and not for fiscal purposes (o) 

Unless by a proceeding The concludog words of the section state that 
want of jurisdiction will be no ground for impeaching a grant Therefore no 
revocation proceeding will he on this ground unless It is covered by the words of 
S 263 In one case however where after the grant of letters of administration 
by a District Judge it was discovered that the deceased bad left no property 
within the jurisdiction of the Court on an application for a grant being na e 
to the High Court tho High Court made the grant but only after the provloui 
grant had been rovoLcd (5) 

276 (S 244- P 62) (1) Application foi piobito or 
Petition for pro- for letters of adminjbtration, with tin will 

bate annexed, fclmll bo made by a petition 

distinctly written lu Lnglibli or in tho language in oidiinry 
use in pi occcdiugfa before tho Comt in which tlie npphcatmn 
IS made, w itli tho w ill oi, m tho cisci niontionLd in section" 


Sexuvn, 21 D 673 676 


J (S) R, -DStio 25 A 355 
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2S7, 238, aud 239, a copy, draft, or statement of tbo contents 
thereof, annoyed, and stating — 

(n) the time of tlio testator’s death, 

(6) that the writing annexed is bis last will and 
testament, 

(c) that it was duly executed, 

(d) the amount of assets which are likely to come to 
the petitioner’s hands, and 

(e) wlien the applicition is for probate, that the peti- 
tioner is the executor named in the will. 


(2) In addition to these particulars, the petition shall 
further state, — 

(a) when the application is to tljo District Judge, tiiat 
the deceased at the time of his death had a fixed place of 
abode, or had some property, situate within tlie jurisdiction 
of the Judge ; and 

(p) when the application is to a District Delegate, that 
the deceased at the time of his death bad a fixed place of 
abode within the jurisdiction of such Delegate. 

(3) Where the application is to the District Judge 
and any portion of the assets likely to como to the petitioner’s 
hands is situate in another province, the petition shall, 
further state the amount of such assets in each province and 
the District Judges within whose jurisdiction such assets are 
situate. 


1. The section. The section contemplates a case where a will Is In 
existence and the application Is for a grant of probate or of letters of administra* 
tion with the will annexed. It sets oat the contents of a petition for such a 
grant and states the particulars that it must contain. The section, though it 
obvIousIy^ has in view a written will, does not exclude from its operation a 
nuncupative will whether of a privileged person or of a person not governed by 
S. 57 (a). For further requirements see Ss. 273. 277, 279, 280, 281, 283. 


(o) Re HaJI AfahomeJ, 24 B. 8 ; tee 
Bahk Tiam v. Nanun Afal, i| 
Lah. 503, 525 ; Pilam Lai v. 
Kalla Ram, 29 A. L. J. 711 F. 
B. (il mtket oo diSeieoce is llie 
ere of liw thil the will wat tales 


down in writing. Bat the oout of 
establiihlng an ora] will it alwaj, 
a very heavy one.) Beet PeriaB v. 
lieJInJar, 1 2 M. I A. (28) fold 
in Penkal Rao v. Namdeo, 29 A. 
L, J. 1131 P. C. 
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2 Sub-sec (1). A copy, draft, or statement, Under S 228 when a 
will has been proved and deposited m a Court of competent jurisdiction beyond 
tho limits of a province or m a foreign country a properly authenticated copy of 
the Will must bo produced before letters of administration can be granted (a) 


3 Cl (c) Strict proof of the execution of the will must be given (b). lo 
a probate proceeding the Court has no concern with the devolution of property 
The only Issue before it is whether the will has been proved to bo genuine and duly 
executed (c) Tho court has no authority to refer the factum of tho will to 
arbitration (c?), but must bo satisfied on the evidence placed before it that the 
will was the will of the testator (e) 


Clause (d) These words were Introduced by Act VI of 1889 s 3 An 
affidavit of assets Is also required by the Court Foes Act S 19 Tho object of the 
amendment requiring the applicant to stato in his application the aiuount of 
assets likely to come to his hands was to furnish a basis for testing the accuracy 
of the subsequent inventory and accounts (/) The petition ought to state all the 
assets which are hkcly to come to tho peiioner's hands, not merely such part 
ofthemas he chooses to name The petitioner Is to give security if letters of 
administration be granted (( 7 ) Power of appointment to a fund is property ^nd 
abould be stated in tho affidavit of valuation (h) The Administrator General 
IS not required to file an affidavit of valuation (i). But it is necessary lu other 
cases 0) Tho word 'assets’ means property of a deceased person chargeable 
With and applicable to the payment of bia debts and legacies It therefore 
includes Immovable property (k) 

4. Clause (e). Tho use of tho word named’ la not a happy one, for an eiecu 

tor may not be named m all cases but bw appointment may be made by necessary 

Implication [S 222 (2)] 

5. Sub-sec. (3). This atatcroent is required booauso the bistnct JadS° 

'n-iVt have no junsfiiction to tnoke a grsmt W the avsots tho ytovlnco 

exceed Rs 10,000 (S 273J 

6 Other particulars Besides the above particulars under tho rules of 

tho Calcutta High Court it is necessary that an application for probate should bo 
accompanied by (i) a certificate of tho Registrar as to duty having been paid or 
a certificate of tho Taxing Officer that no duty Is payable, (li) a certiGcat® ^1*®' 
no Intimation has been received by this Court from any other High Court or 
District Court of any grant of probate or letters of administration (Ih) on affidavit 


(ij Kuppoyammal v 22 M 

345 Ai lo wlj«l If meant by due 
execution kc ll'oomtsfi v Haiytftenfr 
21 C 679. Sard t Sokf!. 0 
352. 33 C \V N 374 P C 
(cl SaraJa y Til^tna 3 p»l L J 
415 46 I C 117 

(<fi CA<fiu4/iaf V iVam/o 21 B 

335 

^ Cof» rial y BoU Saih 23 A L 
J 1554. Bua Dda T D<il 'Dltta, 


132 I C 527. 

(/) Re Ahtoham 2l B 139 . 

(c) Kuppayammai v ytffimflnl, ^ 

(A) Re La\*^m(natoyana 25 M 51^5 
<0 Re JJM 26 C 404, 3 C w 

U) L cf«.' r... A=. S 19 n-fc' 

ol lit C.looli. H.jli Ccitit 
HI R. 25 C 65 . Om,(rt < 

/Wm C’"'. 25 C 5. 
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of valuation In the form set out in Schodulo III of tbo Court Fees Act, (r 4) Tho 
payment of the ad valorem fee may be postponed till caveat, where it has been 
filed, has been disposed of Tho Judge may require proof of the Identity of the 
deceased or of the party applying for the grant (r 5). Where a will refers to any 
paper, etc , it should be produced to ascertain whether it is entitled to probate, (r 8). 
The name, abode, description and occnpatlon, If any, of the petitioner is to be given 
10 the petition (r 34). Ordinarily, probate duty is to be paid along with the applica- 
tion for probate (r 4), under the Court Fees Act tho grant will not be made till 
the duty is paid 

7. Succession duty. The succession duty is payable before the order for 
grant of probate or letters of administration Is made but not necessarily payable 
at the time of the application for such probate (a) Probate duty is payable only 
on the assets which at the testator's death are in British India (6) Fund over 
which the deceased bad a power of appointment is liable to probate duty (c). The 
duty is payable under the Court Fees Act as amended by Acts XI of 1899 and VII 
of 1910 not on the gross value of the property but on the net value obtained after 
deduction of debts and expenses (d). Probate dnty is to be regulated by the value 
of the property at the time of tho application and not at the death of the testator. 
In estimating their value their present value must be taken (e) 

8 Miscellaneous An application for probate has been allowed to bo 
amended to as to convert U to a petition for letters of administration with the 
will aonozedf/) An order of a Distriot Judge granting or refusing probate of 
a will on an application made under tbit section is a dccrco and Is appealable as 
such (p), A Court caanot docliae to grant letters of administration with the will 
annexed (see S 278 n 7) There is no law which provides that a petitioner for 
letters of admieistration with tho will annexed must produce it from bis own 
custody and with the petition It Is quite sufficient U be has an laterest la the 
administration of the estate and can establish the existence of tho will and, if 
necessary, can secure the production thereof by the person In whoso possession 
it is (h) 


277. (S. 245. P 63) In cases wherein the will, copy 
or drah, js written in any language other 
than Euglisli or than that in ordinarj nso in 
proceedings before the Court, there shall be 
a translation thereof annexed to tho petition 
bj a translator of the Court, if tbo language 
bo one for wliicli a translator is appointed ; 


In what cases 
translation of will to 
bo annexed to peti- 
tion Verification of 
translation by per- 
son other than 
Court translator 


^o) /?« ylradSenty, 5 C. W N. echr, 
per coBtrs, /ie OmJa 76 C> 

407. 3 C W R 392. 

(1) f?e jf'-rafiam, 21 B 139 (lee csm 
reld lei 

(«) 25 M. 515 

(rf) lie Qafnl/rfhroufi, 22 C L. J 
IM . Ce/lfler t Almde, 17 
C W. R 21 d.tisd (rea . /it 


fCtn. 18 C. W. N 121 
(«) Oil v 6 Pst. 

U J 411 . 62 L C 513 
(/) AnffiOi/armnal r AmfnarJ, 22 M 
345 

(f) S^CoanfifrfAm r. QcjDtll Otrtt. 
35 A 44" 

(ft) Bjj O 'fi * Or-/ Df'j 132 L 
C 527. 
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or, i£ the will, copy or draft, is in any other language, then by 
any person competent to translate the same, in which case 
such tiauslation shall be verified by that peison in the follow- 
ing manner, namely — 

“I (A B ) do declare that I read and perfectly under- 
stand the language and character of the original, and that the 
above is a tine and accurate translation thereof”. 

Change The words the will copy or draft’ have been taken from S 63 of 
the Probate and Administration Act In the Succession Act S 245 the word will* 
alone occurs 

278 (S. 246. P 64 ) (1) Application for letters of ad 
Petition for letters mitiistfation shall be made by petition dis. 
of administration tinctly Written as aforesaid and stating — 

(tt) the time and place of the deceased’s death , 

(b) the family or other relatives of the deceased and tlieir 
respective residences , 

(c) the riglit in which the petitioner claims , 

(1) the amount of assets which are likely to come to the 
petitioner s hands , 

(«) when the application is to the District Judge, that tho 
deceiSed at tho time of his death had a fixed place of abode, 
or had some propeity, 'situate within the jurisdiction of the 
Judge , and 

(/) when tho application is to a District Delegate, that 
the deceased at the time of his death had a fixed place of abode 
within the jurisdiction of such Delegate 

(2) Wheia the application is to the District Judge and 
any portion of file assets likely to come to the petitioners 
hands is situate in another province, tho petition shall furthei 
state the amount of such assets in each province and tie 
Distuct Judges within ^hoso jurisdiction such assets fuo 
sitnato 

1 Change This clause Is based on section 246 of the Act of 1865 and 
section 64 Act V of 1881 Here agnin there is a discrepancy between tho two 
Bcolions Under section 246 a petition must state that tho deceased left 

property within tho jurlsdicliOQ of tho District Judge or District Do egato to w orn 

tho application is made Under section C4 in the case of an application o a 
DUtrIctJudgo the petition must state either that tho deceased at the time o * 
death had a fixed place of abode or bad some property situate wiihln 
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JurlsdictioD of the Judge The Bill foltoxTS the language of section 246 As a slight 
change in the law is involTed atteotlon Is drawn to the point, and similarly to the 
fact that the words 'a fixed place of abode ore used in the Bill in this clause 
also in order that the wording of the clause may be consistent with the wording 
of clause 274 Furthermore, although section 244 requires in the case of an appli* 
cation to a District Judge that the petition should state that the deceased had ' bis 
fixed place of abode within the jurisdiction of the Judge, that section in the case 
of an application to a Delegate requires that the petition shall state that the 
deceased ‘resided within the jurisdiction of the Delegate Ibis discrepancy is 
apparently explained by the fact that the paragraph was inserted by the District 
Delegates Act, 1831 (VI of 1881) Section 62 on the contrary, uses the phrase 
fixed place of abode in both places It seems doubtful whether It is necessary 
to maintain the discrepancy in the language of section 244 and the Bill uses ‘fixed 
place of abode in both places but it seems that the attention should be drawn 
to the point " — Notes on Glauses 

2 The section It will be found on a comparison with the provisions of 
S 276 that it is necessary to mention certain farther particulars in an application 
for letters of administration e g,c\ (a) place of death cl (b) and ol (o) and of 
course all reference to wills Is omitted 

3 Cl<(c) As soon as the petitiooer states lbs right in which be clsims, the 
objector is entitled to deny that right by cbelleDgisg the pedigree upon wbloh 
the petitioner relies The objector cannot ebew bis own preferential title unless 
ho was himself an applicant for the grant id which ease and in which case alone, 
the court is bound to try that issue (a) A member of a joint Hindu family with 
a deceased person is not competent to apply for iettera of administration to that 
person s estate In such a case the estate passes by survivorship and there la 
nothing left to administer (6) 


4 Cl (d) It IS not necessary for the Probate Court to decide what assets 
are likely to come into the hands of the applicant for purposes of administration, 
but it is the duty of the court in granting the letters to consider whether there 
is any estate whatever to be administered tc) Where administration Is complete 
assets in the hands of an administrator are held by him as heir Id) The 
Administrator General Is entitled to a commission on ‘collectloa of assets* made 
by him These words do not, in coDoectloo with the Administrator Generals 
Act, mean realisation by sale or actual receipt or possession, yet they imply the 
doing of some act in cnnnection with the assets whereby the Administrator 
General incurs trouble, expense or responsibility (e) An Inventory of the entire 
property of a testator need not be annexed to an appllcstton for letters of adminis 
tratlon with the will annexed (/) The Court has only to be satisfied, on an 


(a) Deiendra v Sartndra 54 I C. 

807. 811 . 1 PsL L T 19 
(i) UUam Dect v Dina tdath, 51 L 
C 651. 56 P R 1919 
(«) Lai t T Sal^onlAa 14 C W N 
463. 5 I C 395 


reld. to la Latil j Balknntha, 14 
C W N 463 

(e) Re Coarjan, 25 C 65 See S 276 

if) Carhaehan t Salaanf 90 1 C 
620 
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appl caMon being made to it fo- F*oba*e or l“tte-s of adEim3‘>3*'Ion tliat th* 
app-op late dTiSy has been paid on t!i»* net yalnatioa of th" estate as sat for*h m 
the affidavit of the applicants It is no part of theiz duty to ch»cfc th» cc’Tec* 2 e«s 
ot th** valnation (a) 

5 Omission of particulars Where a petition for Mters of administration 
did not contain all the particalars required by the section hat there was anothe- 
petition and also an application which contained thos® particalars held th®y 
together constitated aafficient compliance with the «rectlon (hi See Cal'*ntta 
High Conrt Enlcs 9, 10 and 11 

6 Question of title A Probate Contt can go into a question of title 
for the purpose of determining a preferential right to a grant hot not where 
a paramount title is set up by one of the contesting parties (e) A grant of 
administration docs not decide any question of title (ei) 

7 Delay In making an application Delay m making an application 
for a grant of letters of administration should put a Court upon enquiry whether 
there la anything to be administered (el hut not where the appphcation 
is for letters of administration with the will annexed for it is of paramount 
necessity that the will should be established and the Court cannot decline to 
exercise that function (/) unless it finds that the will was not executed by the 
testator or for some reason or other was invalid (p) 

279. (S 246 A P 65) (1) Every person applying 
Addition to state to any of the Courts mentioned in the pro 
mentm petition etc yjsQ to section 273 for probate of a will or 
of a5mmi3tratmn°fn letters of administration of an estate intended 
certain cases to have effect throughout British India, shall 

state in hia petition, in addition to the matters respectively 
required by section 276 and section 278, that to the best 
at bAS. halmt no A’ljvijvlvia.t.via liaa heeu made to any other Court 
for a piobato of the same will or for letters of administration 
of the same estate, intended to have such effect as last 
aforesaid, 

or, where any such application has been made, the Gouit 
to winch It was made, the person or persons by whom it was 
made and the proceedings (if any^ad thereon 
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Tho section. The scctioo was added by Act VIII of 1875 a I aa 8. 216 
A to the SueceslonAot of 1665 aod ifraa tepealed aad tc enacted fa tis present 
form by Act VIII of 1903 S 2 (5). See also in tbia connection the testamentary 
rules of tho rarioua High Courts 

280- (S, 247. P. 66). Tho petition for probate or 
Petition for pro- Ifitfors of ndministratioD shall in all cases 
bate, etc, to be bo subicrjbcd by tho petitioner and bis plea- 
aigocdandycrificd shall bo Verified by the 

petitioner in the following manner, namely . — 

“I (A .B.), the petitioner in the above petition, declare 
that what is stated therein is true to the best of ray informa- 
tion and belief” 

Tho soCtton The ptovialons of this aectlon may bo compared irlth those 
of tho C. P. C., 0 VI rr. 4 15 The Administrator General is exempted from 
verifying otherwise than by his algnatnre any petition presented by him under 
the provisions of the Administrator Qeoerara Act (III of 1913 8* 292) His 
signature Is enough on a petition for tetters of administratioa (o) 

Subscribe In section SI of the Civil Procedure Code of 1877 the word 
eubsenhei was originally used. Bui by subsequent amendment tho word signed 
was substituted for It, and that word Is still In use "Tho word subscribed has 
not been defined Zt signifies the idea of signing with ones own band But 
the word Signed as defined in several acts and explained by judicial decisions, 
includes marArcd' (b) 

281. (S. 248 P. 67). Where the application ia for 
„ . , probate, the petition aball also bo verified by 

Verification of ‘ t i. . t 

petition for probate at least one Of the Witnesses to the will 
by 1 one witness to (vrben procurable) in the manner or to the 
effect following, namely . — 

“I (C. D ), one of the witnesses to the last will and testa- 
ment of the testator mentioned in the above petition, declare 
that I was present and saw the said testator affix his signature 
(or mark) thereto (or that the said testator acknowledged the 
writing annexed to the above petition to be bis last will and 
testament in my presence). 

The section. For proof of documeata requited by law to be attested, see 
Evidence Act Ss 63*71 (c) This section requires an additional formality, tir, 
a verification of the application for probate by an attesting witness (when procu* 
rable). This provision is directory and not mandatory, so that noo*comp2iance 
with It is not fatal (d) 


' (a) Rc Acdull, 26 C. 404, 3 C. W. (c) See .Surendia t Ranee 'Dail, 

N 298 C 1043 . 24 C W. N 860 

(h) M 746. (<f) Ram Singh r Murhia, 68 1 



624 


the INDIAN strcoESSioN ACA [Ss 282-283 

VoflfiC^tlon Under the English rule an affidavit of at least one of the 
subscribing witnesses IS necessary if there be no attestation clause m the will or 
no statement alleging compliance with the statutory requirements This affidavit 
must then show that the will was executed in conformity with the statute (a) 
But this rule may be dispensed with if the witnesses are dead or if for other 
reasons no affidavit can be obtained from either of them (b) In such cases 
resort may be had to other persons, if any who were present at the execution of 
the will if no affidavit fay any such person can be obtained an affidavit must be 
filed stating that fact identifying the handwriting of the testator and the sub 
scribing witnesses and showing circumstances if any which raise a presumption 
in favour of due execution In the absence of any evidence of due execution a will 
may be admitted to probate if all the persons prejudiced thereby ate of full age 
and consent (c) 

The above rule has been adopted by the Bombay High Ooutl (r 563) There 
is no definite rule laid down by the High Court of Calcutta So cases on this 
point ate conflictiag (see unreported cases cited m Mr Kinney’s edition 490 1) 
B 33 of the Calcutta High Court says that so far as they are applicable Engl ah 
practice and procedure are to be followed 

282 (S. 249. P. 68). If an/ petition or declaiation 
Punish ent for hereb/ required to be verified con 

false '^avSment taina an/ aveimeot whicb the peison fflaUng 
petition or deciata tbe verification knows or be]ie\es to bo false, 
sucb perfaOD shall be deemed to havo oom- 
naitted an offence under section 193 of the Indian Penal Code 

Change The words deemed to have Penal Code have been substituted 
for the words ‘subject to punishment according to the provisions of the law for 
the time being in force for the punishment of givinb or fabricating false evidence 

283. (S. 250. P. 69) (1) In all cases the District .Tudgo 

Powers of Pi 3 ov District Delegate ma/, if ho thinks 
trict Judge proper, — 

(a) esainino the petitioner m person, upon oath , 

(b) lequire further evidence of tlie due evecution of fbu 
will 01 the right of the petitioner to the letters of adininistui* 
tion, as the case may be , 

(c) issue citations calling upon all poisons claitumg to 
ba\c any interest in the estate of the deceased to come and teo 
the proceedings before the grant of probate oi lettus of ad- 
ininisti ation 




Re Johnton 2 Cut* 341 
W 206 R* Lvffman 5 No oi 
C«» 183 1i« Ukhon 6 No ol 


C.i 276 refd lo^ ,,, , 

(c) Motlimff Piolile Fuel '141 4 
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Verification Uader the English rule an afBdavit of at least one of the 
subscribing witnesses is necessary if there be no attestation clause in the will or 
no statement alleging compliance with the statutory tequirenients This aBid^vIt 
must then show that the will was exeented m confcrmity with the statute (a) 
"But this rule may be dispensed with, if the witnesses are dead or if for other 
reasoQSf no affidavit can be obtained from either of them (b) In such cases 
"resort may be had to other persons, if any, who were present at the execution of 
the will, if no affidavit by any such person can be obtained an affidavit must be 
filed stating that fact, Identifying the handwriting of the testator and the sub 
scribing witnesses aud showing circumstaDces, if any which raise a presumption 
in favour of due execution In the absence of any evidence of due execution a will 
may be admitted to probate if all the persona prejudiced thereby are of full age 
and consent' (c) 

The above rule has been adopted by the Bombay High Court (r 563) There 
is no definite rule laid down by the High Court of Calcutta So cases on this 
point are conflicting (see unreported cases cited m Mr Kinney's edition 490*1) 
B 33 of the Calcutta High Court says that, 80 far as they ate applicable English 
practice and procedure are to be followed 

282. (S. 249. P. 68). If any petition or doolaiation 

„ . , wliioli IS hereby required to be verified con- 

false averment m taios any a^elInent which the peison making 
peiition or deolara (;lje veiification knows or bolieies to bo false, 

* °° snob person shall be deemed to have com- 

mitted an ofienoo under section 193 of the Indian Penal Code, 

Change The words 'deemed to have Penal Code* have been substituted 
for the words ‘subject to punishment according to the provisions of the law for 
the time being In force for the punishment of giving or fabricating false evidence’ 

283. (S. 250. P. 69). (1) In all oases the District Judqo 
Powoia of Dia Or District Delegate may, if bo thinks 

trict Judge propcr, — 

(а) examine tbe petitionei in person, upon oatli , 

(б) rcquuc fuitlier evidence of the duo execution of 
will 01 the right of the potitioDci to the letters of adiuniiistriv- 
tion, as the case may be , 

(c) issue citations calling upon all ptisons claiiiung to 
lm\e any interest in the estate of tlio deceased to come ami ecu 
the proceedings before the grant of piobato oi Ictttis of ad. 
nnnistiution 


{a) 

.Ifc) 


fit Johnten 2 Cuil 341 
W 206 lit Luffmarx 5 
Cai 163 . 'fit Ukhon 6 


No 

No 


o( 

oi 


(c) 


Cai 27fl lefJ 10 

MoilitBci Pfobate 


441 2 
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(2) Tiio citation shall be fixed up in some conspicuous 
part of the court-house, and also in the office of the Collector 
of the district and otherwiso published or made known in such 
manner as the Judge or District Delegate issuing the same 
may direct. 

(3) "Where any poition of the assets has been stated by 
the petitioner to bo situate within the jurisdiction of a District 
Judge in another province, the District Judge issuing the same 
shall cause a copy of the citation to bo sent to such other 
District Judge, who shall publish the same in the same manner 
as if it were a citation issued by bimself, and shall certify such 
publication to the District Judge who issued the citation. 

1. Thesoctlon. The sectioa lays down the procedure that the District 
Judge or District Delegate may. if he thinks 6t, adopt for having a mil proved. 
No grant can be made unless the will has been proved in accordance with law , 
the Court must be satlsded that the will has been duly executed and attested (o). 
For this purpose a discretion is given to the Court as to whether it should avail 
Itself of any of the provisions of this section for proof of the wil) Ordinarily 
such steps need not be taken where there is no dispute regarding the grant of 
probate, when in England a grant in common form would bo made (6) But as 
there is one mode of grant recognised by the courts in this country so one method 
of proof is laid down in this section 

2. Modes of proving a will. Following the analogy of English law it 
has been said that !u a proceeding for probate of a will, the will must bo duly 
proved either in common form or per testes . if the proceeding be contentious it 
must be proved in the latter, I e . solemn, form No grant of probate can be made 
merely on the consent of parties, as no grant can be made unless the will be proved in 
some form (c). 

A will IS proved in common form, I e. summarily. If there bo no opposition or 
contention. Such proof is ex parte but to the eatlsfaction of the Judge, who can 
know nothing of the circumstances or of the state of the family (d). “When 
therefore the genuineness of the will is not in question, it is proved by the executor, 
who brings it to Court and his witnesses averring that the testament exhibited 
is true, whole, and last will and testament of the deceased, the Judge thereupon, 
and sometimes upon less proof, does annex his probate and seal thereto ’ (e) No 
person interested need be cited for this mode of proof. A grant may be made In 


(0) Amtet V ^fohanun<^, 6 C. L. I 
453. 

(1) See KetnoUoehan v Ndiultun, A C 
360 : Dutgasall v SeutahlnJ, 33 C. 

1001 . 

(c) Monmohinl v. Banga, 31 C 357, 


(d) 

W 


362. 

KomoUochun r Nllnttlan, 4 C. 
360, 364 , P/ianlndta t S^agertdta 
39 C L. J 569 . 64 1 C. ' 

\V. 232 33 II EA 
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doirn In Court tbo procecdlogs were bold to bs defective (a) In the Original SIdo 
of tbo High Court oral tcatlmoncy la dispensed with in uncontosted cases (t) 

5 Evidence Tbo only issue tn a probate proceeding relates to the genuine 
ness and due execution of the will and it is exctuslrely the province of tbe Judge 
to come to a decision on this Issue on tbo evidence produced before it No probate 
can bo granted till tbo Issue Is decided in favour of tbo will (c) Due execution 
implies not merely the foot of execution by tbe testator and attestation by wit 
nesses as required by Statute but also that the testator was In suob a state of mind 
as to be able to authorise and to know be was authorising the ezeoution of a document 
as b s will and further bo knew and approved of tbe contents of tbo instrument (d) 

In ordinary cases execution of a wilt by a competent testator raises the 
presumption that be knew and approved of the contents of the will his competency 
also will bo presumed but where the mental capacity of the testator is ohallenged 
tbe Court ought to find upon tbe evidence that the testator was of sound disposing 
mind and did know and approve of tbe contents of the will (e) 

Striot affirmative proof of attestation is not absolntely necessary if the 
circumstances are such as to warrant the Court in reasonably coneluding from 
those circumstances that the will baa been duly attested probate may be granted (/} 
A regular attestation clause is not necessary but its requirements (S fO) are 
presumed to have been satlsded when a document whiob os tbe face of it purports 
to have been executed as a will and attested is proved to have been duly executed 
in tbe presence of witnesses (p) 


Before any grant of letters of admin stration with the will annexed is made, 
tbe Judge must require str ct proof of the execut on of tbe will It is uot enough 
for the witnesses to say that they saw the testator sign tbe will and that ho was in 
bis senses It must also be proved that be understood the contents of the paper 
to which lie was putting hla s guature and for this purpo e it should be shewn that 
the Will if not written by himself was read over to h m (A) Proof necessary to 
establish a will is not an absolute one but sucb as would satisfy a prudent man 
Tbe propounder must explain away susp cious circumstances (t) 


In contested cases stricter proof is necessary than in unconteated because 
every consideration wbieb ought to induce tbe Court to refuse probate of the will 
must be taken into account” (j ) Tbe propounder must prove the w II by evidence 
as good as that which is required to prove any other instrument transferring 


(o) /iamgopa/ r 3 C. 

L I 37 n 10 C W N «v 
(6) Be NoioJoo yj 7 C L R 3S7 
(c) JtTonmoA/nl v Banga 31 C 357 
Jlmttt ChanJ v AfehenunJ 6 
C L J 453 

(J) IVomah r B<uhmoh!n! 21 C 279 
Padma » Dhaima 15 C W N 
728 

(«) If'omah T BiuhtnohM 21 C. 279 
290 »ee tt'aHng r If'a Ing 6 

Moo P C 341 Surend a v 
Bante Datl 47 C 1043 24 C 


IVflghl V Sandtnon 9 P O 
149 Silo T Hemanelnt 4 C. W 
N 204 folj in N tal Chand r 
Nagant 10 C L J 499 
Nlakhand v NaganU 10 C L ! 
499 * 

Kuppasammal v Amman! 22 M 
345 

Samndra v /ahnacl 56 C 390 
Jinnada j /agufmon! 6 C L. R. 
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"ahsC 3 t-^^ support of the loitrument (a) Thus permission to a soHoltor who 
IheEishC-s-- ^ to charge for professional sersloes done by him or his firm and 
**100 the testator's business for services rendered In connection 
5 Ev\4t«^ lent is a suspicious circumstance But there is no rule of law as to 
css and dee et»-- description of evidenoo by which the Court must bo 

ocome to sd*-.!. gujpIgjQQ eioited and the weight of the burden imposed 

can be granted tl -^Ing tenefit must depend largely on the circumstances of 
implies not new' go The rule that the Court will not pronounce In favour of 
nessesasreijBf'efppgpQjujjgpg proved It to express the real mind of the 

as to be able to to eases where ‘he will was prepared by or on the instructions 

as his will and f^jjjpg benefits under it, but extends to all cases in which cir 
In oidlnar*°^^*°® suspicion exist 'Benefit In this connection does not 
presumption ^ pecuniary benefit such aa a subatantial legacy (c) The 

also will bo one Inherent In the transaction itself and not doubt arising 

the Court ouy*°‘ testimony Where a well grounded snspioion arises the Court 
pronounce la favour of the will unless the suspicion is removed (d) 
je of suspicious Circumstances rouses the vigilance of the Court (e). 
Strict { was not registered, though registration is not compulsory, that no lawyer 
clrcumatamtteated it, especially in view of the provisions practically disinheriting 
those cirouv and the daughter of the testator and the serious nature of the 
Aregularwere regarded aa constituting suspicious circumstances (/) Where 
presumejator Is blind (g), or bis capacity at tbo time of the execution is doubtful (A), 
to have *111 Is Inofficious (0 the suspicion of the court is roused (;) A party who 
In the p])ds a will under eueplcious circumstances is bound to give the Court the 
iomplete information for its guidsnee and satisfy it beyond all reasonable 
^^Vhat the testator was fully cognisant of Its contents and In a condition 
/ f and did exorcise thought, judgment and reflection respecting the act 

or the jgjjjg Suspicion, to justify a Court in refusing to grant probate, 
^ s aenseijg from the oontentlon of the parties and the evidence in the case (0 
presumption of genuineness of a will which is supported by the 
persons who derive no advantage from the will (m) When a 
The ^ Court cannot refuse to grant probate on the ground that a 

® propou,g jg invalid or some of the bequests are void These must be 

In coni' 

“every conry v 3uf/i/i, 2 Moo p. C. 21 C L J 287 

must beta!*. ^ ^ndnv L R ij) Ramanandi v Kalaaatl 55 I A 

/“M L 448, Loa v Curthiie 18 7 P»i 221 

as good a9 A C 278 . ^P^Uendra v (g) Sarhn v TJoilw, 3 Phill 455 n. 

ir fiariy V ®u«in 2 Moo P C. 

^ ^ 1?“^ ’ 400, Rtewnlng V Sadd. 6 Moo 

, ®"*®Snioraman, 8 Rang 179 P.C. PC 435 

V Bhugaandai, 32 1 A fO Tyinil v Fainton, 1894 P. 151 

« C L r Aa “ 2 

KumaH V Sakhi Chand. 8 (i) W 220-1. 12 Ed 

27 A L. J 137, 33 C (if) Daijendra y Coloi^ 21 C L I 

^ r« . * ’ Roihmonl, 21 C 

34 C. L. J 279, 303, on app 25 1 A 139 

Paul V TAonuon 59 I C 535 
3 Moo P C. (ft Ncgtndta V Sarat, 51 I C 335 

Ba^et, 3 Moo Jaltnat v Julhan, 86 I C 642 * 

T Qiloli (m) Ramuh r Rajanl, 21 C. I, 7. 
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TpIaiQed (a). Tbo fact that a material witaess like the attending physician 
'iis not been called gives rise to suspicion lb) Tendering witnesses for cross 
lamination docs not entitle the party tendering them to contend that their 
vidcnce would have supported his case (c) The facts that a particular will was 
lot registered and also that no doctor or lawyer attested it, have been regarded 
as "unusual and suspicious * (d). 


10. Signature. "Proof of the testator's signature is all that is needed, 
ut m caso of doubt or dispute the best evidence procurable of that signature 
bould be furnished, and an attempt to support the signature by anything that 
ails short of this standard is a matter which, though it may not bo fatal, is 
serious defect" (e). In a contested probate proceeding the ability of the 
testator to affix his signature to the will in several places with a firm hand 
lecided the genuineness of the will(/) The mere fact of an attesting witness 
repudiating his signature will not invalidate a will, if it can bo proved by 
other evidence of a reliable character that the evidence is false (g) The 
opinion of a handwriting expert on signature who was not called as a witness 
ind not subjected to cross'Cxamination cannot be taken into consideration (h). 
Hlgoaturo or initials of tbo testator and two witnesses are sufficient to prove 
m mterlloeatlon on obliteration (i). 


11, Knowledge and approval of testator of contents of a will. 
That the testator did know and approve of the contents of tbo alleged will Is 
part of the burden of proof assumed by every one who propounds a will. 
This burden is satisfied, prtma facte, in tbo caso of a will of a competent 
testator. But if tboso who oppose it succeed, by cross czamioatlon of tho 
witnesses or otherwise, in mooting this prtma facte case, tho party propounding 
..must satisfy the tribunal affirmatively that the testator did really know and 
approve of the contents of tbo will lo question before it can bo admitted 
Jo probate The burden of proviag knowledge and approval la always on 
propoundiDg the will though, totoial pioof may auffiee whoa ao 
is raised. The onus of proof is increased by circumstances which throw 
on tbo will propounded (t). Before grant of probate or letters of 
with the will annexed the Judge should iosiat on strict proof 
that the testator signed the will and was in his senses at the time 
that he understood the contents of the wUL It is Impossible to 


* T. Batkuntha, 66 I 
’ V. Colok. 21 C L. J 
V. Hatiuman, 36 C. 633, 


T. Kelcpell, 7 PaU 
5 32 C W. N. 402. 
•r.Aipna. 49 I A. 413. 

495. 500 : M« DecUtu 
. 78 I C. IW. 
an, 18 I. A. 132, 19 


C 65 63, 75 »q 5 tee Rgmufi r 
Raianl, 21 C I P. C. 

(*) Nuh T /oy 22 \V. R, 189 
(A) Padma v Dhema. 15 C. W N 
728 

(1) Re Blalll, 5 P. D 116 
(/I CUare t CUete. 1 P. & D. 655 ; 
Brgpnhg T Budd, 6 Moo P. C. 
435 

{It) BoHrlihna r Copl^aicl, 7 Boa. 
U. R* 175 ; Dtgatniat v. ffarauan, 
13 B«a. L. R. 39. 
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agitated in a regular suit. The Court has no discretion aa regards the with 
holding of probate (o), but has disoretiou in the matter of grant of letters of admlnis 
tration with the will annexed (6). 

8. 1 1 1 ness of testator. Burden of proof. It is well settled now that 
it need not be proved that a testator, in order that bis will may be found good by a 
Court, was in a perfect state of health, or, that his mind was so clear as to enable 
him to give complicated instructions It is sufficient if it is proved that he was 
able to give the outlines of the manner jn which his estate was to be disposed 
of, and ho was able, when tha document was read out to him, to understand that 
bis instructions in the main bad been complied with (c). 

The onus of proof IS on the applicant for probate to satisfy the conscience 
of the Court that the testator had a sound disposing mind at the time of making the 
Will. Ordinarily it is sufficient to prove that the testator bad approved of the 
Will, but where the testator is enfeebled tn body and mind by illness it is neceasary 
for the propounder to prove that the instructions for the will were given by the 
testator and that the terras were understood and approved by the testator (d) 
The onus of proof that the testator was not a minor rests on the propounder (e) 
The burden of proving a will Ison the person who sets it up and where the Court 
finds a will not to be a genuine document it out ought to bold that the alleged 
will 18 not proved, to declare it to be a forgery is going beyond what the law 
requiioa (/) As regards nuocupativo wills it is necessary to prove with the 
utmost precision the words on which reliance is placed with every circumstances 
of time and place ig) 

9 Absence of material witnesses or documents. Where there is 
sufficient evidence to establish the gcnuinoness of a will and the capacity of 
a testator to make it, the absence of material witnesses is of no consequence (A) 
But where the evidence is not sufficient the absence of material witnesses or 
documents strengthens the suspicions as to the genuineness of the will as also 
does the fact of secrecy, eg, that near relations wore not consulted or told 
anything about the will (i) A will has been held not satisfactorily proved on 
the round among others that several material witnesses had not been called 
ond DO reason given why they had not been called (,f). But where there are 
^ , the ' 3 one not called need not bo 
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explained (a) The fact that a material witness like the attending physician 
has not been called gives rise to suspicion [b) Tendering witnesses for cross 
examination docs not entitle the party tendering them to contend that their 
evidence would h'lve supported his case (c) The facts that a particular will was 
not registered and also that no doctor or lawyer attested iti have been regarded 
as “unusual and suspicious' (d). 


10> Signature. “Proof of the testator’s signature is all that Is needed, 
but m case of doubt or dispute the best evidence procurable of that signature 
should be furnished, and an attempt to support the signature by anything that 
falls short of this standard is a matter wbich^ though it toay not bo fatal, is 
a serious defect" (e). In a contested probate proceeding the ability of the 
testator to afSx his signature to the will in several places with a firm band 
decided tbo genuineness of the wtli(/) The mere fact of so attesting witness 
repudiating his signature will not invalidate a will, if it can be proved by 
other evidence of a reliable character that the evidence is false (p) The 
opinion of a handwriting expert on signature who was not called as a witness 
and not subjected to cross examination cannot be taken Into consideration (A). 
Signature or Initials of the testator and two witnesses are sufficient to prove 
an interllneatioo on obliteration (*). 


11. Knowledge and approval of testator of contents of a will. 
That the testator did know and approve of the contents of the alleged will Is 
part of the burden of proof assumed by every one who propounds a will 
This burden Is satisfied, primo facte, in the case of a will of a competent 
testator. But if those who oppose it succeed, by cross examination of the 
witnesses or otherwise, in meeting this prima facte case, tho party propounding 
must satisfy the tribunal affirmatively that tbo testator did really know sod 
approve of tho contents of tbo will to question before It can bo admitted 
to probate [j). The burden of proving knowledge and approval Is always on 
the person propounding the wilt though formal proof may suffice when no 
dispute Is raised. The onus of proof Is Increased by clrcumstancea which throw 
suspicion on tho will propounded ((). Before grant of probate or letters of 
administration with the will annexed the Judge should Insist on strict proof 
not only that tbo testator signed the will and was in his senses at the time 
but also that he understood tbo contents of the wIlL It is impossible to 


(0) i^cuannamoyf v. b6 I ■ 

C. 7S2 

(1) DvtJenJra v. Colo^, 21 C. L. J I 

267. 1 

(c) Jagamelh r. Hanuman, 36 C. 633, | 

836. 

(d) ftamanandi v. Ka!a»aU, 7 Pat. 

221, 233 ; 32 C W. N. 402. 

<») Ram Copal r. Alptta, 49 I A. 413, 

418 44 A 495, 500 ; lee DeclJat 
T Afomaojl, 78 I C. 104. 

If) Bama v 7ero. 18 I. A. 132, 19 


C 65 63, 75 sq : »ee Romafi r 
Ra}anl. 21 C 1 P. C. 

Nuba T /av 22 W. R. 189 
Podma T Dfiorma, 15 C. W. N 
728 

Ra Blnill. 5 P. D M6 
CUoK T Clean, I P. & D. 655 ; 
Brnttnlng v Badd, 6 Moo P O 
435 

BaHrUhna v Copl^aial, 7 Bosi. 
L. R. 175 t Difo^at v. Naroj/an, 
13 Boo. L. R. 39. 
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agitated m a regular suit The Court has no discretion as regards the with 
holding of probate (o) but has diaoretion la the matter of grant of letters of adraims 
tration with the wUl annexed (b) 


8 Illness of testator Burden of proof It is well settled now that 
it need not be proved that a testator m order that his will may be found good by a 
Court was in a perfect state of health or that his mmd was so clear as to enable 
him to give complicated instructions It is sufficient if it is proved that ho was 
ablo to give the outlines of the manner in which his estate was to be disposed 
of and ho was able when the document was read out to him to understand that 
his instructions in the mam had been complied with (c) 


The onus of proof is on the applicant for probate to sat sfy the conscience 
of the Court that the testator had a sound disposing mind at the time of making the 
will Ordinarily it is sufficient to prove that the testator had approved of the 
will hut where the testator is enfeebled in body and mind by illness it is necessary 
for the prepounder to prove that the instructions for th* will were given by the 
testator and that the terms were undorstood and approved by the testator (d) 
The onus of proof that the testator was not a minor rests on the propounder (e) 
The burden of proving a will (son the person who sets it up cod where the Court 
finds a wiU not to be a genutno document it out ought to bold that the alleged 
will IB not proved to dcclaro it to be a forgery is going boyond what the law 
requires (/) As regards nuncupat vo wills it is necessary to prove with the 
utmost precision the words on which reliauce is placed with every circumstances 
of time and place (^} 


9 Absence of material witnesses or documents Where there is 
sufTicient evidence to establish the genuineness of a will and the capacity of 
a testator to make it the absence of materiel witaoesoa is ot ao oonaeqaoooe (h) 
But where tbe evidence is not sufficient the absence of material witnesses or 
documents strengthens the suspioioos as to tbo genuineness of the will as also 
does the fact of secrecy c a that near relations woro not consulted or told 
anything about the will (i) A will baa been held not satisfactorily proved on 
the ground among others that several malcriol witnesses had not boon called 
nnd no reason given why they had not been called (j ) But where there are 
aevcral attesting witnesses tbo absence of every one not called need not bo 


(0) Jhichand Y Nacalid U1 1 C 
173 loliOjr Dit)nafh r Ckandai 
19 A 458 Pran » JaJo 20 A 
169 

(1) T)y Commhifoner v Jagadlsh 62 I 
C. 513 

fil CetJhanJas T 3)0! Sato} 23 Don 
L. R IC68 64 1 C 257 
{J} Hareood Bairer 3 Moo P C 
282; 290 SrajescoH t Paitk 
65 1 C 581 

t PaftnJai » /Tam/oftof 5 Lab 263 

/Jaftonfii.* V Piato’^'inmorj! 44 

'M L. J 67) 72 I C 2“6 
I Cm ipp If 49 C 132 (-6 I 


C 782 (See ihc judgmenl ol the 
Cal H C lor iKe itaadaid of 
ptoof Bcceiiarj (0 prove e will) 

(gl Beef Ptihh v Pajlndar 12 M 1 
A 1 28 g W R P C 15 
cried m JVaralfl v QaInJo 45 I 
C 163 85 P W R 1918 
(6) Bama » Tata 16 I A 132 19 
C 65 76 

(t) Paifitnon/ v Umet^ 25 / A 199 
25 C 824 832 oa app from 21 
C 279 . „ 

(/i BWeifirf V Balialifia 61 i C 
431 
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♦»r^ilnrc! (fl) ThP fad that a tnaUrlat wUnrai like ihe allcndlrK f-hyilclan 
hM ro\ k>ffn called pWea rhe to ■aapeltn (t) TcndciliiK 'wUncJiti for ctoj* 
rtanlnalion not cnllllc the party icederhg them to contend that their 
CTidence wonld h^rc lUppoTted b * ca»« (e) The facli that a particular will wai 
net rcpUlereJ and alio Hal no doctor or lawyer atteitcd It haae been regarded 
ae QDviua] and luiplcloua (d| 


10 St{;naturc ’Proof of the teetatora algnalure It all that Is needed, 
but in caie of doubt or dispute the best crideoce procurable of that signature 
should be fumiihed and an attempt to eupport the algoature by anything that 
falls short of this stsndard Is a matter which though it may not bo fatal Is 
a serious defect (s) In a contested probate proceeding the ability of the 
testator to a^x his slgratnre to the will to several places with a firm hand 
decided the gcnnloeness of the wUl(/) The mere fact of an attesting witness 
repudiating Its signature will not Inralldate a will If It can be proved by 
ether evidence of a reliable character that Ihe evidence Is false (g) The 
opinion of a handwriting eip^rt on atgnatare who wat not called as a witness 
and not aubjected to cross csamtnatlon cannot be taken Into eonilderatlon 
bignature or lolthli of the testator and two witnesses are aufficient !t» prove 
an interlineation on obtiterallao (•) 


11. Knowlodgo and opproval of testator of contents of a will 
Thai the testator did know and approve of the contents of the alleged will is 
part of (he burden of proof assumed by every one who propounds a will 
This burden is satisfied primo facte In *be case of n will of a competent 
testator Dut If those who oppose it succeed by cross cxamlontlon of the 
witnesses or otherwise In meeting this pnma facte case tbo party propounding 
must satisfy the tribunal aOlrmatticly that tbo testator did really know and 
approve of the contents of tbo will to question before It can bo admitted 
to probate {j) The burden of proving knowledge and approval Is always on 
the person propounding the wUi though formal proof may suETice when no 
dispute Is raised The onus of proof Is Increased by clrcumstascea which throw 
eusp cion on tbo will propounded (Jt) Before grant of probate or letters of 
administration with the will annexed tbo Judge should insist on strict proof 
not only that the testator signed the will and was In his senses at the time 
but also that ho understood tbo contents of tbo wilt It is impossible to 


(e) Ptiuannomoyl v Bal^untfia 66 I 
C 762 

(4) DalJtnJra r Gelo^ 21 C L J 
287 

(c) Jagantolh v Hanimian 36 C 833 
836 

(d) RamenanJl v Kalawatl 7 PsI 
221, 233 32 C W N 402 

{*) Ram Gopolv AIpna 49 I A 413, 
418 44 A 495 500 lee DeclJae 
V Mamooji 78 1 C 104 

if) Bama v Tata IB I A 132, 19 


C 65 63 75 iq tee Rometh v 
Rajant 21 C I P C 
(g) l/ubo V Joy 22 W R 189 
(A) Padma v Dharma 15 C W N 
728 

(A Re Bhaill 5 P D 116 
(j) CkoK V CUare I P & D 655 
Btoanlag v BudJ 6 Moo P C" 
435 

lit) Bal^dihna v Gopikalaf ’’ 

L R 175 Digamhat v 
13 Boo L R 38 
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enunciate any specific standard of proof, but it must be of such a nature as 
the olrcumstances of the case indicate as proper and necessary (o) Where in 
a will, otherwise validly executed, certain provisions are introduced without the 
knowledge and approval of the testator, they may be rejected and probate 
granted of the remainder of the will (6). So it has been said ordinarily ‘due 
execution’ implies knowledge and approval (c). But knowledge and approval of 
the testator is not to he insisted upon m all cases. Thus they have been 
dispensed with where a will is prepared according to instructions, but the 
testator is prevented by illness from reading the will as prepared and executes 
it in the belief that effect has been given to bis intention so far as the 
disposition of his property is concerned (d) 


In other words, if the testator signs the will believing it to be m accordance 
with his mstruotions, it is good and it is not necessary to show that he was 
capable of understanding all the provisions thereof These are exceptional cases 
and it must be proved that the will was prepared according to instructions (e). 
Where preparations had been made for a will while the testator's mind was in 
vigour and a draft prepared and the testator showed it to members of his family, 
asked for fair copy to be made of it then, asm the above cases, execution of the 
will with tho knowledge that it had been prepared according to bis instruction 
and without the full measure of testamentary capacity will make the will good (/} 
Even where a testator declares 'I do not know what you have put down, but I 
am quite ready to execute it, the will has been held to be good (y) 


12 Presumption In favour of a will Where a will has been acted upon 
and recognised by the mcenbere of a testator’s family for a very long time there 
arises a strong presumption in favour of its genuineness although not con 
elusive (h) , so also where a will is supported by the testunony of persons who 
dtrivt no aivantagv Irtrm the wiU Tbero ta a pjcaumption of duo oxecutwa 

where a will soon after its execution was publicly exhibited in Court and submitted 

to some investigation and proof and was proved though ox parte {j) Tho pre 
sumption of law is in favour of a will * m every rospeot a natural will and la 
accordance With bis (testator’s) feelings and teaour of lifts’ “In tho case of a will 
reasonable natural and proper In Its terms. *1 is not In accordinco with sound 


(al See Tttiachand v Dthnelh, 10 C 
U. R 550 lefd to ID Kuppayammal 
y ylmmol, 22 M 345 , Kt»heo v. 
VUhat 89 1 C 468 
(t) Sarat Kumoil v Sakf>t ChanJ 31 
Com L R 270 . 33 C W N 
374, 113 I C 471 P C 
Id T liethmonl, 21 C. 279 

(ift Ptmta t J^rrera 1901 A C. 
354 j Pat\tt V rthett. B P D 
171 ; fold is Kutem y SaHthtnJta 
13 C W. N 1128; tod ID AJia 
/iJf y jlUaJJie 3 A L. J 519 
) }\emna>afn€ V Fuf^iner^a* 1902 
A- C. 405 , PethmenI y Umtth 


25 C 624, 632. 2 C W. N 
321 

(/) HaihmonI y Umtih 25 C 024 
2 C W N 321 P C , Mlmont 
y Vmanath, IOC 191 P. C. »« 
Romtih V Rojanl, 21 C 1,5 

(g) Cunlljft y Cron 3 Sw f* Ti 

(A) /ta/endro y JogenJie |4 M f A 
67, 7 B L R 216, ^ , 

(I) Romtth y Rojant, 21 C, i» 7 

P. C 

(/) S^rttulro y Ilttra, 12 1 ^ 

81. 10 NV ll. V C. 35. 39 
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rules of construction to appljr to it those canons which demand rigorous scrutiny 
of documents of which the opposite can be said, namely, that they arc unnatural, 
unreasonable, or tinged with Impropriety* (a) 

13 Compromise, etc Compromise means abandonment of opposition and 
consequent issue of probate (b) Probate may granted in common form In con- 
sequence of a oompromise between parties and i( is binding on them (c), but not 
on strangers to the proceeding (d) But any compromise which excludes oTidonco 
in proof of a will is unlawful. No grant of probate is ralid unless the will bo proved 
in Court in some form Probate cannot be granted by consent without proof of the 
factum,! e the due oxcsution of the will, the consent of parties that probate be 
granted can not give validity to a grant The Court must be satisfied that the 
will was duly attested and executed before the grant is msdo Probate cannot 
be granted simply because the caveator consents (c) A compromise is inoperative 
being based on a mistaken state of facts on subsequent discovery of a will (/). 
An executor cannot refer tbe/aefum of the will to arbitration Ig) Probate cannot 
be sought to be revived by compromise of the revocation proceedings {h) 

14 Lapse of timo a grant of probate will be rendered useless If a long 
time la allowed to elapse before a final order for a grant is made (i) Bisercpan* 
eies In evidence are discounted by lapse of time (y) Allowance should also bo made 
for loss of evidence (/v) The Court Is bound to scrutinise the evidence with caro 
when there Is a delay (17 years in this ease) In putting forward a will for probate, 
but the will is not locapable of the being proved for that reason (f) Probate 
should not be refused merely on the ground of tbs delay in the production of the 
will (ffl) A will IS not often produced for probate. Where a will was challenged 
25 years after execution, the Court observed, paucity of evidence become intelli- 
gible (n) The Limitation Act does not apply to an application for probate, but it is 
no doubt usual for the Court to demand an cxpbnatlon when there is unrcasonablo 
delay in applying for probate iu order to come to a conclusion as to the genuineness 
of the will propounded (o) 


(c) Jogranl v Kuar Durga, 36 A 93, 

18 C. W N 521. BamattinJail 
V Tarciundorf, 19 C. 63, 72. 

[h) Afonmohln! v Banga, 31 C. 337 
ie) Kunja r Kallah, |4 C W N 
1063. 

(<f) SanJa v GocinJ«, 12 C L J 
91 (lee csK* diiceued) . t«« :> 
263 n 

(e) Kcmal v NatenJra, 9 C. L- I 

19 a Sfwnoh'nl T. Bangs, 31 C. 
357 , fold IS SanJa r 

12 &L.J 91 . foils; ^neerthand 
r Afefianund, 6 C. J 433 . 
Bar}l r t'Lhno, 9 B. 241 , 
C/)e//d^KoJ T 21 B. 

333. Proof of a Will it oo( • 
quetboa of bu;tia asd the poitiei 
•w cot boond by asy t ta t a t 
•ad boiotv ibe order ditussx*^ 
cawtl It ccnpldcd the coen esa 
SO 


leopca the ptoceedisg Saltarfil r 
fiazariJa?, 57 C 1025 
(/I Aldetton T AlJenon, 9 C \V. N 

csxix. 

(f) Chclleih^ r, NanJiia!, 2\ B 335. 
(A) Seiadar Coflndo, 12 C. L J 91. 

(0 Rt ShatUt. 24 W. R. 103. 

(/) ■Sboren^ro v Htaa. 12 AL I A 
81, 10 W IL P. C 35. 39; 
Canyomoiir v Vrollaekhja, 33 L 
A. 60. 33 C 537. 

(^1 “ReUndio V JogtnJn |4 f.t 1 A 
67. 15 W. R. P. C. 41 . Kail w. 
liken. 9 C W. N 49. 51. 53 
(ft B.nod'nf T lfi‘Jay 22 C W. N 
424 45 I C 187. 

(m) V BkolaneUi, 43 L C. 

195 

(n> ChendSar MaAa 40 C. L. J 466. 
(•7 CiMAsnelAa t 17 bL 379 

Set S 213. aete. 
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15. Improbability. When a win la attacked on the ground of improbabl. 
lity of lla cxooution, tlio improbability must bo clear and cogent and approach 
very neatly to Impossibility in order to outwoigh the affirmative evidence of due 
execution {al. 


16. Attestation by servants. To say of a will that it is invalid because 
it IB attested by the testator's servants ‘ is a proposition which verges too closely 
on the absurd to bo seriously entertained '* Such attestation, however, may give 
rise to suspicion under certain circumstances (fc) A will is not open to suspicion 
because It Is not attested by poopio living in the ucighobourhood of the deceased 
It IB a matter of speculation to settle who are most likely to be taken as 
witnesses (c). 

17 Refusal of Probate. Application for probate cannot bo rejected upon 
any hiternal evidence contained in tho will itself (<f), nor bcciUBO the testator had 
no power to dispose of some or oven ati the property he purported to dispose of W, 
because the probate court cannot go into questions of title (See post) 

18 Mlatako In dato A mistake in the da*c which a will bears Is not one 
which affects the execution of the will, if the mistake can be sattsfactorily 
explained (/) 


19 Acc)ufosconco A minor may bo debarred by long aequicsoence and 
delay or by subsequent ratifioatlon of the dlsposilloQS of the will from putting the 
oxcoutor to proof of the will io solomo form or from contesting its genuineness (7) 
Ordinarily, however, by acquiescence or ocoeptaneo of the legacy a next of kin does 
not lose the right to have the wiii proved in solemn form (ft) 

20 Doclarntfons by the testator A dcolaration by the testator os to 
the execution of a wilt is not admissible in cvidoQco io place of proper and regular 
evidence of the fact of its oxecutiou (t) 


21 Title The Probate Oourt cannot go into questions of title or the 
validity of dispositions made by a will (jl, or the validity of an adoption {/>) 


Choteunataln v Ralon 22 I A 
12 23. 22 C 519 520 
Cl oltynaraln v Rolan 22 1 A 
12 22 C 519 cited lo JagtanI v 
Darga 4l I A 76 10 C W 
N 521,525, DuliiinV Ifaranandan 
20 C W N 617. 33 I C 790 
1’ C 

CiianJii^o V MaJho 40 C L. J 
466 

Re Shu, fee. 23 W R 103 . 

Bant Y Ool Ai«ll IB B , 749 , 
Re Bhura'rul, J4 Dem l» 

*031 .. 

» S. 5 /or hJla e C 
82J . 3J C B"5 ^ 

f hollath 14 C. ^ 

1065 , Mahan * Broug hn, I 
56 ttU to , •ee 3)fo*em r I 
3 AdJ 243 


(o) 


I/) 

\V. N 

(f) 


{ft) Belt y Amilnng I Add 365 , 
^Terfuipeol/tef v Turner, 3 Cuti 
fi02 

(0 Eyre v Cyte 1903 P W . Alkhion 
y Afo/rii, 1097 P 40. 43 lel.ed on 
(/) /formus}! v. Dhanialjl 12 B I6‘l , 
Dal CangaJhar v. Sakreothol, 26 
B. 792 , CfiMamon v Ram ChanJra 
12 Don L R. 694 . Br(/ /^cfh 
t ChanJar 19 A 458 (we 
leld to) ; Bthaty y Jrttto, 4 C 
! , Arur\mot/t y AfoAend/o 20 C 
eea, Ai>AK<infa y /fj/oM 17 

C W. N 6)3, Seahhafvemmat 
y Korn 54 M U j 3«. 

C\Cahci flam Rolan, 35 i 

C 4U t r>olhen 123 

t C. 

H)UC\Caha m Refen 35 1 

C 416 
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Therefore the qucatloa whether there is aor property capable of being bequeathed 
does not arise In probate proceedings (o) and a will cannot be ignored on this 
ground (b) Similarly In granting letters of administration the Court does not go 
into the question of title or whether the property left was pint or separate, the 
only question before the Court being who is the heir of the deceased (c) It Is 
sufficient If the applicant is, according to the role for the distribution of the estate 
of the deceased, entitled to the whole or a part of the property left by the 
deceased (d). 


The testameatary Judge can adjudge no clril rights between the parties A 
declaration adjusting such rights which will have the effect of rendering the will 
mopcratlTO and Invalid can be made by the District Court In the exercise of Its 
civil jurisdiction or tho High Court in the exercise of its original civil 
jurisdiction (ej Proceedings for letters of administration should not be allowed 
to become protracted by entering into qoestioDs which cannot be finally determined 
m such proceedings (/) 


22. Proceedings A proceeding under the Probate and Administration 
Act IS not a sqU properly so called but takes the form of a suit (See S 293) 
according to the provisions of the Civil Procedure Code (p) 


23 Estoppel. It has been observed that after a grant of probate a will 
cannot be set aside la equity on the ground that it wasjobtalned by fraud on the 
testator. So in a subsequent suit the caveators cannot show that any particular 
danse in a will of which probate has been granted was inserted by undue in* 
iluence (b) Where a person with full knowledge of his rights accepted the office 
of executor, obtained probate, aad under its authority collected assets and 
otherwise so acted as to cause third persons to alter their position, he would be 
estopped from impeaching the will, or repudiating bis fiduoiary position or disputing 
the dispositions contained lo the mil (i) The fact that probate has not been 
taken out is immaterial A legatee who abides by the terms of a will and takes 
a legacy under it is estopped from setting up a title contrary to Its provisions (j) 


(o) Afoni T Qourl, 5 C L J 47 
(Note*). 

(() Re DhutamsI, 14 Bom L R 
1031 

(c) Afohun r Khhtn 21 C 344 , Re 
Raghooiuf V Bahadocr, 3 C. W 
N eclxxvii , Dutga v RaJha 14 
C. W N cciuii Oehacaiam t 
Dolatiam, 28 B 644 

(d) Nufiikorita r j4ihalo)h 17 C. 
W N 613 33 I C. 296 Ragha 
T PaU 6 C W N 345. »ec 

alio abore cates 

(e) Re Dfiura/iiil, 14 Bom L. R 
1031 


(/) Afo Kyln r Afa 35 I A 
266 

(g) ^ranmopl v AfoAendra 20 C 883 , 
Sanda v Coilndo, 12 C L. J 


91 . Prafap t Kali, 4 C W N 
600 See S 263 note 
(A) Jlllen T Af /Person, I H L. C. 
191, fold in Ahbaa Hoesein r 
Kunutalaln, 31 C. 166 
(0 5nni0aja t Venkala, 29 M 239, 
281 affd m38I A 129 34 M. 257 
fold in JiCuniiaml r Afanifiammal 
34 M 21 1 (executor estopped from 
KUiDg op an adreite title lo the 
property diipoied by the will) fold. 
ID 7\^am5efumal t Veeiaptramel, 
59 M L J 596 128 I C 699. 
Qanga D\n r Ram Piasad, 26 
A L. J ^62 , fnanendta r Jdendta 
32 C \V N 108, 107 1 C 70 
(j) Pmiodfi T, Hanth, 9 C W. N 
309 
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H 0 must bring into Court any sum that he may have received on account of his 
legacy before he can be permitted to dispute the will (a) 


24 Interest The foundation of title to be a party to a probate or admini- 
stration action IS interest (b). Even the possibility of an interest is sufficient 
to entitle a person to become a party to the proceedings (c) A person disclaiming 
interest in the estate IS not entitled to citation and has no locus standt in the 
Probat** Court (d) 


25 Citation Persons interested are to be cited to seo the proceedings in 
order that they may be bound by them If the persons cited do not choose to 
appear judgment will be given m their absence (e) A person who claims outside 
and independently of the will or claims adversely to the testator and disputes bis 
right to deal with the property can in no sense be deemed to claim an interest in 
the estate of the deceased within toe meaning of this section (/) But this view 
has not been consistently followed {g) A brother of the deceased testator alleging 
to be joint with the deceased is not entitled to citation as be has no interest in 
the estate of the deceased {h) , but a creditor of the deceased testators son who 
in execution has attached the interest of the son m tbo property of the deceaaed 
has an interest sufficient to justify a grant (t) The words “claiming to have any 
interest m the estate of the deceased* have been construed to mean olaimmg to 
have an interest m the property left by the deceased Accordingly it has been 
hold that a judgment creditor who, but for the will, would in execution of the deoreo 
have a right to seize the property or that share of it which should descend to his 
debtor. IS a person claiming an interest in the estate of the deceased (/) Special 

citations need not bo issued to executors who have declined to act (/.) When a 
Will IS propounded whii.h alters tbo devolution of property, the District Judge 
should, m the exorcise of tbo discretion vested m him as to the modo of issuing 
Citations, direct special citations to be served on every one immediately affected 
ij> the will, but their absence will not make the procoodings deActlvo (0 The 
Issue of citation under this section is discretionary and so its absonce docs not 


(o) Bel/ V /irmsfrong, 1 Add 365 
374 , ^raftam V 21u/c/te// 3 Add 
243, 256 257 

(6) Crispin V 'DoglhnI, 2 Sw & Tr 
17 See S 263 Nolei 
(c) I/emangIni v Hatida 46 I C 
393 (see CiUlioQ below ) 
id) Rom Das r Psem Das, 10 P«t 
817 

(*) Ti &C 436. tte Ranmoy v Ueily 
31 C \V N 160 100 I C 
J77 

(/) Cepal r /ishuhsh, 20 I C 342. 
yiHram r Qopal 17 C 45, 
Sri QoRnd T Lalihari, 14 C W 
N M8 2 1 C 402 . Dablah » 
Canto. I C L J 253 . Pna’sha} 
» P<i1on}\ 34 B 459 6 1 C 

523 iolJ Brindaban v Sotesh^af 
10 C L. J 203 3 I C. 178 


Mohadtb V Benode 77 I C 534 , 
Khtlltamonty V Shyama 21 C 
539 disligd (where ii wai heldihai 
a icveriiODBtf heir was enlilicd lo 
citation) , Ram Das v P/cm Das 
10 Pal 617. 

(g) Jammi't Atalha 49 M 969, 93 i 
C. 259 (lee eaiei diseutied) 

(A) KttlaiK r Parmtsfief. 39 1 C 573 
Choloo V Lachml, 125 I C 769, 
Romyad v Ram Ofiaju, tO Pal 

(0 Ara\al r 77atayana, 34 M 
(i) Klshtn » Soiyertata, 28 C 44! 
rt) Ihlthond T Nacaita! (Zl « ^ 

(/) t^iiiasiny » Bto!mt,me\l 

eitira Kamona t Ifam Lail 0 
C 570 
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Titiatc the grant, (a), unless the Court was misled and did not direct the issue of 
citation because of untrue statements contained in the petition (6) 

26 Limitation. There is no penod of limitation prescribed for the presen- 
tation of an application for probate or letters of administration (c) But whore 
there is great delay in propounding a wiH, the Court is bound to sorutlniso the 
evidence very carefully {d) 

284. (S. 251 P. 70) (1) Caveats against the grant of 
^ . probate or administration may bo lodged 

Caveats against r . t j t»* i. 

grant of probate or With the District Judge or a District 
administration Delegate 

(2) Immediately on any caveat being lodged with any 
District Delegate, ho shall send copy thereof to tho District 
Judge 

(3) Immediately on a caveat being entered with tho 
District Judge, a copy thereof shall be given to tho District 
Delegate, if any, witliin whose jurisdiction it is alleged tho 
deceased had a fixed place of abode at the time of liis death, 
and to any other Judge or District Delegate to whom it may 
appear to tho District Judge expedient to transmit the same, 

(S. 252. P. 71), (4) The caveat shall bo made as nearly 
_ , . as circumstances admit in the form sot forth 

Formofeaveat c, , . , -, 7 - 

in Schedule V 


1 Chango The words made as nearly ia Scbodulo V havo been 
substituted for the words to the following eUect — (boro was set out tbo form 
of caveat which is now given In Schedule V] 

2 Tho soctlon S 2S^ of the Act of 1865 was amended by Aot VI of 1881 
8 5 and given its present form Compare the Court of Probate Aot 20 & 21 Viet 
c 77 S 53 There Is no provision to the Act for the discharge of a caveat (e). 

3 Caveat. 'A caveat fs a noffee fa writfog lodged fn tho prCncrpaf probate 
registry or in a district probate registry, that nothing is to be done In refereneo 
to tbc estate of the deceased named therein unknown to tho party, or to tbe 
solicitor of tbe party, who has lodged the caveat Its object is to prevent tbo 
Issue of any grant without notice to the caveator (/f A caveator has no toeus 
tfandt to contest the validity of tbe dispositions made by tbe testator (y) 


4 Object of caveat Some of tbe purposes for which a caveat may be 
filed are thus mentioned (A) —*‘(1) to give time to the caveator to make enquiries 


(o) ‘D/ramJcf v Nettrjan 13 Ooa L. 

R 33 

(f) 5Ayama v /Ve/uf/a 19 C. W N 
832. I 

(c) Sal AfaneHat v 7 B I 

213, Kahlt CcfL 19 C 45. 52. 
C'lC'iA'ntrfAa v Vana 17 M 379 | 

(dj ftl V //rfiay 22 C. NV. N I 
424 426 (DrUr of 17 ye*n> 


(e) Caarl v C\Tann} L C 705 
Tie nilet of tie CalcvRa Hijh 
Cevrt proTide foe lU dlKla/X^wlee 
it II ilewa that lie cavetiM Iti eo 
irterett. 

t/1 Tr «t C 343 
(^) Rejafnenie^en v Farrar, If) { 
C 954 

(IJ T*. & C 344 
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and to obtain such inforination aa may onabis him to detormina whether or not 
there are not good grounds for hia opposing the grant , (H) to give him an 
opportunity of raising any question in respect of the grant either on summons or 
on motion , (iii) to enable the caveator to apply for an order that the sureties to 
the administration bond shall justify (see S 291 note 5 ) » (iv) as a step preliminary 
to an action or to the issuing of a citation 

Where a caveat has once been filed no grant can issue until the caveat has 
been removed (a) The entry of caveat does not necessarily imply any intention 
to oppose the grant, it Is merely a reqnest that nothing be done m the matter of 
estate of A B deceased without notice to the caveator (6) But a person who 
intends to oppose the issuing of a grant of probate or letters of administration 
must either personally or by his solicitor enter a caveat * (c) Mr Mazumdar 
however cites an authority (d) In support of the proposition that persons who 
have been served with the oitation may oppose without filing a caveat If a cavea* 
tor merely intends to require the executor to prove the will in solemn form he 
must not at the same time set up a defence of undue influenee or fraud or any 
other matter If such defence be taken, and the caveator fail to substantiate his 
contention, he will be liable for costs (c) 

If within 8 days from the entry of a caveat no affidavit be filed the caveat 
simply drops the matter never becomes contentious and the registrar of the High 
Court can proceed to grant probate or administration as if no caveat has been 
entered (/) As to when proceedings become contentious see S 286 note 

In England a caveat remains to force for six months but may be renewed 
There is no similar provision made m this Act 

5 Who Can enter a caveat A caveat can bo entered by any person 
having or asserting an interest in the estate of the deceased either by tbe party 
himself or his solicitors or an agent (ff) Before a person can bo permitted to 
contest a will, tbe propoundor has a right to call upon him to shew that ho has 
same interest (h) The actual entry of a caveat is a nimisterial act (») A person 
opposing a grant and therefore Sling a caveat must have an interest In tbe property 
of tbe testator of the nature of a claim to succeed by mheritanoc A title adverse 
to that of the testator to any partloular property is not sufficient for tbe purpose (j) 
The test is does tbe grant displace any right to which the caveator would other 
wise ho entitled (/) A person claiming to bo joint with the deceased has no focus 
s/andi tocontest the grant of probate, for probate does not confer any title to property 


(ai Tr & C 344 

(b) Chottttal r Bal Kahuhal 22 B 261 
265 fohi? Motan v Place 1896 
P 214 , Sailer r Sailer 1896 P 
29J 

(0 H XIV. p 154 Tr & C 784 
tee Tata t Deb 10 C L. R 550 
(Jl Dba an Dai t Afohanl Pamsaran 

5 P W R 113 

(e) SaT>*aitla v !\aren<Jta 56 C 55 
(/) Chslalal r 'l)al Kobubal 21 D 
261, 265 (Th • c«*< slio ripl* di 
wHrt p ected op eta b« tt d la be 
cosae coelefltoBi) 


Tt & C 344 5 See QaaH v 
^tanraj 4! I C 705 (ti lo 

burden of proof) 

Pajamortlchom v P attar 69 I 
C 954 (1922) M W N 626 
Re Panlon 1901 P 239 ^ 
/Ibhiram r Copal 17 C. 49 
5oB^6a;varnma/ t Kemalangl 54 
M L J 382 107 1 C 420 on 

•PP 59 M L J S'V 129 I C 
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tn the ciftte of ll e tleeetied /* lh«e 

Hiuil be BO dipule •! *0 'ne 
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which the testator bad do right to dispose of (a) Tho mere fact that a caveator 
is a legatee uadcr a will gives him do locus slandi either to dcaounce the will or 
to call for proof of it in solemn f»m (6) 

285. (S. 253. P. 72.) No proceeding shall be taken 
After entry of on a petition for probate or letters of ad- 
fn^'^takecT o^n^^Vu* after a caveat against the grant 

t°onuntiraftMroticQ thereof has been entered with tho Judge or 
to caveator District Delegate to whom the application has 

been made or notice has been given of its entiy with some 
other Delegate, until after such notice to the person by whom 
the same has been entered as the Court may think reasonable. 

Tho section The words of the section show that by the filing of a caveat 
a Probate Court Is prevented from taking any step in the probate proceeding 
without first giving notice to the caveator The rules of tho Calcutta High Court 
provide for the Issue of notice to the caveator calling upon him to file bis affidavit 
in support of the caveat within 8 days of the service of notice when an application 
for probate or letters of administration is made after the filing of a caveat (e) 
In England on the filing of a caveat, certain steps are taken for which there Is 
no provision made in India either in the Act or in the rules of the High Courts (d). 
The form of the caveat would seem to show that the person who enters a caveat 
admits that the particular property forma a portion of the estate of the testator but 
objects either to the execution of the the will or to the proposed manner of dealing 
with any portion of the estate (e) 

Time of filing a caveat. There is nothing elated in tho Act about the 
time for Sling a caveat ta Orey v Charusila if), a caveat was filed after letters 
of administration that bad been Issued were brought into Court in connection with 
revocation proceedings and after an order for rc grant bad been made, though 
the letters bad not been actually re issued at the time when the caveat was filed 
This would go to shew that a caveat may be filed at any time between the death 
of the testator or Intestate and the actual issne of the grant Caveats, according 
to the rules of the High Court of Calcutta, may be filed before or after application 
has been made for a grant of probate or of letters of administration In the 
latter case the affidavit in support ehall be filed within 8 days of the caveat being 
lodged, Id the former case the Registrar. Immediately the application Is made, 
shall Issue notice to the caveator to file bis affidavit in support within 8 days 

Proceduro. Upon the caveat being filed the proceedings shall be numbered 
as a suit. There may be a pieUminary trial of issue, on the application of the 


(o) Ckeloo T Lachml, 125 1 C. 769 
{b) RaJimafallah T flofta Rac, 17 At. 

373 

(c) Ch 35 r. 26 p. 416 (Resfiv** 

Ed.) 

(d) Chotalal t. Bal Keiiiel, 22 B 
261 

(cl Jilhltem T Ccpcl, 17 C. 43, 52. ( 


(/) 38 C. 53 . tee SaV t. Sesela, 27 
C L. J 320 ; 45 L C 59 (eimt, treie 

allowed to be filed a leeoad time 
alter btiieg been withdrawn before) 
la Jaraf r, 39 C. 245, 

249. the cimi wai filed Lefoie 
the application (or prelate wti made 
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petitioners by sutomons to the caveator as to the caveators interest and if the 
caveator be found to have no interest the caveat will bo discharged and probate 
or letters of administration may be granted (Rules 24—30 and 34) On the death 
of one of two executors the estate vests in the survivor and it is open to the 
caveators to proceed against him alone (a) The Court can record a contract 
or agreement made between the parties »n consideration of the withdrawal of the 
caveator s objectiooi but it Is wholly powerless to enforce such a contract or 
agreement (6) 

286 (S 253 A P 73 ) A District Delegate sliall 

Dretaot Deieeate prol^-^te or letters of administration 

when not to grant m any case in winch there is contention as to 
probate or adminis tj,g grant, or W whloh it otherwise appears to 
him that probate or letters oi administration 
ought not to be granted in his Oomt 


Explanation — “Contention” means the appearance of any 
one in person, or by his recognized agent, or by a pleader 
duly appointed to act on bis behalf, to oppose the proceeding 


The Section The scotlou was added to the Succeseioo Act of 1865 by Act 
VI of 1881 S 7 It bas already been laid down in seetloo 27 2 that the jurlsdiotioo 
of the District Delegate IQ respect of grants of probate or of letters of admiulstra 
tlon is confined to oases where there is no contontioD The provision is repeated 
hero and it Is added that the District Delegate ehaii not also make a grant wbeo 
It otherwise appears to him that tbo grant should sot be made but this withhold ng 
of a grant does not amount to a refusal (Seo Ss 287 & 286) This first part of the 
section is explained and its substance amplified m Ss 287 268 and 269 


Contention With a view to secure uniformity of practice it has been la J 
down in Chotalal v Bai iiTabubai (c) that it would be a more correct procedure to 
treat not tho entry of a caveat but the filing* within 8 days of such entry of an 
iflidavit in support of the caveat as tho point at which the petition becomes 
contentious On the Cling of the affidavit a petit on for probate or administration 
bhould be treated as having become a plaint In a suit and notice should bo given to 
the petit oner Then the whole suit must bo disposed of by the docfco of Court 
even If the caveator do not appear in support of tho caveat According to tho 
rules of the Calcutta High Court Ch 35 r 23 tho proceed ngs shall by order of a 
Judge upon application by summons bo numbered as a suit But If tho Daloro 
of the suit or proceeding bo such that no contest Is Involved as In probato common 
form business — tho suit or proceed ng is non contentious If a contest Is Involved it 
is contentious The fact however that there is ultimately a decree by consent 
can not alter tho nature and character of the suit (d) 


To constitute a suit contentious it must bo n suit wh oh upon the face of 
the proceedings would appear to Involve some contention ns to tho right of one 


Ce) 22 B 261 
(«/) ^tnnamahl 
MO 


AfaheenJi 29 M 


(a) Cauff » AfoniaJ 41 I C. 7Q5 
(t) SatoJa T Trf,una 46 1 C, 117 
3 Psi L J 215 
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or other of the parties in the immoTable propertr, which is claimed in the suit, 
and whether there is such a contention may be gathered from the plaint itself, or 
the defence of the defendant, when it la put In (a) 

The word ‘contention’ has been used in the same sense \n the Transfer of 
Property Act (6) But there is this difference, vtz, that a suit under the Transfer 
of Property Act, contentious in its origin and nature, remains so even if there be 
no appearance in opposition (c), whereas a proceeding under this Act is not 
contentious In its origin but becomes so on the filing of an affidavit In support 
of a caveat Until opposition is entered probate proceedings do not properly 
become contentious and litigation cannot properly be said to have commenced 
until then so as to constitute a petition a plaint (d) 

Litigation is commenced between the person propounding the will on the one 
side and the person opposing it on the other when the former issues writ and 
serves It on the caveator (e). 

The essence of contention according to the Explanation to tbe section oonse 
quently Is appearance with a view to oppose the proeeedlogs The withdrawal 
of the pleader from the case does not make the proceeding a sou'OontentiouB 
one (/), but the withdrawal of the opposition or of the party opposing a will 
transforms tbe proceeding into a Don*9onteatious proceeding (p). In a case where 
opposition was withdrawn by tbe caveator tbe Immediate reversioner, remote 
reversioners were allowed to enter caveat and contest tbe suit (ft) 

287. (S. 253 B. P, 74). In every case in which there is 

Power to trana DO contention, but it appears to the District 
DiB\ri\*''*j°d°e In doubtful whether the probate or 

doubtful cases where letters of administration should or should not 
no contention. be granted, or when any question arises in 

relation to the grant, or application for the grant, of any 
probate or letters of administration, tbe District Delegate may, 
if he thinks proper, transmit a statement of tho matter in 
question to the District Judge, who may direct tho District 
Delegate to proceed in the matter of the application, according 
to such instructions as to the Judge may seem necessary, or 
may forbid any further proceeding by tho District Delegate 
in relation to the matter of such application, leaving tho party 
applying for the grant in question to make application to 
the Judge. 

(a) Upendia v ilfoftri Lei, 31 C. 745, 

752. 

(ft) Annamalel t filelayenJl, 29 M 
426 

(c) fafyfti * Piag 34 I A 102» 

29 A 339 

SartnJn v Keibnonl, I C. L. J 


(c) Moran r. Place, 1896 P 214 
(/) PhanlnJra v V^agenJreiela, 39 C 
L. J 569 

(y) Kanja r Kellatfi, 14 C. W N 
1063 

(ft! Sallnjra t Sarela, 27 C. L. f 
320, 45 I C. 59. ■’ 
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The section. The 

Succession Act of 1865. 
77 B. 50). 


section was added by Act VI of 18S1 S. 7, to the 
Compare Court of Probate Act, IS 57 (so & 21 Viet. 0 , 


288. (S. 253 C & DP 75.) In every case in wWoli 

nrha.a T.hfiT'f* 1C A/rtrtfzinf il- _ rv* 


Procedure where 
there 'is contention, 
or Dvatriot Delegate 
thinks probate or 
letters of ad- 
tDjnistratlon should 
be refused in ■ hia 
Court. 


there is contention, or the District Delegate 
j opioioD^ tha.t fche probate or letters 
of acttmnisfcration should be refused in Iiis 
Court, the petition, witli any documents T^biob 
may have been filed therewith, shall be re- 
turned to the person by whom the application 
was made, in order that the same may be presented to the 
District Judge, unless the District Delegate thinks it 
purposes of justice, to impound fche same, 
which he is hereby authorised to do ; and, in that case, 
the Same shall be sent by him to the District Judge. 

The section. The seotioo was added by Act VI of 1881 S. 7 to the Succession 
Act of 1865. 


289. (S. 254 P. 76.) "When it appears to tJie District 
Grant of fiTobate Judge or District Delegate that probate of 
to be under aeal of a will should be granted, he shall grant the 
same under the seal of his Court in the 
form set forth in Schedule VI. 


1. Change. The words ‘in the form set forth in Schedule VI have been 
substituted for the worda 'In the maODer following :-“(here was set out the form 
now given In Schedule VI). 

2. The section. The section cotrespond.'j to S. 254 of the Act oflBGSa* 
amended by Ss. 4, 8 & 9 of Act VI of 1881 and S. 12 of Act, VI of 1889. 


3. Shall grant. The terras of Ibo section are imperative. Whore the 
genuineness of a will is not disputed and the owcutoc named by the testator is not 
legally incapable, e.g.i is not a miuoi or of unsound mlneJ, the Court has no discretion 
.in the matter of the grant to him as it has in the case of Ictlora of ndmlnhtratlon (o). 
The fact that an executor took possession ol the properties of the testator before 
taking probate and insisted on Teraalning In possession is not a ground for not nffow- 
ing him to act as executor after ho has been takoa out probate (l>). 

4. Probata duty. Wbolber the duly i* payable ot tbo tJma of application 
for probato or letters of adrolnistratlon has given rise to divorgcnt ruling*, 
lure AradAoney (c) it was held that It could b« paid before tlio grant and not 
iicccssatlly at the time of the application, per roafro in re Onefa (f/?. Probate dalr 


(a) 


( 4 ) 


/fata ». DoorgamonI, 21 C- 195 ; 
fold. Id t. Sadox 20 A. lS9l 
Tlioppol Y. Coclndarayaller, 94 I. 

a 7X , - , 

DalJuonofh t, Pa)tni}te, 52 C. u. 


1. 66. 129 1. C. 879. 

! C. H'. N . «)/. ; >" 

.5. d & /«• /"<«•. 70 c « . N 

.n7 1 c. W. N. 391. 
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la payable only on assets wblcb at the date of the testator’s death are in British 
India (a). It is payable on the net value of the estate loft by the deceased after 
deducting from the gross value (1) the debts (6), (2) the funeral expenses, and (3) 
the amount of mortgage encumbrances (e) The amount of the fee is to be 
determined by reference to the point of tlms srhen the grant of probate la made (d) 

When tho property left by the deceased has not been reduced to possession 
but consists of a right of action which the executor seeks to enforce, it is permissible 
to declare the value of the right to be below Ba 1,000 (e) Where at the time of the 
first grant of probate, duty has not been paid, it is payable at the time of the 
second grant (/). 

As regards debts, no reduction of probate duty can be claimed on the ground 
that tho monies lent by the deceased which arc outstanding are irrecoverable or 
their recovery is uncertain (^} Where litigation is actually pending for the 
recovery of such debts, there the rule laid down in re Abdool (A) will apply. 
Where property is held on trust eg, on behalf of coparceners of a joint family it is 
not liable to payment of duty (t) This exemption is not conditional on the pay* 
ment ofCourt fee on a previous grant but has reference to the character of the 
property (^). But where an undivided coparcener has power to mortgage or 
alienate bis undivided share he owns bis share beneficially and therefore duty Is 
payable upon it <fc) 

The value of an annuity foe the purpose of determining the amount of probata 
fees IS to be taken to be the market value of the annuity (f) When an annuity 
for life IS payable out of the property disposed of by a testator in his wilh 
ad valorem duty is payable on the value of the property less the capitalised 
value of the annuity (m) In estimating the amount of ad valorem fee chargeable 
under the Court Fees Act of 1870 the amount must be paid In lespect of the 
property without deducting the amount of tbe debts paid out of It The 
ad valorem duty should be charged on tbe value of tbe property and not on the 
income of it (n) 

Where a person having a Jife interest m a fund with a general and absolute 
power of apporntment exercises such power by will no ad valorem fee is payable 


(o) Re (jre^fc/, 21 B 139 (See caws 
cited) 

(4) Rc Kerf. 18 C L J 308, 18 C. 
W N 121 

'e) Re Ram Chandra, / B 115, 
Re Innet 8 B L R appds 43, 
16 W. R 253 

(d) 5»am«j?Wiiee v S of S for India, 
20 C W. N 472. 

(«) He Ahdoal 23 C. 577, Saldanka 
r S of S for India. 24 M 241. 
(/) Re Gasper, 2 C L. R. 436 

(5) Re Ram Chander, 24 C 567 . 
Re Beake, 13 B L. R. spp^ 
24 iold. 


(A) 23 C. 577 See above 

(0 Re Pbkhumall, 23 C 930, I C 
W N 31 

(f) CoUedor <5c v Chantlal 29 B 
161, 6 Bora L R. 652 . ColUcht 
&c V Sacchand, 27 B 140 4 
Bom L R. 974 diiappvd 

Ik) Re Desa, 33 M 93, 19 M L. J 
591, Re Btlndeiun, II B L R. 
tppdx. 39 , Re Ftoesehman, 20 C 
575 fdi^ oa 

(l) Re Ram Chandra, IB 1 18 

(m) Re (RtwA/on 3 C 736. 

(n) Re Rem Chander 16 W. R 153 
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in respect of such fund under the Coarf Fees Act la] R^fiere a testator governed 
by the Afitakshara la^v out of the Incoma of ancestral property bought some lands 
and by bis mil gave them to trustees aa tenants in coninjoa, held, they held the 
property as trustees for the benefit of all the coparceners and consequently 
the property was not liable to pay duty (i) 

5. Where assets do not exceed Rs. ]000 Under the Court Fees Act 
of ^870 Sobed I No 11} bo duty is payable on the value of property if it does 
not exceed its 1000 This has been oonstrued In mean that when the gross value 
of property exceeds Ns 1000, but the net value after deducting the liabilities is 
Its. 1000 or less, the property ts not exempt from Habilit? to pay Court Fees (0. But 
this construotion has been doubted (d) 

6 Where there are aesete (n foreign countries. Tb^ test of 
IlabtUty to duty Is the locality of the assets not at the time of the £:raQt but at 
the time of the testator’s death and, 00 tho principle established by English dec! 
siODS, the practice m cases where a testator leaves property both in British India 
and in England la declared to have always been to levy probate duty hers npon the 
Indian assets fei la rs Fassaon (/] it was held no probate duty was payable on 
tho value of the share of the deceased as a partner of a firm situate at Bombay, 
In as much as the Bombay business was not n distinct business from that m London 
where the bead office was situate and where probate of the will of tbe deceased 
was obtained 


290 (S 255. P. 77.) When it appears to the Distriot 

Qtant of utter. Oi -ftnige 01 District Delegate that letters of 
administration to be admioistratiOD to ot tt pwson 

under seal of Court deceased, ’With or WltllOUt acopyoiVliB 'VriU 
aanesed^ should be granted, fao sbaji grant tbe same under tlio 
seal of his Court in the form set forfcli in Schedule VII. 


CUt^tvge The words 'lo tbe form set forth in Schedule VII’ have bres 
substituted for tbe words ’in manner following —’(here was sot out tbs form now 
forth In Schedule ViJ ) 

The section. The section as amended by S 13 of Act VI of 1889 cones 
ponds to S 535 of the Saccsssion Act ot 18C5 a» oltcrca hy Ss 8 A. 0 ot Ael VJ of 
1881 nna by Act VI ot 1880 8 5 (pi Whet, o ulU appoints no executor, IbM 
letter, of administration, and not probate, wltb the ■«« emexed are to be 


granted (b) 


a) Ne 0,am IZ B L. R. 2i, 
21 W R 245 . Be Cw/ye b B 
l> R V ^ 

J a Piopettf ovet wnien » 

hai p<jW« ol •ppoittlmenl i» ®ol 

Kh owb id toy P*°P« 

G>m/nf«ro««rf e/ Stamp fWh* v 
SMUn 1904 A C. 111 . 1 « 

[l\ Be pokhumtall, 23 C 937, I C. 

\V. N. 131 r w 

'<) CoUetlot r lilroJt, w C. W. 
N 21 


(rfj Be Kett 16 C U i 395, Id C 
Vt/ N I ? I 

Ul Re' 6c}W 21 n 159, 149 51 

(t«^ Entfftfi «»« rrl»ted «o) i /<« 
l^Curth, 4 C 725 
Sadc/tu v yf/l ^ 

ri , Be Gfadifane, t C 
{/) 21 D 07) 

til r 65 I C 

940 
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Credits * The ^ord, 'credits*, means tbs effect of a transaotioa which may 
1 q all probability termloato in a debt or which has a direct tendency to produce a 
sum, due from one person to another, that Is. a debt payable at a future day” (o). 


291. (S. 2S6. P. 78) (1) Every person to whom any 

Administration grant of lottcrs of administration, other than 

bontJ a grant under section 241, is committed, 

shall givo a bond to tho District Judge with one or more 
surety or sureties, engaging for the due collection, getting in, 
and administering tho estate of tho deceased, which bond shall 
be in such form as the Judge may, by general or special order, 
direct. 


(2) When the deceased was a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina or an exempted person — 

(а) the exception made by sub.section ( I ) in respect of 
a grant under section 241 shall not operate ; 

(б) the District Judge may demand a like bond from 
any person to whom probate is granted. 

1i Change. See ‘The Beotiou, below. 

2 The section The section oorrespouds to S 256 of the Succession Act 
which IQ Its turn was based on S 81 of the Court of Probate Act, 20 & 21 V o. 77. 
The section of the old Act was twice amended, Srst, by Act VI of 1889 8 6 which 
Inserted the words 'letters of after the words 'grant of and before the word 
'administration' and substituted tbe word 'is* for the words ‘shall be* before the 
word 'committed* The effect of this amendment was that whereas formerly 
executors as well as administrators were liable under S 256 of tbe Successloo Act 
oIlS65 bond after tbe ameadmeat t>n)y adsoisiatrators were so flahie 

Then came the amendment by Act y of 1902 8 9 which Inserted the words 'other 
than a grant under 8. 212 (now S 241) These words exempted attorneys or agents 
of absent executors from glriDg security In tbe corresponding section of tho 
Probate and Administration Act (5 78), however, it was provided that "Every 
person to whom any grant of letters of administration is committed and, If the 
Judge BO direct, any person to whom probate IS granted,” etc So according to that 
section tbe Judge is bound to take a bond id the case of administrators but has a 
disoretiOD in tbe case of executors (r) and the amendments made In tbe Succession 
Act did not apply to the Probate and Admiuistration Act Tbe reason gjrcn for 
this difference in the law was tbna stated '—"The Indian Succession Act, 
following tbe English law, provides for tbe taking of security from an administrator 
only and It can be dispensed with In case of an executor who Is selected by tho 


(e) M 780 

(5) hgoJlihwail, 7 C. 64. 


(c) Stttendta v JtmAta, 29 C. L 
496. 47 C 115. 
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testator himself But amongst the classes to vrhioh the Probate and Administration 
Act applies cases will occasiooally occur (n which it may be e^cpedient to take 
security oven from an executor (Statementof Objects and Reasons Probata and 
AdmxnistraUon Act ) 

Sub section (2) is new and has been introduced to give effect to the provision 
ofS 78 of the Rrobate and Admiaiatration Act m so fat as that differed from the 
provision of S 265 of the Act of 1865 which is introduced m sub sec (1) In the 
case of probate a bond can only bo demanded from the special classes to whom Act 
V of 1881 applied Report of Joint Committee The second sub section ombod es 
the different rules provided by S 78 of the Act of 1881 —Notes on Olauees 

3 Administration bond In case of a grant of letters of administration 
sub sec (1) requires a bond to be given in all cases (a) aad the Court has no power 
to dispense with the band, even in case of a limited grant (6) Under the testa 
Dicutary and intestate rules of the Calcutta High Court every person to whom 
a grant of letters of administration other than a grant under 8 241 of the Suocc 
ssion Act IS committed is required to give a bond to and in the name of the Chief 
Justice with one or more suSicient sureties to be approved by the Registrar (c) 
The liability under an administration bond is confined to acts done as administrator 
and does not extend to acts done aa beir under Hindu law 'ifter administration is 
over (d) The security is taken for the due collection of getting in and 
administering the estate of the deceased and to guard agaiost malpractices (e) 

Tbs Administration of Justice Act 192$ (15 &. 15 Geo V c 28 8 24 (1)1 provides 
that every person to whom a grant of administration is made shall give a bond to 
the senior Registrar of the Probate Division 

An administrator with the will annexed must also execute a bond for the 
faithful discharge of his duties (/) 


4 Liability of sureties Tbo object of demanding security is to prevent 
the evil consequence of malfeasance or ntiefeasanCD by an administrator and to 
protect the interests of the persons really entitled to the assets of the deceased 
The Court also contemplates the chances of the grant being subsequently declared 
void or voidable Accordingly it has been held that the liabilities of sutotics do 
not depend on tbo validity or Invalidity of a grant Even where the grant of 
letters is void o6 inifo because of the CioIslcDce of 0 will the sureties remain liable 
for the acts of the administrator appointed and tbe surety bond can not bo impeached 
on the ground of mutual mistake under 8 20 of the Contract Act Therefore so 

long as the letters of administration remain uoravofced the grantee is to nIJ intents 

and purposes an administrator and for his oote and defaults the suretfes are 
liable (g) Similarly it has been hold that an administration bond is not fnvnffdaied 
under S 20 of the Contract Act by reason of mutual mistake or misrepresentation 


a) Re Quhbog 26 C 408 3 C W N 
364 The Adm nutislot Ceaeril sod 
line OfieuI TreilK e»o »ol be lequiiej 
to execule s bond or funs ih Ktutitr 
Act 111 el 1913 S 29(1) Ad II *1 
1913 S 13(1) 

iM Re 34 L. J P 55 

Foi»» 6 7, tf snd 9 


(Jl Ramanalham r RogommA 27 I 

C 849 17 M U T 61 
f*) C\Mamaua r Ganfamont I ^ 

L. i \t0 

(/) Tt A C 106^, _ , ^ 

<ti Oetendfc r CtjJ 

713 10 C \V N 673 « SIT 

I A 109 35 C. 955 
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by an administrator to the surstles, or in procaring the grant (a). A surety is not 
bound by proceedings taken in bis absence for the asoertainment of the amounts 
due from the adminlstratorsib). In ease of a breach of condition of an administration 
bond tbe whole amount named ID the bond Is not recoverable under S H, Exception, 
but only reasonable compensation not exceeding the amount named In the bond (c). 

The question has arisen whether a surety can have his guarantee 
revoked. The Calcutta High Court has given the answer in the afflematUe (rf). 
A contrary view has been taken by the other High Courts which have 
held that 8. 130 of the Contract Act has no application m the case of 
a surety bond, because there is no provision In this Act enabling a surety to apply 
for bis discharge It has been also pointed out that the making of such an order 
might defeat the object for which an administrator is required to furnish eccurl- 
ties (e) In fact the Madras High Court has gone so far as to bold that even after 
administration Is complete a surety cannot apply to have the bond vacated (/). 
In England also it has been held that the Court will not discharge the origmal 
sureties to the bond and allow now sureties to be substituted in their place {g). 
Seotlon 130 of the Contract Act has been held not applicable to the ease of surety 
for the guardian of a minor's estate appointed under the Minor's Act (XX of 1864), 
therefore such a surety cannot ask to be relieved against misconduct or mismanage* 
roent on the part of tbo guardian Querry, whether the surety may not apply 
to the court for bis protection against the guardian (A). 

Under this section the District Judge can take a second bond with fresh 
sureties if tbo occasion arises, eg, where there U maladministration of the 
estate (t), or where the original sureties become embarrassed in their curoums- 
tances and If the additional security demanded be not furnished there arises just 
cause for revocation of the probate (^). So also the amount of tbo original bond 
may be reduced (A) No appeal lies from an order made by the District Judge on 
the ground that the security furnished is insu^clent (/). 


6 Surotlos tothc bond. In England it Is left to the discretion of the 
Court to have sureties to tbo bonds, but they are, as a rule, always demanded 
except in certain well recognised cases and two sureties are required except 
when the administrator Is the husband of the intestate or his representative 
Of the estate is worth less than £50 when one surety Is required (n). A surety 


(<t) Sotat T Rejonl, 12 C W N 
Iixxir 

(f) HamaJantt r Afa Sfiier 99 I C, 
459 

(r) ChanJia AMon v liehinl, 64 t 
C 366 

(cf) Re] NereJn r PfitUcmorf, 29 C. 
63. 6 C Vt’ N. 7 

(f) 5o*»j.a T Refer'mall 29 M 161 ; 
Re Slaji:. I P & D 76 fefJ. 
Ktffdhva V 31 A 56, 

I I O 143 , Be! Sen] r Chcleshi, 
19 n 245 

(/) Rt Knifht, 35 M 373 ; Sehal 
vJJ-n t fell /) n. 52 P ft- 19^2 . 


ire cam ciiFO la naenna y Hat! 
henla. 76 I C. 1009 
Re Stark. 35 L J P. 42. 

Bat Semi y ChektAl. I9 B 245. 
»« SarrrxJra r Anrtla. 47 C. 115 
23 C \V N 763 
Ra] Ai’ara'n y Futkumarl, 29 C. 
65. 6 C W N 7. 

SaertJta y Annta. 47 C 115 
23 C \V. N 763 
Re GeetJ. 34 L. J P |05. 

Locas y. Lucaa, 20 C. 245 
PivWe Act 5 61; 15 & 16 Ox 
V. c 49 S. 167; H nr 29*. 
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testator blmsclt But amonest the classes to which the Probate and Administration 
Act applies cases will occasionally oeenr In which it may bo espedient to tolia 
sceuiily oTcn from an executor ' (Statement of Objects and Keasons, Probate and 
Administration Act ) 

Sub section (2) is new and b-\a been introduced to give effect to the provision 
ofS 78 of the Probate and AdramiBtratlon Act m so far as that differed from the 
provision of S 265 of the Act of 1865 which is Introduced In sub sec (1) In the 
case of probate a bond can only bo demanded from the special classes to whom Act 
V of 1881 applied Report of Joint Committee The second sub section embodies 
the different rules provided by S 78 of the Act of 1881 —Notes on Clauses 

3 Administration bond. In case of a grant of letters of administration 
bub sec (1) requires a bond to be given m all cases (o) and the Court has no power 
to dispense with the bond, even in case of a limUed grant (b) Under the testa 
mcDtary and intestate rules of the Calcutta High Court, every person to whom 
a grant of letters of administration other than a grant under S 241 of the Buocc' 
Bslon Act is committed, IS required to give a bond to and m tbe name of the Chief 
Justice with one or more sufficient sureties to be approved by the Registrar (c). 
The liability under an admlnislratioD bond »s confined to acts done as administrator 
and does not extend to acts dono as hoir under Hindu law after administration is 
over (d) The security Is taken for the duo collection of, getting in, nod 
administering the estate of the deceased and to guard against malpractices (e) 

The Administration of Justice Act 1925 (fS & 16 Geo V c 28 S 24(11] provides 
that every person to whom a grant of admioistration is made shall give a bond to 
the senior Registrar of the Probate DWiaton 

An administrator with tbe will aonexod must also oieeuto a bond for the 
faithful discharge of his duties (/) 


4 Liability of sureties Tbo object of demamliag security Is to prevent 
the evil consequence of malfeasance or niisfeasanco by an admlnistritor and to 
protect the interests of the persona really ontitlod to the assets of the deceased 
The Court also contemplates the chances of the grant being subsequently dcclired 
\otd or voidable Accordingly U has boon held that tbe IhblUtIcs of surollcs do 
not depend On the validity or invalidity of a grant Even where the grant of 
letters Is void nh inifo because of the cxsistence of n will the sureties remain liable 
for the ads of the administrator appointed and the surety bond can not bo impeached 
on the ground of mutual mistake under S 20 of the Contract Act Therefore so 
long ns the letters of administration remain uurevoked the grantee Is to all Intents 
and purposes an administrator and for bU acts and defaults tbe sureties are 
Hallo (p) Similarly It has been held that an ndmlnlstratlon bond Is not Invalidated 
under S 20 of tbe Contract Ac\ by reuoa of muluil mistake, or mlsreprctenUtlon 
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fU 34 U. ) P 55 

See r«»i 6. 7, 0 9 


{di namanatham v 77 1 

C P49 17 M U T 61 

(el v 

U } tto 

t/j T» ^ C lOf ^ - 

713 10 C W N 673 j « •it^ 
)5 I A 109, 33 C W 



Ss 201] Tiir I^D^vN sicorssiotr aot G47 

by 8Q admtalstrstor to tbo lurotles or In procortog the grant (a) A surety is col 
bound by proceedings taken in his absence for the ascertainment of the amounts 
due from the admlnistrators(b) In case of a breach of condition of an adminlstr'itloo 
bond the whole amount named in the bond Is not recoverable under S 7f Exception 
but only reasonable compensation not exceeding tbe amount named In the bond (c) 

The question baa arisen whether a surety can bare bis guarantee 
revoked The Calcutta High Court bas given the answer in the afQrmative {d) 
A contrary view bas been taken by the other High Courts which have 
held that S 130 of the Contract Aot has no application in the case of 
a surety bond because there is bo provision In this Act enabling a surety to apply 
for bis discharge It has been also pointed out that tbe making such an order 
might defeat the object for which an administrator Is required to furnish securi 
ties (e) In fact the Madras High Court has gone BO far as to bold that even after 
administration is complete a surety cannot apply to have the bond vacated (/) 
In England also it has been held that the Court will not discharge the original 
sureties to the bond and allow new sureties to be substituted in their place (p') 
Section 130 of the Contract Act has been held not applicable to tbe ease of surety 
for tbe guardian of a minor a estate appointed under tbe Minors Act (XX of 1864) 
therefore such a surety cannot ask to be relieved against misconduct or mismanage 
meat oa the part of tbe guardian Querry whether tbe surety may not apply 
to tbe court for his protection against tbe guardian (A) 

Under this section the D strict Judge can take a second bond with fresh 
sureties if tbe occasion arises eg, where there is maladministration of tbe 
estate (i) or where the original sureties become embarrassed m their ourcums 
tances and If tbe additional security demanded be not furnished there arises just 
cause for revocation of the probate O) So also the amount of the original bond 
may be reduced (/ ) Ho appeal l es from an order made by tho District Jidgeon 
the ground that the security furnished is insuScicnt 

6 Sureties to the bond In England It is left to the d scretion of tho 
Court to have sureties to the bonds hut they are as a rule always demanded 
except m certain well recognised cases and two sureties are required except 
when tbe admlaistrator is tbe husband of tbe intestate or h!s representative 
or the estate is worth less than £56 when one surety ie required (m) A surety 


(fl) Sotot V Ro)on 12 C \V N 
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(c) Chand a Mohan v Roh nl 64 I 
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(/) Re Knlghl 33 M 373 »« Sahab 
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23 C W N 763 
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68 6 C W N 7 
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23 C W N 763 
(t) Re Goold 34 L J P 105 

(f) Luca) V Lucas 20 C 245 

(m) Probate Act S 81 15 fle 
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may be callea upon to justify, te, to make an affidavit that he is solvent to the 
eictent of tho penalty of the bond (a) See the testamentary rules of the High Courts 

There is no provision m the Act as to what is to be done or what the Court can 
do In the event of the death of the surety or In the event of the surety desiring 
to be relieved of his bnrden This section ought not to bo read as meaning that 
the District Judge can once and once only direct a bond with sureties to be 
given and that after that has been done he becomes then and there functus offlcto, 
and that be has no power to call upon the administrator to furnish another 
surety if the circumstances so demand It (5) Sureties may be mdemniGed by 
the next of km (c). 

The bond should be given to the Judge of the District Court. In the case 
of the High Court the practice Is to take administration bonds In the name of the 
Chief Justice and it can be assigned under the next section by the Registrar (d) 
In Madras the bond is taken m the name of the Registrar S 145 C P. C is not 
applicable against sureties under an administration boDd(e). The Administrator 
General is exempted from giving a bond (Act III of 1913 S 2 9) 

Where an order requiring an administrator to furnish security is independent 
of the Order for grant of letters of administration, failure to give security Unot 
a just cause for revocation of the grant (/). 

6 Executor. When granting probate an executor may bo called upon 
under sub sec (2) to furnish security for the due fulfilment of bis office, but 
no order to that cffeot can be made by the District Judge once probate has been 
granted (p) The Judge la calliog upon an exooutor to execute a bond ought to 
exorcise a reasonable dlsoretioa in prescribing the sum for which tho bond should 
be given and this question should be regulated by circumstances [h) 


The discretion given to tho Judge by cl (6), where It applies, to require 
security from aa executor, Is to be exercised only to guard against malpractices 
and therefore may be of a emsJJer amount than that taken from an administrator 
Thus security has been demanded ftooi a widow who was young and whose affialrs 
were managed by on agent (i% The uniform practice of tho High Court of 
Calcutta has been not to tsko security from on executor named in tho 
will tj) 
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?• Limitation The period of limitation for a suit against a surety on an 
administration bond runs from the time when the Court ascertains and declares 
the amount to be accounted for and not from the date of the alleged 
misappropriation (a) 

292. (S. 257, P. 79.) Tlie Court may, on application 
Assignment of ad- made by petition and on being satisfied that 
ministration bond. tlie engagement of any such bond has not 
been kept, and upon such terms as to security, or providing 
that the money received bo paid into Court, or otherwise, as 
the Court may think fit, assign the same to some person, his 
executors or administrators, who shall thereupon bo entitled 
to sue on the said bond in Ins or their own namo or names 
as if the same had been originally given to him or them 
instead of to the Judge of the Court, and shall he entitled 
to recover thereon, as trustees for all persons interested, the 
full amount recoverable in respect of any breach thereof 

1 The section* The ecetloa la bssedoo 20 & 21 Viet o 77, 6f 60, 61 and 
83 which with 8 25 of 20 &. 21 Viet c 95 regulate the preecduro of the Probate 
Court In Eoglaud la tuch matters The section provld»s expressly for the procedure 
to be adopted la coforelog 80 admiolstratloo bead S 145 C P C It not applicable 
against sureties under an admiolatratioa bond (6) 

2. On being satisfied In assigoiog a bond Mho Court ought to exercise 
its discretion by seciog that the application is bona /idi, that a ;>rima fane ease 
is made out, and that the applicant is the proper person to whom the bon I 
should bo assigned (c) The court may refuse to amra when Ibo application 
is made on fnrolous grounds (d) 

3 Engagement has not boon kopt A breach takes plnce when an 
administrator appropriates any part of the estate tohli own uie so that It Is 
Joist to the fatale W, or foils to male projUloo for j> Jr^aey payaiJe la /uturi* //J, 
or fails to exhibit an larcntory (p), or fills to make a Just and true account, but 
not when there is mere delay in cxbibltlrg an iaTcntory (b) The pislntlfr may 
shew other breaches than those alleged by him in fa!s nppll atloa (i) 

4 Upon such terms The District Judge can asiign a l>no4 on enndltlons | i>t 

there Is no proTitlon in tbs law wbieh authorises him to Itarsln while tlie 

first ass gnmeot is still subsisting because it Is no logger hli to astgni/) ere 
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two bonds bad boon given, the Coart refused to grant leave to sue upon the 
first bond until tbo disposal of the action on the second bondfni Before assign 
rnent notice should bo given to the admluiatrator and bis sureties (b). 


5* Court may assign. The District Judge is competent to assign the 
bond under this Bootlon (c). The Judge must assign the bond if ho is satisfied as 
stated above Without assignment no suit would lie at the instanco of a third 
party (d) A personal decree against an administrator cannot bo executed against 
bfa surety summarily under S 145 0 P. 0. (e) An application is to bo mado 
asking for assignment. The assignment may he made in favour of the Admmis 
trator General (/) The praotioo of the Probate Court In England is that 
application is to be mado to the Ilegiatrar for assignment of the bond and tbo 
matter is also dealt with by him (g) 


6 Cnttticd to sue. The only person entitled to sue is the District 
Judge in whose favour the bond is origlDally given under the last section or the 
assignee from him under this section (&) The assignoo can not sue merely to 
recover the loss which he has suaiained by maiadminiatration but must sue ia a 
roprcaontatlvo character as the trustee for all persoos Interested 10 

7, Proper person A creditor of the estate is s proper person to apply 
for the osslgnmoot (j), but not a creditor who can otherwise recover his debt 
from the estate {k). 

8 The full amount recoverable “It is the debt and not damages 
which only the creditor can obtain wholbcr de bonta icJfnforia or dc bom* 
proprif* (1}. Therefore on a breach of condition of a bond the whole oniounV oi 
the bond does not become payable under Exception to B 74 of the Contract Act 
but only the actual amouat of damages can be recovered (m) The ground of 
misrepresentation by the Court or of mutual mistake by the Court and tho surety 
Is no defence to an action (ti) 

9 Appeal. No appeal lies against an order for a-slpamcnt under tin* 
section (o) 
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10. Limitation The bond is subject to Sehed 1 Art 68 of the Limttatloa 
Act (IX of 1908) aud 8 suit to enforce the liability of a surety under an admini- 
stration bond is barred if not brought mthin 3 vears of the breach of condition (a), 

11. Procedure. The procedure to be adopted in enforcing an administration 
bond IB that laid down in this section and not S. 145 of the CitII Procedure Code (b). 

293. (S 258. P. 80.) No ppobate of a will shall be 

Time for grant of until after the expiration of seven 

probate and admini- clear days, and no letters of administration 
stration. shall be granted until after the expiration of 

fourteen clear days from the day of the testator or intestate’s 
death. 

The section The section baa been read as if there was a comma after the 
words "fourteen clear days" and there was the word ‘respectively at the end of 
section. The words "letters of administration** do not moinde letters of admini- 
stration with the will annexed which may therefore be granted after the expiration 
of 7 clear days from, the teetatoc’a death. The distmetion intended by the iegis 
iature is that "where a will is proved the grant may be made after the lapse of 
seven clear days, bnt where there is no will, not until after the expiration of 
fourteen clear days" (o) 

Clear days. The day of the lestatot*8 death is to be excluded m computing 
the period 

294. (S. 259. P. 81). (1) Every District Judge, or 

Filing of original District Delegate, shall file and preserve all 

bate or adminisira Wills, of which probate or letters of 

tfon with will annex- administration with the will annexed may be 
ed granted. granted by him, among the records of his 

Court, until some public registry for wills is established. 

(2) The Local Government shall make regulations for 
the preservation and inspection of the wills so filed 

Change. The words **or District Delegate" were added to S. 259 of the Act 
oflSeibyAct VI of 1881 S 9 

Public Registry This section contemplates the establishment of a Public 
Registry for wills (c/ Probate Act 20 & 21 VicL c. 77. S 66) and power is 
conferred on the Local Ooverntnent to firame regulations in connection therewith. 
No special public registry has been set up as yet There is a saving claute m the 
Registration Act XVI of 190S S 46 m reference to this section. 

295. (S. 261, P. 83). In any case before the District 

Procedure In con- Judgo in which there is contention, tho 
tentioui cases proceedings shall take, as nearly ns may Ik', 


(a) Ahmed v Faflma, 26 1 C. 505 
h) Ko Mcang v Da* Tab, 112 1. C 
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llie form of a regular suit, according to the provisions of the 
Code of Civil Procedure, 1908, :n 'svliich tlio petitioner for 
probate or letters of administration, as the case may be, shall 
be the plaintiff, and the person who has appeared to oppose 
the grant shall bo the defendant. 


1. Chang'e. Tho words 'regular' aud '1908’ bare bcea added In tills section 
and the words ‘has appeared’ substituted for the words ‘may have appeared’ 

2. The section It prescribes the procedure to be adopted in contentious 
cases It does not lay down that such proceedings shall become a suit {a). Tho 
grounds of objection should be jn the form of a pleading and properly vcriflcd In 
accordance with tho provisions of O VI, r. 5 0. P 0, Similarly tho reply should 
bo properly verified, and the proceedings should then take tho form of a suit (6) 
Full pleader s fee as of a suit is allowed in such proceedings (c). 


3 Contention. It has been already observed that a petition for probate 
becomes contentious not on the entry of a caveat, but on the filing, within 8 days 
of such entry, of an affidavit in support of tho caveat. If subsequent to tho filing 
of the affidavit the defendant does not appear m support of the caveat tho petition 
should not be allowed to be disposed of by the registrar as o non contentious matter 
but tbo caveat should be dismissed and order made for a grant If the papers bo m 
order (d). Until tho opposition is entered, tbereforo, the application for probate 
docs not become contentious (c) A petition for grant of probate is not a suit In 
the ordinary acceptation of the term, but is a miscellaneous civil pioceoding, and. 
under S 141. C. P. C., the procedure m regard to suits shell bo followed as far as 
it can be made applicable (/) It is only when contention arises that proceedings 
In connection with probate or letters of admlnlstratloo can take tbo form of suitSi 
and therefore If an appllcatian for probate bo withdrawn before proceedings have 
become contentious, O 23. r. 4 C. P C. docs not apply or bar a fresh applioatlon (?) 

A proceeding which Is contentious m its origin docs not ceaso to bo so by the 
withdrawal of the pleader from tho proceeding (A). Where there are two wlJlA 
there should Lo two caveats and two suits which are to bo heard together (0. 

4 As nearly as rnaybo It should be noted that proceedings under this 
Act is not a suit, propcrlj so called, but under this section takes the form of a 
8ult according to the prorlBions of the O P- O (j) In other words, rrobvte pro- 
ceedings do not, under the ordinary law, fall within the description of *a regular 
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■uU* but bf Tltloe of this icction are broasht within that category cot In point 
of fact but In point of form for the limited purpose of applying to them as nearly 
as may be the prorlsions of the Citll Procedure Code Therefore there Is a dlUcrcnce 
between a regular suit and a suit as contemplated by this section (u) A contentious 
probate proceeding under this section takes tho form of a suit In which the petl 
tioncr for probate or letters of administration Is the plaIntllT and the person 
appearing who opposea the grant Is the defendant (b) The words as nearly as 
maybe Imply that the prorlstoni of the C I’ C arc not to bo strictly applied 
to all contentious proceedings before tbe D strict Judge Practice of Court also 
to a certain extent regulates the procedure in such cases (c) The prorlslons of 
the C P C therefore are not to be strictly appi ed to probate proceed ngs but only 
so far as the circumstances of the ease will permit (d) Thus It Is not obligatory 
upon executors to file a Hat of their documentary cvidenco with the application 
for probate or subsequently to gWe a list of them (e) Where an application for 
probate was withdrawn before It became cootentious the applicant was allowed to 
propound the same will In opposition to an application for letters of admlnlstra 
tiQQ(fl It It not competent to the Court to allow the parties to dirldo tbe 
testator a property without prorlng the will (p) An order of a District Judge 
granting probate Is a decree (b> \b regards ad inlenm remedies there Is no 
difference between a cItII eult and a testamentary one (0 In a testamentary suit 
tbe subject matter of tbe suit Is the property of which tbe executor is tbe legal 
owner nndcr the will and of wi tch the probate declaring him to bo executor 
recognises him before the Court as the legal owner <^) Proceedings for the grant 
of probate when contested come within tbe meaning of the word suit as used In the 
Letters Patent of the High Court and as such can bo transferred to that Court (A) 

5 Discretion of Court A procecdiog under this section not being a 
regular suit Judges ha7e exercised a certain discret on In applying the provisions 
of tbe C P 0 This discretion couferred by (he seotlou has to bo exercised 
with care eg on a caveator refusing to answer a question the Judge cannot 
dispense with proof of the will under O 16 r 20 C P C and grant probate (m) 

6 Revocation of Probate A proceeding initiated for revocation of 
probate, it has been observed cannot bo regarded as a civil suit but Is a 
miscellaneous proceeding and therefore this section has no application (n) But 
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a contrary view has also been held and such a proceeding has been regarded as 
a suit (a). These conflicting decisions may be reconciled by the view expressed 
in re Harendra (6), where it has been observed that a proceeding should bo 
Initiated by a plaint and therefore will take the form of a suit where relief is 
sought on the ground that the will is invalid, but where relief is sought on the 
ground of somo irregularity In making the grant the application will be made by 
motion which will he a miscellaneous proceeding under 8 141 C P C In England 
revocation proceedings are regarded as actions or suits “There are three kinds 
of actions in the Probate Court (») actions for proving the will in solemn form , 
(»i) administration actions for the determination of the right to a grant of 
administration by the contesting claimants , («») actions for revocation of probates 
and letters of administration’* (c) The words, “In any case’, seem to bo com 
prehensive enough to include revocation proceedings. 

7 Compromise When a probate is granted in common form by reason 
of a compromise between the parties, the terms of the compromise cannot be 
embodied in the order, or, as Is sometimes expressed, made a rule of court, for 
the reason that a Court of Probate cannot In many instances enforce the term (d) 
but they may be enforced by an action if they are otherwise unobjectionable (c) 
The Probate Court is wholly powerless to enforce the compromise (/). 

A compromise varyiog all the material provisions of a will is invalid (y), 
unless, as has been said, they have been varied with the consent of all the 
parties, m which case the agreement can be given effect to The rights of the 
parties after a compromise are secured by the compromise and do not depend 
on the terms of the will (A) Such a compromise can not be impcaohed by one 
of the parties (t) 

It may be taken as settled law that in a oontcntlous proceeding probate ma/ 
be granted la common form In consequence of o compromise between the disputants 
resulting In the withdrawal of opposition and that it cannot bo afterwards rovoked 
except on proof of fraud or circumvention practised cltbor upon the Court or upon 
the parties (^) 

Tho Court will refuse to record a compromise which is bad In law, c g , an 
executor cannot compromise the claim of a co executor (fc), parties cannot exclude 


(a) Shel^ v ChanJta 8 C W. 

N 748 

(t) 5 C W N 383, lee /?< MahfnJta 

5 C. W N 377 , KfJioJamoyl » 
Dafata. 4 C L. J 492 . /Imtei 
V AfohenvnJ, 6 C L J 453. 
456 

(<1 Ti f*C4l9 Rerixstioo ptocwJiBs* 

bite ibtTflot* n^irdfd it 

•cliaei IS E»2i"h 

ij f^anM r S^iunJett 30 L. J P 184, 
‘li^J /tfr^i » Ccritr, 3 Sw ft 
Ti 44 Coirtf/T Orliffan 2 P 
D »8I 

J* V Aal/jik 14 C» ^ 
tow 7 1 C 740; » 

9 C U ! 19, r? 5^ 
5*1 fi • /law 55 t C. 


504 (where comptomtie h ehj«aoo 
■hie) . 

(/) 5aiada Y Tiffuna 3 P*l L J 
415. , 

/amnahel y 'Dhaney, 4 D®"’ i** 

K 893, 903 ^ I r 

(A) Aamoi Y tiottnJia 9 C. J- 1 
19 29. //arM Y Ukhta). 30 A 
406 

10 5ur/e V Shyama M C . N 

l/l hunia Y A'adaiA 14 C. ^ 
\CM Eb* 

!<) CAf/Jmlara y 73 M 

L. J 295 (ih* camf.K.Biw Y*r« 
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evidence In proof of the will (a), nor where probate has been revoked on the ground 
that the will is a forgerjr can they obtain a reversal of the decision and a revival 
of the probate without adjudication on the merits (b). 

296. (S. 333. P. 157) (1) 'When a grant of probate 
der of TO Ictfcefs of administration is revoked or 
voked'^"probato ^or annulled Under this Act, the person to whom 
letters of adminis- tliB grant Was made shall forthwith deliver 
up the probate or letters to the Court which 

made the grant. 

(2) If such person wilfully and without reasonable 
cause omits so to deliver up the probate or letters, he shall 
be punishable with fine which may extend to one thousand 
rupees, or with imprisonment for a term which may extend 
to three months, or with both. 

The section. *'Tbis (section) reproduces S. 333 of tbs Act of 1865 and 
S 157 of the Act of 1831 which arc in identical terms. These sections were added 
in these respective Acts by S. 17 of Act VI of 1889 and are obviously out of position 
In those Acte.'’-'Notes ou clauses. 

Surrender of grant. Probate or letters of administration should bo 
delivered up at the time of revocation for oanoellatioD. “If the revocation be 
compulsory. i.e, by citation of the party, he will briog the grant into tbo registry 
or suffer the penalty of his contempt** (c). The penalty is meotloood In sub.ico. 
(3). If the party be abroad, so that the grant is sot available, it will bo revoked 
though it cannot be cancelled (d) . so also if the grant be lost, but the grantee 
must give an undertaking to deliver it if found (e). A solicitor with a lien lins been 
allowed to keep a revoked grant (/). 

297. (S, 262, P. 84). When a grant of probate or 

Payment to exo- letters o£ administration IS revoked, all pay- 
outor or admmistra. moDts Bona fide made to any executor or nd- 
administration re- ministrator under such grant before the re- 
vocation thereof shall, notwithstanding such 
revocation, bo a legal discharge to the person making tlio 
same ; and the executor or administrator who has acted under 
any such revoked grant may retain and reimburse himself in 
respect of any payments made by him which the person to 
tthoin probate or letters of administration may afterwards ho 
granted might have lawfully made. 

(a) AfonmehM v Bange, 31 C. 357; 

SamJa T GoilnJa, 12 C. L. J 

91, 

SanJa r QdlnJo. 12 C L. I 

91. 

(0 Tf. «t C 291 


Wl * BrntH, I Lm 167 , 

Re Lcnglrvi 2 Uob 406 
(«) Re Carr. I Sw. & Ti. III. 

(/) Bainte V. Pufktm, \ f*. 
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1 Change The words ‘when a graot of probato or letters of administration 
is revoked bive been substituted tor the words ‘where any probate is, or letters 
of administration are revoked*, tho words 'has acted’ for the words 'shall have 
acted , the words, 'revoked grant for the words ‘revoked probate or admlnistra-* 
tlon’ the words ‘may afterwards* for the words 'shall be afterwards * 

2 The section Compare Court of Probate Act, 1857, 20 & 21 Vict c. 77, 
Ss 77, 78 See S 263 note Judicial opinion has undergone a change as to the 
effect of revocation of probate or letters of administration upon the acts of an 
executor or admiuistrator who la removed from office 

3 Tho older View In the earliest class of eases the effect of revocation 
was made to depend mainly upon whether the grant was void ab imho or merclj 
voidable An act of necessity, e p alienation of a part of the estate to meet tho 
funeral expenses of the testator or debts which the executor or administrator was 
oompcllable to pay, was valid and binding on tho estate (a), but if the act m 
question was a voluntary one, no title passed to the purchaser (b) 

4 Tho modern view The modcro view is that so long as the letters of 

administration remain unrcvoked, the grantee is to all intents and purposes nn 
administrator and bla rocicpts are valid dlsoharges for all moneys rocoivod by 
him as administrator (c) It should be noted that this prinoiple was laid downb) 
the Privy Council in a case where letters of administration had been obtained by 
fraud and suppression of tho fact that the deceased bad loft a will (d) In Coglaod 
also in a case where letters of administration were taken out by suppressing a 
will the Court held that the grant was voidable A grant made by a competent 
Court, though erroneously. Is voidable, I c.ls operative till it is revoked by that 
Court or set aside by a superior tribunal, therefore the acts of the administrator 
arc binding upon the estate (e), and the proceedings in a suit prosecuted on behalf 
of the estate by an executor wlioso appointment is subseqiienllf reiokcd, are 
binding on tho estate (/) Tho law is folly discussed In the ease of v 

Tnlu (3) 


298. (P. 85.) Notwithstanding nnytliint; hoioinhuCoit' 

Power to refuse Contained, it slmll, wlicro tlio deceased WAS a 
letters o/administra- AfiihRmraadan, BnddliJsfc or exempted person, 
01 A Hindu, Sikh or Jnina to whom section 
57 does not apply, bo in tho discrclion of the Court to make an 
order refusing, for reasons to he recordicl by it in writing, to 
grant an) appiication for lotters of ndniinistiatioii nmde iiruhr 
tins Act. 


(«> 

If) 

0 


* Cbk Phwd , 

1 lot, Plowd »75 

f!nu>n . Sftllti (19131 N 

H'j. (I9M) 2 0. 13 * 

f • il93i. I Ch 613 _ ^ 

* ✓f^-n Ct’>l 33 C 

711 10 C N 673 «* •T 
3*> I A 109 35 C 951 V- 
. IWttUu 3 3 C 657 
^ 3 1 H 125 


(d 

t/1 

it) 


6 C. M N 
7&7 cl>*i eel r> •» , . 

n UrJio r jUrt OtrJ. 35 I A 
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Change. Tho words Vbere the deceased .does not applF* have been 8ub< 
stituted for the words 'except In cates to whiob the Hindu Wills Act, 1870 applies’. 

Tho section. The eectlon formed S 85 of the Probate Administration 
Act. There was no corresponding section in the Succession Act of 1865 
Sir Whitley Stokes remarks (a) "as it It apprehended that In some cases of 
family funds a person entitled to a trilling share of the deceased's estate might 
apply for administration merely for the pnrpose of harassing bis co-heira by 
oompelllng them to apply, a full discretion has been rcssrred to refuso, for reasons 
recorded, to grant any application". ^ 

No discretion In caso of probato. The section enacts that it Is within 
the discretion of tho Court to refuse to grant an application for letters of admlnN 
stration bnt no such discretion Is given m r^sard to an application for probate 
by a person nominated as executor by the testator (5) Therefore, when the genulne> 
ness of a will Is not disputed and the executor snffers from no legal incapacity, 
the Conrt cannot refuse an application for a grant on the gronnd that In its opinion 
the applicant Is not a fit and proper person to be appointed executor (e). An 
application for letters of administration With the will annexed stands on the same 
footing as an application for probate and therefore is not governed by this 
section (d). 

Discretion In case of administration. The section gives the Court a 
discretion in certain specified esses to refuse letters of admiolstration In a case 
governed b 7 8. 57 of the Act it is oo£ open to the Court to order summarily that 
so grant of letters of administration be made (e) In determloiog whether 
a grant should be made or not It ts the duty of the Court to consider 
whether there is any estate whatever to be administered, so that where admiuia- 
tration Is complete or ucaecessary the application may be refused, or where the 
ulterior objeot Is to fjrtlfy tho claim of the applicant to the estate In a eubsequont 
suit (/}, or where a legatee applies with the fraudulent latention of defeating tho 
testator’s intention which he undertook to carry out (p) Where the estate eon- 
alsi»ma{n]y of movables, letters of administration are not necessary as debts can 
be recovered by a succession certiheate (A) As to the points to be considered 
before making agrant of letters of admloietratioo, see Aoh v Nntya (0. 

Hindus The exception with regard to the Hindus, eioce the amendment 
of section 57, is confined to the exempted classes of Hindus only. 

299. (S. 263. P. 86). Every order made bj a District 

Appeals from J’w^g© Virtue of the powers hereby con- 
orders of District ferred upon him shall be subject to appeal 
to the High Court in accordance with tho 


(a) Statement oi ObjecU and Reaiosi 
oi the cnginal Bill 

* (4) Ptan T Jado, 20 A 189, Hara 
T I^oortQmord 21 C. 193, Hofehand 
r Nmahal. 121 I C 175 
(e) Hara v 'Dooigamonl 21 C. 195 
(J) Baha T t/mJe 45 I C 974. 110 
P W. R. 1918 

(e) Qtt\]a Bala r Afanlndta, 31 C. 

83 


W N 874 

Loll r tBoik'^nlha, 15 C. L. J 
305, 14 C W N 463 . •Re 
Nunlng 3 C \V. N. 635 lelied on 
Manuel r Jnana 31 M. 187. 18 
M L. J 158. 

ASa Kyin r Ma Shoe, 36 I C 
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provisions of tbe Code of Civil Piocednre, 1908, npplicabie 
to appeals. 


I. Change. The words ‘m accordanco with the provisions of have been 
stbstltutcd for the words ‘under tho rales contained m’. 


2. Every order. It fs not every order made by n District Judge or District 
Delegate that is appealable to the High Court, but only orders in respect of which 
appeals have been provided for by tho Civil Procedure Code (a) This section 
road with S 266 allows an appeal to the High Court In cases in which an appeal 
13 allowable under the C P. C (b) Tho word ‘order refers not only to orders 
mentioned In S 104 and O 43 r 1 but includes decrees Thus an application for 
revocation must be treated as a suit and when such a suit Is dismissed on tho 
ground that the applicant has no locus standt, such decision amounts to a decree 
and therefore an appeal lies to the High Court (c), so also an order of a District 
Judge granting or refusing probate of a will is a decree within the meaning of 
S S (ii) CPC. and Is appealable (d). so also an order made by a single Judge of 
the High Court refusing to stay the issue of probate and the disohargo of the 
receiver appointed m a probate action (e). It has been held that an order granting 
permission to an administrator to sell Immovable property {f), where there Is 
opposition, an order calling upon an executor to pay an addition'll probate duty (y) 
and an order passed by a District Judge granting remuneration for preparing a 
list of properties left by a deceased person (h}> ore appealable An appeal lies 
under S 10 of tho Letters Patent of the High Court at AlUbabad from the judgment 
ofa single Judge in appeal from an order of a District Judge granting probate 
of a win fi). An appeal lies from a decree passed by the Hecorder of the Court 
ofUangoon, where the subject matter of the suit is abovo Rs 1000, not to the 
High Court but to the Privy Council (j) 

In C/machnran v (t) U was held that every order made by a 

District Judge or District Delegate was subject to an appeal, but exception ba« 


(o) Drejo V Daimon^; 2 C L R 
589 

(M KhelltafnonI r Shijama 21 C. 
539 . Sri Prothad r ‘Dulhln IB 
C L. J 612 . Ahhham V Ccpcl 
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been taken to this view on the ground that the reference to the C. P. C. \b only 
for the purpose of procedure regulating appeals (a) The language of the ecctlon 
has also been criticised ( 6 ) 

3 Whero appeal lies to the High Court Where a District Judge 
purported to act under this seotton but his Orders were ultra vtres, an appeal lies 
under this section, and even If no appeal lies, the High Court can interfere under 
8 115 (c) An appeal lies vhero the order of the District Judge or of a single 
Judge of a High Court amounts to a decree (d) By the Bombay Civil Court Act 
(XlVoflSCdas amended by Act 1 of 1900) an appeal from an order of an assistant 
Judge lies In a probate matter where the subjeot matter does not exceed Bs 5000 
to the District Judge (e) 

4 Where no appeal lies Ho appeal lies from an order deciding that 
the District Judge has jurisdiction to entertain an application (/), from an order 
of a District Judge refusing to make a person a party defendant in an application 
for probate ibut the order Is subject to revlsioa under 6 115 C P C)(p), from an 
order declaring that a person has a locus atandt (but the High Court can interfere 
in revision) (h), from an order directing an ezeoulor to furnish security (i), from 
an order refusing to amend a clerical error in probate granted by a predecessor of 
the District Judge (j), from an order made by the District Judgo as to the amount 
of (ft) or asking for security (/). from an order of a District Judge wrongly asilgsiDg 
an administration bond alrcadjr assigned to another person (m), from an order 
ndoiitliog a review of judgment (n) from an order by a District Judgo setting 
aside an application for grant of letters of admiDistralioo because it is not an 
order passed under the Act (o) 

5 Horoby The word hereby means by the whole Act and not merely by 
the ebspter in which the word occurs ( p) 

6 Revision. Where no appeal lies, the High Court may interfere m revision 
under 8. 115 of the C. P C ( 9 ). 


(a) Ha)l Pu V Tin Tin, 2 R«og 1)7 
b) Scral V 3}tnoJe 20 C W N 28 
(c^ Aaropon r SouJamlnl II C. W 
N ee»i 

(d) See ore 

(e) Lniml v Ala 32 D 634 

{/} Dl V DectnJar 7 I C 710 

(() hhtlltamanl v JApena 21 C. 539, 
Sri PfOihaJ T ‘Du/AJn. Id C L. 
J 612. 22 1 C 276, tnJJ^ela 
V Panchamanl, 19 O \A N 
1169 

(A) HoJhatamen v G^f-a! 24 C, W 
N 3l6.L«lA{v vnr»/fa-b 16 C 
\t. N 1099 15 1 C6S6.t).ougH 
II wsi sppeslAiic Bsdrt S 5^9 (2j 
ol tk« Code ol IC52, A^^lrani « 
CoMf. 17 C 45 

(0 lianx^nl r Defvnira 6 C. Vt N 

CKTIII 

(/) CtftnJj* * Rajta>an, 27 C. 5 


(ft) Z,ucai V Lutat 20 C 245 
(I) fifanmohinl r TatamanL |25 I 

C 99 

(«) halmuddn V Mabutnl, 39 C 

563 16 C W N 662 lUn ihe 
High Court CAB iBinleie la leriiioal 
(n) A^hltam y Qapal, 17 C 49. foliag 
Biojonalh V Dasmony 2 G L, It. 
559 

(®) Af»e V Pif., 2'* 1 G 781 
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563 16 G N 662. 
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G tA . N ccii^ /t*2i«rsaL«n v 
Ce/ai 24 G \A N. 316. 

V Lathat^ 125 1 G 7C/9 
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7. Reference. No reference under S 113 and 0. 46 r. 1 0. P. C can be made 
to tho High Court where an appeal hes from the order, though, when referred, the 
High Court may deal with the matter aa a Court of concurrent jurisdiction 
under S. 300 (o). 

3. Miscellaneous The right of appeal to tho High Court is a special 
Tight conferred by this section and an order passed by High Court upon an 
appeal made to it la final and no further appeal hes to the Privy Council (fcl. 
An appeal has been dismissed because a copy of the decree was not attached to 
the memorandum of appeal (e) 

300. (S. 264. P. 87). (1) 'I’he Higli Court stall liavo 

Concuricni coUGurrent jurisdiction with tho District 
jurUdiciion of High Judge in the exercise of all the powers here- 
by conferred upon the District Judge. 

(2) Except in cases to which section 57 applies, no High 
Court, in exercise of th.e concurrent jurisdiction hereby con- 
ferred over any local area beyond the limits of tho towns of 
Calcutta, Madras and Borab.iy, and the province of Burma, 
shall, n bet 0 tho deceased is a nindn, Muhammadan, Buddhist, 
Sikh or Jaina or an e.veinpted person, rooeivo applications for 
probate or letters of administration until tho Local Govern- 
mont has, by a notification in tho local ollioial Gazette, 
authorized it so to do. 


High Court. The jurisdiction cooforred on the High Court by this icctloa 
ia not intended merely to be confined to tho High Court iu its appcliato jurlsdic* 
tion hut Ib cxcrciaablo by tho High Court ID its original jurisdiction Tbo definition 
given in tho Ocncral Clauses Act, viz. tbo highest court of oppeal docs not appl/ 
to this section (tf). Tho ^\ord 'concurrent' wooid bccotno nicaniogicss {( the 
lurladiction was confined to tbo High Court In Its oppcllato aldo only. Therefore 
the original side of tho High Court has jurisdiction in any caio which could have 
been brought m any of the Iwo prorioces of Bengal and it ia not neccjaary that 
anj portion of the property of the deceased shall bo within the llmllt of ila 
urigioal jurisdiction (e) 

The lligb Court can cxerclstf concurrent Jurltdiclloti with the Dlitrlct Judge 
ia the exerclie of all the pawcff granted under this Act ceen where tho application 
is Bol originally made to to the High Court but comes before it on a rrference 
erroneously rnsde by a Dlitrlct Judge {/). 

Sub BOC (2). It embodlri the proTlsIon in that behalf In 8 2 of Ad V of I8'll. 
Note* cn Clanier b««S 2^1 
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301. (S. 264 A. P. 87 A). The High Court may, on 
application made to it, suspend, remove or 
cutor'?r°Idm°ni 3 i“l discharge any private executor or admini- 
tor and provision strator and provide for tbo succession of 
for Bucceaaor. anotljer person to tlio office of any suoli exe- 

cutor or adminibtrator who may cease to hold office, and tbo 
vesting in such successor* of any property belonging to the 
estate. 

The section. Tbo section was introduced m the Succession and the Probate 
and Administration Acta as Ss. A and 87 A respectively bjr Act XVIII of 1919. 
This section empowers the High Court in a fit case to suspend, remove, or discharge 
a private executor or administrator. Previous to the introduction of this section 
the Court exercised the power under the Administrator & Official Trustees Act 
(V of 1902 b 4 12 ) ) which repealed and Tt enacted Act II of 1874 8 31 Under the 
Administrator General’s Act (III of 1913 S 25) any private executor or administra- 
tor may, with the previous consent of the Administrator General, transfer the 
assets to him (a). 

The section enacts S 4 of the ^.dmioutrator General's Act (V of 1902) That 
Act itself reproduces the provisions of the Judicial Trustees’ Act of England, 59 & 
fiOViot c 35. Before the passiug of these Acts the Courts had really no power 
to remove an executor, as distinguished from a trustee, though he could be 
restrained from acting by the appoiatment of a receiver On an application under 
this section being made, the Court ought to enquire into the allegations made and 
not dismiss It without any kind of enquiry Ko suit lies for this purpose (5). 

Power of Court Whether tbo Court will exercise the power or not must 
depend on the merits of each case. The effect of an order for removal or suspension 
under this section is that the executor or administrator will he discharged in 
regard to future liability and future acta without in the least affecting bis liability 
in regard to past transactions (o). 

The court can restrain a person who was become insolvent since the testator's 
death from acting as executor («i) and where assets ais being wasted by him can 
remove him and appoint a receiver (e). An application for receiver and injunction 
to restrain an executor or administrator from interfering further In the admini- 
stration of the estate can only be jnstified by evidence of gross misconduct or 
personal disability on the part of the legal representative or of the person having 
the power to deal with the estate (/) It is by the appointment of a receiver 
that the Court of Chancery controlled a bankrupt executor (y) and the Probate 
Court may refuse to grant probate to an executor where equity would restrain 
him from acting and would appoint a receiver (8) 


(a) 

AJm. Cenl v PremlaJ, 22 C. 


Bear 146, 161 


768 P. C 

i (e) 

Re l^elU. 45 Ch D 569 

(5) 

v Thangecclu, 

50 M 956 

(/) 

Brooker ▼ 3 Sra & C 

(r) 

He Ameerehand, ^ U 109 


19 B 813 

(J) 

Baven t (1897) I Ch 

1 

•Re Hofkia*. 19 Ch- D. 61. 
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7. Reference. No reference under S 113 and O. 46 r. 1 0. P. C can be made 
to the High Court where an appeal lies from the order, though, when referred, the 
High Court may deal with the matter as a Court of concurrent jurisdicttoo 
under S. 300 (a). 


3. Miscellaneous. The right of appeal to the High Court is a special 
right conferred by this section and an order passed by High Court upon an 
appeal made to it is final and no further appeal lies to the Privy Council (&). 
An appeal has been dismissed because a copy of the decree was not attached to 
the memorandum of appeal (c) 

300. (S. 264. P. 87). (1) The High Court shall have 
Concurrent Concurrent jurisdiction with the District 
jurisdiction ofHigh Judge in the exercise of ail the powers here- 
hy conferred upon the District Judge, 

(2) Except in cases to which section 57 applies, no High 
Court, in exercise of the concurrent jurisdiction hereby con- 
ferred over any local area beyond the limits of the towns of 
Calcutta, Madras and Bombay, and the province of Burma, 
shall, where tlie deceased is a Hindu, Muhammadan, Buddhist, 
Sikh or Jaina or an exempted person, receive applications for 
probate or letters of administration until the Local Govern- 
ment has, by a notification in the local official Gazette, 
authorized it so to do. 


High Court. The jurisdiction conferred on the High Court by this section 
Is not intended merely to be confined to the High Court m its appellate jurisdic- 
tion but Js exercisable by the High Court in its original jurisdiction. The deEnitloa 
given m the General Clauses Act, vtz, the highest court of appeal does not apply 
to thU aeaUon. {.dj. The word 'concatrent* would become meaningless if tho 
jurisdiction was confined to tho High Court in its appellate side only. Therefore 
the original side of the High Court has jurisdiction in any case which could have 
been brought in any of the two provinces of Bengal and it is not necessary that 
any portion of the property of the deceased shall be within tho limits of its 
original jurisdiction {e) 


"Tho High Court can exercise concurrent jurisdiction with tho District Judge 
!u tho exercise of all the powers granted under this Act oven where the application 
is not originally made to to the High Court but comes before it on a reference 
erroneously made by a District Judge (/) 


Sub see. (2) It embodies the provision in that behalf In B 2 of Act V of 1881. 
Notes on Clauses. Bee 8 264 


(t) 


He Monohat, 5 C. 756 
Po Kin r. Mo Soin, 51 
590 

Hem r Jadtih, 16 C. L J 
17 I C. 99. 


1 C 
116, 


W) He Mohtndta 5 C W.,N 377 
(e) Nagendta t Keihipall, 37 C. 22^, 

5 I C. 1003 

(/) He JtforwAuf, 5 C 756 
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301. (S, 264 A. P. 87 A). Tho High Couifc may, on 
application made to it, suspend, remove or 
cuior o^Idmfnis^al discharge any private executor or admini- 
top and ppoTision strator and provide for the succession of 
for Bucceasor. another person to the office of any such exe- 

cutor or administrator who may cease to hold office, and the 
vesting in such successor* of any property belonging to the 
estate. 


The section. The Bection was introduced iq the Succession and the Probate 
and Administration Acts as Ss. 264 A and 87 A respeotirely by Act XVIII of 1919. 
This section empowers the High Court in a fit case to suspend, remove, or discharge 
a private executor or administrator Previous to the Introduction of this section 
the Court exercised the power under the Administrator & Official Trustees Act 
[V of 1902 s 4 (2) ] which repealed and re enacted Act II of 1874 S 31 Under the 
Administrator General's Act (III of 1913 S. 25) any private executor or admmistra 
tor may, with the previous consent of the Administrator General, transfer the 
assets to him (a). 

The section enacts S 4 of the Administrator General's Act (V of 1902) That 
Act Itself reproduces the provisions of the Judicial Trustees’ Act of England, 59 & 
60 Viot. 0 3$ Before the passing of these Acts the Courte had really no power 
to remove an executor, as dUtinguIsbed from a trustee, though he could be 
restrained from acting by the appointment of a receiver On an application under 
this section being made, the Cooit ought to enquire into the allegatiooa made and 
not dismiss it without any kind of enquiry Vo suit lies for this purpose (5). 

Power of Court Whether the Court wiil exercise the power or not must 
depend on the merits of each case The effect of an order for removal or auspension 
under this section is that the executor or administrator will be discharged in 
regard to future liability and future acts without in the least affecting bis liability 
ID regard to past transactions (c). 

The court can restrain a person who was become insolvent since the testator’s 
death from acting as executor (d) sad where assets are being wasted by him can 
remove him and appoint a receiver (e). An application for receiver and injunction 
to restrain an executor or administrator from interfering further in the adminl. 
stration of the estate can only bo justified by evidence of gross misconduct or 
personal disability on the part of the legal representative or of the person having 
the power to deal with the estate (/) It is by the appointment of a receiver 
that the Court of Chancery controlled a bankrupt executor (p) and the Probate 
Court may refuse to grant probate to an executor where equity would restrain 
him from actiog and would appoint a receiver (8) 


(a) AJm. Genl r PKmlal, 22 C. 
768 P C 

(5) v Thangectlu, 

50 M 956 

(c) Re AmeeKhanJ, 29 B 188 

(d) Ba&en v PMhp*. (1897) I Cb 
l74 , SMnlon v Cen«n Co., 18 


Bear M6, 161 

(e) Re Welh. 45 Ch D 569 
(/) Brooket V 3 Sm & C 

475 . Hafizobai r Kail JliJul, 

19 B 813 

(f> Tie 19 Ch. D. 61. 

m W. 157 f n. 
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The word may ahews that a proper case must be made out for removal The 
Court has therefore got a discretionary power but the discretion is not arbitrary 
but a judicial discretion It is not open to the Court to dismiss a petition without 
any kind of enquiry (o) 


Procedure Notice of the application for removal ought to be given to the 
executor or administrator sought to be removed as it is a cardinai principle of 
law that * a judicial order which may possibly affect or prejudice any party cannot 
be made unless he had been afforded an opportunity to be heard (b) In Jagannath 
V Mahesh (c) it has been observed that m the absence of any provision on the 
subject the procedure to be adopted in case of removal of an executor or admioia 
trator will be similar to that followed noder the Guardians and Wards Act 
(VIII of 1890) for the removal of a guardian 


302. (S 264 B P. 87 B.) Wheit) probiito oi letters 
Directions to admiDistfation in respect of any estate 
orecutor or admiDis has or have been gianted under this Act, 
**'’**°^ the High Court may, on application made 

to it, give to the executoi oi administrator any general oi 
special diiections in regard to the estate oi in legaid to the 
ddmimstiation tlieieof 


The aoction The section was introduced in the Success on Act and in the 
Probate and Admiuistration Act as Ss 264B and 87B respectively by Act XVJII 
of 1919 Under the Trustees and Mortgagees Powers Act (XXVIII of 1866 8 43) 
a trustee executor or administrator may apply to the Court for direction or advice 
respecting the management or administration of the property of the deceased 
but not disputed points of law (d) The section gives ample power to the Court 
to settle questions arising between the executor and the legatees and between 
the legatees themselves or complloated points of low and also power to construe 
a will whenever the Court Is asked to do so Cf O 55 r 3 of the Rules of the Supreme 
Court of England (e) 


High Court The directions referred to jo this section can be granted only 
by the High Court (/) Apparently after a grant of probate or letters of admini 
stratioD a District Judge has no power to give such directions Act V of 1902 S 5 
<2) empowered the High Court to give directions to any private executor or 
administrator This provision was repealed nod transferred to the Succession 
Act us 8 264 B and to the Probate and Admiolstration Act as 8 87 B Under S 269 


(o) ‘Vhanabakkfya'nmal v Tfiangaoelu 

50 M 956 105 I C 782 

fiJ Tiojem/ra v ^la! 25 C L J 

456 Ji)an r Chriiften 17 C W 
N 862 

(ci 25 C. L J i49 
(«/) He Dtetefon 7B 331 He LakthmlbcJ 
12 0 639 He Afadre» Doeeton 
Tnitl Punj 18 M 443 (uad<t Ti»»l» i 
Acl II of 1882 S 34) 1 


(«) yanama v Panama 51 
55 M L J 517 bo« »«, 

V ^thtifoih 56 C 979 ibcCo.^ 
tt not compelenl lo d«Jde a ipwleo 
qUMi oni ol « tie but can only $ire 
d reel oni lelai og •«> lK« 

•od adm nnlrat oo ©I ibe 
l/J A* 10 the Biluie ol d '«r ooi *« 
Manama r Panoma 51 M 04y 
MO I C 186. 
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a District Court has power to make orders with reference to the property under 
certain circumstances so long as no person has been appointed administrator of 
the estate or granted probate of the will But that section has no application 
after an administrator has been oonatUuted (a) 

Originating summons. The directions may be asked on an originating 
summons which gires the Court junsdlotlon to decide points relating to the 
administration of the estate or questions arising between the executor and the 
legatee But (be Court has no jurisdiction on an originating summons to decide 
a question between an executor and a stranger holding money which Is alleged 
by the executor but denied by the stranger to belong to the estate, because such 
a question cannot be tried in an administration suit unless tbe stranger con- 
sented (b) An originating summons enables a court to decide questions which 
may arise m tbo administration of the estate without the neoesslty of an admini- 
stration by Court or an administration amt (c) Cb, XIII r 1 (e) of tbe rules of the 
High Court of Calcutta provides for an executor or administrator taking out an 
originating summons for the determination of questions set out in that rnie (d) 
The object of an application OQ an originating summons IS to obtain a deeision of a 
single question arising In tbe administration of the estate where formerly an 
administration suit was necessarfi thereby effecting a great saving of costs (e) 
The High Court will be very reluctant to give directions which would in any way 
oonfliot with tbe judgment delivered by another Court (/ ) A proceeding commenced 
by taking out an originating summons IS a suit andi if tbe order will affect title to 
immovable properties lying outside tbe jurisdiction of the High Court, leave under 
Letters Patent is a condition precedent to tbe InetHution of tbe suit (p) 


CHAPTER V. 

OF EXECUTORS OF THEIR OWK WRONG. 

303. (S 265). A person who intermeddles witlj tlio 
Executor of bis estate of the deceased, or does any otlier 
own wrong. aot wliicli bclongB to tlio offico of oxociitor, 

while there is no rightful executor or administrator in exis- 
tence, thereby makes himself an executor of his own ■wrong. 


(a) tVlruor V l^hsoi. 44 B 682. 
57 1 C. 116 

(&) fit Dacia 33 Oi D 210. Re 
Resit, 43 Ch D 18 
(c) Re Mtiland. 41 Ch D. 476, 488 
492 


(</; M Rrarrrr*! Ed p 226 

(«) Re DacUt, 33 Ch D 210 

(/) Venama v Vanoma, 51 M 84'! 

Ilo 1 C 166 

Ig) Ptecat V Aihutoth, 56 C. ‘ 
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E'eceptions.~{l) Intermeddling with the goods of the 
deceased for the purpose of preserving them or providing 
for bis funeral or for the immediate necessities of bis familj or 
property, does not make an executor of bis otth wrong, 

(2) Dealing in the ordinary course of business with 
goods of the *deceased received from another does not make 
an executor of Ins own wrong. 


Illustrations. 

(t) A uses or gives away or sells some of the goods of the deceased, or iskea 
them to satisfy Ins own debt or legacy or receives payment of the debts of the 
deceased He js an executor of his own wrong 

(i») A, having been appointed agent by tho deceased in bis Ufetime to collect 
bis debts and sell his goods, continues to do so after he has become aware of 
his death He Is an executor of his own wrong In respect of acts done after he 
has become aware of the death of the deceased 

(itO A sues as executor of the deceased, not being such HolsaQ execu 
tor of his own wrong. 

The section. The section explains what is meant bv an executor 
de son tort and tho nature of interfercoee that mahes a person such an executor 
The language is obviously borrowed from Williams ‘On Executors' (a) This 
section was not included in the Hindu Wills Act nor wds there any corresponding 
section m the Probate and Administration Act (See below) 

2 Executor de son tort The definition Implies a wrongful intermeddllog, 
m however slight a degree, with the assets, a dealing with them In such a way as 
denotes an usurpation of the functiona of an executor and assumption of authority 
which none but an executor or administrator can lawfully exercise (b) If a person 
colludes with an executor de son tort so that be obtains tho property of a deceased 
person without consideration and defeats or binders creditors, be thereby becomes 
responsible as an executor de son tort (45 EIIz. o 8) Executors appointed to not 
after tho death of the testator's widow, who was appointed executrix by tho will, 
aro not executors and can exerclso no function as guch They have rights on tho 
death of the widow to apply for n grant of probate In accordance with tho tenor 
of tho will (c) Whether a person Is an executor de son tort Is a conclusion of 
law to bo drawn from certain facts, namely, his acts In relation to the estate (df 
An executor who has acted may be compelled to take probate aocordlog to Cagllsb 
law but not under Indian law ifi). An executor de son tori, who fs not named 
executor cannot be compelled to takeout letters of administration (/) When a 


(o) 

ih 


Cited IQ P/ayas t Sica, 42 C 
I 260 464, 93 1 C 3B5. 
W. M Ed p 177 Cited 
PtUnr LteJtf. 47 L J Q 
573 

'/)j»njdof r ‘73jya/ II Bom 


L 

433 

0 

L 


R M87 

IJI PeJsd r PtU.f 2 T R 97 
(e) PogMar r ^aJoJla IfO f ^ 
506 . vfyrtAfl a)st » 3^ B 

364 10 Bern L R M7 
f/i He ‘Dacli, 4 hw A Tr Zff 
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mao is io possession of the property of tha deceased and holds It ndrerseljr 
to the legatees be Is liable to bo sued as an executor de son tort(o). A person 
can onlj* b« an executor it ton tort at long ns be Intermeddles with tbo estate and 
his liabilities last as long as he eontlones dealing with the estate (b) 

In order to maLe a person an executor de ton tort (1) there must he an 
intermeddling with the estate of the deceased or the doing of any other act 
characteristic of the oOlee of the executor, (!) there must be no rightful 
executor or administrator in ezistenco; (3) the person intermeddling or acting 
must be neither executor cor administrator 

*Tbe term is equally applicable In the case of an intestacy as In the case 
of testacy, there bclag ao such term aa an administrator de son tort The 
term is not properly applicable to an executor who acts before probate" (e), 
for an exeentor has an lochoate right from the will Such a person cannot bo 
regarded as a wrongdoer (d). 

3* Intcrmoddlos. A person who takes possession of or Intermeddles with 
the estate of a deceased person without being appointed an executor is on 
executor de ton tort and Is liable both under Hindu and English laws (t), 
to is an administrator pendente Itte who Intermeddles with the estate of a 
deceased person after be ceases to be an administrator (/). Liriag in the 
house and carrying on the trade of the deceased (p), or disposing of bis goods (A), 
or entering upon tbo leasehold property of the deceased, paying tbo ground 
rent and realising rente from tenants (t) or taking possession of the goods (tbo 
bedstead) of tbo deceased (j), hare been held to be suSoient interforence to 
make a man an executor de son tort **A very slight act of mtermeddliog 
with the goods of the deceased will make a person an executor de son tort'* (k), 
prOTlded the Intermeddling is done in such a way as denotes an usurpation 
of tho functions of an executor (/) Similarly a very small interference or 
intermeddling by tho executor appointed by the will with tho estate of the 
testator amounts to an acceptance of oflTce by him and makes him liable as 
such and be cannot subsequently renounce that ebaraoter (m) 

If a person colludes with an executor or executor cfe son tort so that he 
may obtain tbo property of a deceased person without consideration and 


(a) Zemindar &c v Venkaladtl, 46 

M 190. 223. 225, 70 I C 659, 

{old in Papurhal r Ckuhermal, 
114 I C 105 

(b) Damodat v "Dayal 1 1 Bom L R 
1187, 1191. 

(c) RogeM V Ftank, 1 Y & J 409, 

414 , H xir 147 

(d) See Sykei v SyJiei, 5 C P 113 

(e) Afagalari v Narayana, 3 M 359, 

363, 365, tiled in Ptayagy Sica, 

42 C. L. J 280, 462 , Patlhoiarathy 
V Venkolodtl. 46 M 190, 227, 

43 M L J 486 , Bmjo y Saraju, 
51 C 745. 758, 84 I C 154 

t f) Jogendet y Temple, 2 Ind Jur N 
S 234 , ^rogafurfr Narayana,3M 
84 


{«) 

(W 

(0 

(j) 

{« 

fO 

(m) 


359 fold in KhtUth v Radhlha, 
35 C 276 

Hooper V Summ^nell 145 E R. 
1157, WigKi 16, W 157 
ReaX t Care 5 Co Rep 336 , 
77 E R 103 • NuUy V Fagan 
22 L R Ir 604 

fVlUtams y Heales, L R 9 C. P. 
177. 

Robin's Case Noy 69, 72 E. R 
807. W 155 (2 Ed 
W. 155 tiled in Piayag y Stca 


42 C U J 280. 464 5 

Peters y Ltedet, 

573 


47 L J Q B 


^ytshabal y £brahm, 32 B 364 

369 
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defeat or binder creditors be thereby becomes responsible as an executor 
(fe son tori (a) An agent who under the orders of an executor de son tort 
collects the assets of a testator with knowledge of both facts makes himself 
liable (6). Ordinarily n person is not an executor de son tort unless his hand 
has been the first to take the goods of the deceased He is not an executor 
de son tort if he has received the goods from an executor or an executor 
de son tort (c) 

4 Does any act Those words mean the performance of duties which 

are characteristic of the office of an executor or administrator (d) Where a 
creditor without the knowledge and consent of the executor but under a 

a decree of court receives and retains assets left by a deceased person (e), 
or “demands the debts of the deceased or makes acquittances for them or 

receives them”, or pays the debts of the deceased out of the assets of the 

deceased (/), ho makes himself liable as an executor de son tort “Likewise, if 

a man sue as executor, or if an action be brought against him as executor, 
and he pleads m that character, this will make him an executor de son 
tort' (g) A douce under a deed of gift made in fraud of creditors disposing 
of those gifts after the death of tbo donor becomes an ezesutor de son 
tort (/il “Ad agent of an executor de son tort collecting the assests with tbo 
knowledge that they belong to tbe testators estate and that his principal is 
not tbe legal personal roprcs<'otative may himself be treated as an executor 
de son tort ' (f) 

5 Exception 1. It Is obvious that it is not every mtermcddlmg with 
the goods of the deceased which is wrongful Acts which are not destructive of 
the property and which do not otherwise amount to a conversion of goods are 
not wroogfut or not according to the lotcot. Milking tbe cows, feeding tbe boraes 
locking up the goods, doing repairs and such like acts, if done as an assertion 
of dominion and act of ownership, would be wrongful, if as an act of necessity or 
an office of kindness and obarit>, woiijj bo meritorious So the removing and 
holding possession of the goods if done for the purpose of keeping in safe custody 
till a lawful representative should appear Is lawful , if for the purpose of making 
away with them, Is wrongful And incaeo of necessity, a stranger may even sell 
part of tbo goods or collect sufilciodt part of the debts for tbe purpose of 
burying the deceased without being chargeable as an executor de son tort [j) 

A person is constituted an executor de son tort when it is found that he Intended 
to act as the legal representative of tbe deceased and to represent the estate 


(al Magalutt v Narayana, 3 M 359 

(fc) JJtl Gen/, V Afett Votk 

(1693) I Q D 205. e!Id ,a 1699 
A C 62. 

(c) SitagaluH v Narajana 3 M 359, 
363 

tJ) prayog V Sha 42 C L J 2«0 
406 { r Rem 17 C 

620 

(e) Sjh* T Syht* L n 5 C P 

113. Hill r Card, I Di 93 
rtlifd On IQ Sa'cethat » Pejfenjl 

21 B 400 


(/) W 157 12 Ed. Harayanotaml » 

Esa Ahbayi 23 M 351 
(^rl W. 157. 12 Ed ^ 

(A) ^Jaaidt v Harhtn 2 T R 337 
W 157 iq 12 Cd 

(fl Shetland s MiUon 3 Htit 

in /My Cutth I Lq 
Qtn! V Nev Potk t9^. 

IQ D 205 , «ffJ in 1899 A C 
62 ^ „ 
fj) Peleri v Ltedtt 47 L J Q B 
573 
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of tie I jr tnUmrdiling with it <«t'. Thui loclirc op Ifcc caodi for 

j-«Tf»TTillsn. dirf-tl^g tSe fisnrrai ii~J dffrjyjnc lit np^rtfi |t). or rciUilrjj 
to r“'tl funr-il ripi'itri rottcJ to Ih* coaiilloT of the drceaiel oalffi 
a nnch UrjTff lun than It rra»onallcIt mihrd (r), of picrT»dIr)( oe'*tt3fl''t for 
children of the dfceiied. or naltlrg an InTrntorjr of Mt ptoperijr, are c'^ce* rerelf 
cf klairrts and chatlly (<fi. Thecirirft of a note If a wife to a d''btor 

of her de'caied hut’itnd wai htl J not to nakc hrr an rseculor dt ton toft (t). 


A pertai whoclaHt I jr a cobjrihl- or piranoml till'', ty. by rlfloe of a 
lien, fTtn ihongS h* r-ay n-'l bt aVe to niVe «4t hit tllle conplelcty (/), or a man 
«ho tahrt the ];oodt of the dec'^at*! nlttaVlag then to be lilt o*rn (g), cannot 
be charcrdi at an cteenlor de ton tf>*t rrotlleJ the claln be bom fide. A pcrioa 
who collecta the propetly of the deaetteJ lyinc la a fortija country It not an 
cxeeotcr <fe tin for/ m \Vh*re n the death of a pertoa, properly patiej by 
rjrriTorihlp to a turrlyia^ copiteenfr. he cannot be regirJeJ aa an rieentor 
de ton tort in reipect of the jilnt family property (o. An ciesutor to whom an 
order for a grant of prohate bat beta made and whobeglni to act without taking 
out probate it not an cr<*:utir <ft t >n fjr* . 


6 Whero thore l« an caocutor. A I'crton lelerneJdllsg after a right* 
fill executor or adrielitraler hat cone into exlttence la not an executor de ion tort, 
for there eanoot be an executor and an executor df ton tort at the lamo time. 
An executor (fc ton tjrl can only bo where no pertoo la clothed with the character of 
a rightful owner If a pcrion take poatcetlon of a part of the estate of the deceased 
in the lifetime of the orlglonl execotore the effect will be to create a prlrity between 
him and those who hare a legal title to tbo estate and make him responsible to 
tliem. Ordinarily n person Is not Itablo os aa executor tfr son tort unless his hand 
has been the Cnt to take the goods of the deceased {k) A person reccirlng goods 
under the authority of the rightful executor whether tho latter has prored the 
will or not can not be charged os an executor de ton for/ if) , the retention of the 
g’lwrfi wAU xJoX make jiuri js /vrsoo ao esteutoj de eoa tort crea it hla oaihotHy 
be rCToked by the death of the rightful executor Im), but will make such a person 
liable If he proceed to act as executor (n) A person buying goods from an execu- 
tor or an executor cfe ton tort docs not make himself liable as an executor 


(o) Satija ▼. 30 C NV, N 

565. 

(6) HatfUon T. lioaley, 4 Vei 212 

(c) CamJen v. Fletcher, 4 M. & \V 
37e. 

(d) W. 158. 12 Ed. 

(e) 5<de Y W^enterih, 4 M & W. 
9 on spp. 795. 

(/) Ptayag v Siva, 42 C. L. j 280, 
466 ; Rajah Parlhasaralhy v. Raja 
VenkalaJrt, 46 M 190, 223 
if) W. 183 cUed 10 Ptayag v. Siva, 
42 C. L. J 280, 465. 

(h) Beatan t. Haitlngt, 2 K. & J. 


724. 

(0 Ramaioml v Veeiappa, 33 M. 423 
20 M L. J 303. 

f U S«/ait Bala v Jadu Nath, 57 C. 
1358, 34 C W. N. 634, 129 

1 C. 566. 

(t) Navaihal y Pe»lot\]l, 21 B 400 , 
Tomlin Y. Beck, I T. & R. 438, 
24 R. R. 95. 

(/) Syke* Y. Sykes, L. R. 5 C P. 
113. W. 160. 

(m) Tomlin v. Beck, I T. & R. 438. 

(n) Collie V Aldrich, 4 M. 8c S. 
175. 
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de sm tort {a), nor does a creditor teceiring Ins payment from an oieculM 
de son tort (6) 

7 Application to Hindu law This section was not applicable to the 
Wills of Hindus not being included in the Hindu Wills Act and no similar provision 
being introduced m the Probate Admioistration Act but the principle underlying 
the section has been made applicable on general principles of eguity and good 
conscience to wills of Hindus and it has been held that a stranger under this 
section, who takes posseesion of the assets of a deceased person and who deals 
with them in such a way as would render him liable as an executor de son tort 
according to English Jaw will be liable just as the heir becomes iiaWe under 
Hindu law to the extent of the assets that come to his hands (c) The principle 
that persons intermeddling with the estate ot the deceased become liable as 
executors (fe son tort in respect of estates left by Hindus was first laid down in 
Jogender v Temple Id) Seetiona 303 and 304 now apply to wills of Hindus (e) 

8 While there la no ng-htfuf executor or administrator It has 
been observed in Haraganasami v Esa Abbayt ( f) that the rule of English law 
that when a wil! IS proved or administration granted and another person inter 
meddles this does not make him an executor de son tort does not apply in India 
where a person dies and the estate Is represented under the Hindu law by the he;r 
for« in as couch as a Hindu must leave aome legal representative a caso would never 
arise In which a party could constitute himself executor de son tort The existence 
of an heir, therefore Is not enough Accordingly the words u^ed m the section aro 
‘executor or administrator’ Thus where a person immediately after the death oI 
the deceased paid off a debt due to a bank by the deceased and on the same day 
removed some goods from the shop of the deceased, he made himself liable to tbo 
creditor of the deceased as an executor de son tort He is not exempted from 
liability by the fact that the estate was represented by the widow or other heir 
as personal representative of the deceased (p) It has been pointed out that 
probate IS necessary to complete tho title of the rightful cjecutor and until it Is 
taken out a person by iotormeddling with tbc assets can constitute bunsol! on 
executor do ao« tort (A) 

A coparcener m possession of joint family property which passes to him by 
survivorship cannot be regarded as on executor de son tori wjib regard to It (d) 


(a\ Patill V S/mpson 9 Q B 365 

leid to ID AfopaJun v flarayana 

3 M 359 . ff/ll V Curia 1 £«r 

90 ilral/otJ upon Jlcon » Pat\<f 
(19Mj 2KB 562 ''ahayya v 
5uWa;/ 6 M L J 166 _ 

(Si Hutttil y Olid 65 L. T 709 
\V m 12 Ed 

fe) ftaJfilka r Donnetj<e iO C W 
566. Ptayog v Sia 42 C 
t 26Q 465 Ro\ah Patd asataiby 
r Rajah t^enkatad f 46 M f90 
J32 3 Suddaioof r Rant 17 C 
620 . riemjl r jlJarJl 18 B 

3J7 


(dj 2 lod Jur N S 234 ciied ID H-viu/iflo 

V fC»!>!o 4 C. 342 /anaV 

Dhatm /4 M 454 Suddosook v 

Ram \1 C 620 Rodhlka t 

Bonnet jte 10 C. ^ ^ 

Khllhh V Radhlka 35 C 27A 
(e) Papurtal v CfiuhertraJ 114 J C. 
106 

(/) 28 M 351 

(x) A^ofayonajo/n/ t /•Mel 28 M 
351 t Kartakamma v Penkela alnam 
7 M 586 

<A) Naia^al » Petlenjl 21 B 
(I) Ramiuaml r I'etrappa 33 M 
427 
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304. (S. 266). When a person lias so acted as to bccorao 
Liabnuyofcxeou- nn excoutor of his own wrong, ho is answer- 
tor of bis own wrong. able to the rightful executor or administra- 
tor, or to any creditor or legatee of the deceased, to the extent 
of the assets which may have come to his hands after deduct- 
ing payments made to the rightful executor or administrator, 
and payments made in due course of administration. 

1. The section. Tho section ia not exhaustive, it deals with only some 
of his liabilities ond does not deal with all the rights and liabilities of tbo executor 
de son tort (a). The rule Is laid down in alcnllar language in Williams. 

It is a common feature of Hindu law and EDgilah law that persons who take the 
property of a deceased person subject themselves to tbo liability for the debts of 
the deceased (6). The liability of an executor tfe sen tort Is founded on possession 
only or the factum of dealing with the assets of tbo deceased. Of course the 
executor de son tort may show that he was not in fact in possession or establish 
that he has a good title to hold (he assets by some other right (c). The policy of 
the Indian Legislature has evidently been to make the mere fact of intermeddling 
with the estate and taking possession of the assets a ground of liability (d). 

2. Executor de son tort (s legal representative. Persons who take 
possession of the estate of a deceased person are liable to be treated as bis represen* 
tative. even though they are themselves liable to be dispossessed by the executor 
on taking out probate (s). 

3. Legal representative The definition given of legal representative 
in sections 2 (11) C. P. C looludea any person who intermeddles with the estate 
of the deceased, i e , an executor de son tort (/) 

4 Has so acted. The mere fact that a person does not profess to act as 
executor does not relieve him from the liability, as an executor de son tort rarely 
professes to act as such (p) 

5. Liability of an executor deson tort. He is liable to the extent of 
the assets that has come to his hands (A), but where he has mixed them with bis 
own la such manner that it is impossible to distinguish the one from the other he 
has been compelled to treat the whole as liable to restitution. The onus lies on 
him to show that be has not received so much as will satisfy the plalntiflfs claim (0. 


(a) 'Ptayag v S!ca, 42 C. L J 280, 
467 

(t) t^tagaluri v Naiayena, 3 M. 359 
cited ID RaJhlka v Khilifh, 35 C. 
276 

(c) Radhlka v Bonner]ee, 10 C, W. 
N. 566 

(</) Rajah Pailkatatafhy v Rajah 
VcnkataJrt, 46 M 190, 232, 43 
M. L. J 486 , Brojo V Sataju, 
51 C 745, 758 , 84 I. C 154, 
Paputhal V Chuhetmal 114 I. C. 
105. (pertoa lo poiteuion oi the 


properly «( ihe deceased holdiog it 
adrcrsely lo the legatee is liable lo 
be SUM at aa ezccutat son 

fori). 

(«) Pnsunno v fCtlsto, 4 C 342 

Jan!{i v "Dharm, 14 M 454 ' 

(/) Rajah Parihasatathy v Rajah 

Vtnkaladtl, 46 M 190, 232, 43 

M L J 486 

(g) Proyog V Sica, 42 C. L. J 260, 

466. 

(A) Lewy T Fallon, 9 Sim 104 

(0 Magaluti V. tiatayar\a, 3 M. 



G70 


tMl INDIAN StJCCLSSION ACt 


[S. 304 


His liabilities last as loDg as he continues to deal with the testator's estate (a) 
He incurs no liability In respect of payments made by him m duo course of ad 
miDistratioQ (6) In English law such payment cannot be jileaded against the 
rightful representative who is a creditor upon a deQclency of assets (c) An 
executor de son tort Is liable for the acta of all persons employed by him (rf) He 
IS liable to the rightful executor as also to the creditors of the estate 


6 Defences by an executor de son tort. As regards defences to a suit 
by a creditor, an executor de son for/ may plead plene admmis/ravi/ (that he has 
fully administered] (e) > or that ho has, before action brought, banded over all the 
assets In his hands to the rightful representative (/) , or has settled accounts with 
him (g) But it is no answer to the creditor that he has done so after action 
brought (A), nor can the executor dc son tort obtain a valid discharge by banding 
over the assets to another who has never himself become a rightful representative 
of the deceased (i). An executor de son tort cannot retain any portion of the 
assets of the testator for his own debts (^), unless he later on obtains administra 
tIoD (A) As has been observed, an executor de son /or/ cannot give or specially 
plead a retainer for his own debt (/), or otherwise "the creditors of the deceased 
would he running a race to take possession of hts goods, without taking administrs' 
tioD to him' (m) An executor de son tort is not a trustee and therefore may rely 
on the law of limitation (n) 


An agent of an executor de son tort Is not discharged from liability by account 
iug to his principal, but is liable as an executor de son tort for the Jaw docs not 
recognise the relation of principal and agent amongst wroDg'doera (o) 


7. Is answerable etc. The executor dc son tort Js liable to be sued by 
U) the rightful executor or administrator (2) by a creditor of tbo deceased , 
or (3) by a legatee under tho will of the deceased (p) So it baa been observed 
that an executor de son tort has all tbo liabilities but none of the privileges of 


(o) 

(t) 


(c) 

(«/J 

(<) 


(/) 


Damodat v II Ooci L 

R 1187 

*padsil V Pneii. 2 T R 97 . 
/\jon V Chanleis, 9 M & \V. 
460, 469 . lyoolley v Clar^, 5 B 
& Aid 744 diiliDgd , the csecutoi 
de ion tori did ool act bona fide 
Thomson v Holding 2 C & G 
630, 635 

Moontjord V CUson 4 Eatt 441, 
453 . dlsio'lhy V SanJ/orJ, 3 H 
& C 330 

Re Ryon. (1697) I I R 513 
Otenham v Clapp 2 0 & Ad 
3C9 . Yatdley v Arnold 10 M A 
W 141 

'padeef r Piled 2 T U 97 
HlU T Cuftli I E/1 90 , diciuBi 
10 Cotmiehael r Caimlehaet, 2 I'li. 
lot diilitd 


I 

I 

I 


(A) 

(0 

(i» 

(t) 

U) 

(m) 

In) 


(P) 


CuilU V y emon, 3 T. R 507 : 
LayfieU v Loyfield, 7 Sim 172 
Shodand V \Uldon 5 H«ie 469, 
Hid V Cur(u I Eq 90, 100, 
H xiY 150. »M W 162 ifj 

Cpuder* C«e,5 Co 30, Cuills 

V yeinon 3 T. R 587 
Pyne v Woolland, 2 Veot 1/9 

W. 164 IZ Ed , n . 

See Otenham v Clapp 3 B « 
Ad 309. 313 . 

W. ciltd in Haiayanataml v C*o. 

28 M 351 ,, 

lyehster r ^ythsld - 

Ooile V Foley (1903) 2 I R 
95 , Khehomanl v Dhliendra 41 
C 271 , Shhlniai r Rotatiai. 4> 
D 645. 860 , ,, ... 

Shadand r MllJon, 5 H*»e 469 
W. 161 12 Ed 
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a rightful executor (a) One executor cannot sue another or enforce his claim 
against the estate without taking out admialatration (6) 


1. person who takes possession of tho estate of a deceased person cannot resist 
a decree of a creditor of the deceased (c) A creditor may sue an executor 
(fe son fort for the recovery of his claim (d) 'In an action by a creditor be shall 
be named executor generally (e) It is not necessary to sue the executor 
de ton iort as such, provided it appears from the ordinary interpretation of the 
allegation that he has intermeddled with the estate (/) 

8. Procedure! An executor de son tort can be sued by a legatee or a 
creditor in the absence of tbe legal representative when there is no such legal 
representative There is, however, some difference of opinion on this point In 
England (g] It has been held here that a auit lies against the heir alone of a 
deceased person who has intermeddled with the estate of the deceased and the 
executor (fe son forf is liable to tbe extent of the assets received by him (4) But 
in a suit by a creditor of an intestate against an executor de son forf for account 
and payment it was held la England that a legal personal representative duly 
constituted should be a party (i) This view no longer prevails It is now settled 
that a lawful executor or administrator cannot be joined in a suit with tbe 
executor ds son tort but separate suits have to be brought (j) Here it has been 
laid down that where an executor de son forf takes possession of all the assets 
of the deceased a suit for a general admiolstralion can be filed without joining a 
legal representative but where administration is sought for tbe entire estate In 
oases where tbe executor de son tort has taken possession of only a part, the 
legal representative would also have to be added (^) Tub suit brought against 
the legal representatives of a deceased person upon a promissory cote executed 
by the deceased, the executor de son tort is a necessary party (f), but not a 
purchaser for value of a portion of tbe assets of tbe deceased from his legal 
reprcsentatlre (m) 


(a) Carmichael T Carm’chatl 2 Pf> 
101 , Hajah Palhasataihy r Rajah 
V.nkolaJd 4b M 190 205 , 

Raynet r KothUr 14 Eq 262, 
Coote r it filtlinflon 16 Eq 554, 
but see Cary v JfilU 15 Lq 79 
\V 161 12 Ed 

(i) Framji t JiJarjl 18 D 337 
(c) Kenakamma t Venliatafatnam 7 
M 586. 

(J) Ftamjl T AJatJl 16 D 357 , 
Hafanf'ai v Aaraysndas 51 B 771 
29 Boa L R. 9''0 104 I C 

794 

it) \\ 162 12 Ed refetieg t 0 Ctfuffer's 

Care 5 Co., 'Os. See ^feyrkl( * 
V AruJertan 14 Q B 719 
(/) Prayeg t 5fr« 4' C L- J 2«0 
467 . Amllet » Llr%Jfay, 3 CK. 
D I9\ 205 rehed os 
(r) “Rajah Par'katare'hy r Ra^ah 
46 M. 195 206 224. 


43 M L. J 456; Caafe r 
R hllt/ngfon 16 Eq 534 , Khetfra 
tnonl r “Dhlrend/a 41 C. 271 , 
/Mondial T Qoplal, 9 Boa L. R 
316 {old, RoBsell V Morris, 17 
Eq 20 not (old 

(A) Amir T BaIJnalh, 21 C. 311 
(0 Cttator Roilnsort 14 Beir 5£9 

Ravllngi T Lamhert, I J & H 
453 , JJreadmote r Cttgoty 2 H 
& M 491 496 

J W 162. 12 Ed See PtUn v 

Letdei. 47 L J Q B 573 

(0 Rajah Par^haseralhj t Rajah 
I'trJ^a’aJd. 46 M 195 Bet .ee 
RulsrSei t Ae/ff-.enJ-j 51 B 771. 
104 I C, 794 

(/) MetaJ.fl * 3 *L 359 

rrld. l9 

{« ^»Ajjva V l 6 *>1. I- I 

156. 



672 


THE INDIAN SUOOrSSION ACT. 


[S. 305 


9 To the extent of the ^eets, etc. The liability of an executor de 
son tort 13 limited like that of the heir In Hindu law to the aesets that oome or 
may have come, which implies but for his willful neglect or default’ to bis hands (a) 
He la liable for acts done by others aa his agent or under his authority (fc) He 
13 liable so far as he has received a particular asset and no further He Is not 
liable to a general account unless he has received everything (c) Ho is not liable 
for breach of a covenant to repair (d) 

He IS protected in all acts not for his own benefit which a rightful executor 
may do (e) He may recoup himself lo damages for all sums he has paid bona 
fide on account of the testator m due course of administration (/) but not where 
his acts were not bona fide (s') nor, It would appear can he * avail himself of this 
right of recoupment if the rightful representative is a creditor, and there are not 
sufficient assets to pay hts debts {h) 

10 Acts of an executor de son tort when binding All lawful acts 
done by an executor de son tort m due course of administration shall bind the 
estate (0 But where the alleged executor de son tort does one single act of 
wrong only of an administrative character that act is not binding upon the 
estate Ij) The acts of the executor de son tort will be binding on the rightful 
representative of the estate where they are lawful te, such as the true represen 
tative was bound to perform {K) 


CHAPTER VI 


OF THE POWERS OP AN EXECUTOR OR ADMINISTRATOR 


305 (S. 

Id respect of 
causes of action 
surviving deceased 
and routs due at 
death 

living. 


267 P 88) An executor oi administratoi 
has the same power to sue in respect of all 
causes of action that survive the deceased, 
and may exercise the same power foi the 
recovery of debts as the deceased bad wlion 


(o) YatJley v Arnold Ctr & M 434 
Slagalatl v /Vareyana 3 M 359 
Ptayag r Sica 42 C L» J 280 
469 93 I C 385, 

(k) He Ryan 0697) I I R 513 
U) Ptayag f Sfea 42 C L J 289 

467 cil flg Coofe T n hitUngtan 16 

^ ”4 547 

U] SfrafJorJ upct\ Jlcon r Parser 

(1914) 2 K D 562 
{,) Vt 162 12 Ed 

I f) » ChoTiitn 4 M \v 

460 469 


(g) IVoolley V Clark 5 B & Aid 
744 ite Thomson v Harding 2 
E D 630 635 

(H H i,> 150 W 165 12 Ed 

Afounl/orJ r Glhson 4 E«it 441 
453 ^Iworthy r SanJ/orJ 3 H 
^ C 330 

(»J CoalUrs Case 50 Co 30i 

Thomson r Harding 2 E A U 

630 r- All 

(f) AUaniford * Cihton ^ 

fl »; 149 \t 166 12 Ed 

(() Daekley » liariet 6 C«h '6^ 
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Thosoctlon Tho vrording of S 83 of tho act of 1831 has been adopted 
The executor or admlolstratort it has been stated in S 211, Is the legal rcprescn- 
(atlro of the deceased for all purposes and all the propertf of tbo deceased rests 
la the Qxecutor from the memeot of the death of tbo deceased and In tbo admini- 
strator from tho moment of tho grant (a). Probato is granted of the whole will 
and admIniitratioQ of tbo whole estate of the testator and these do not become 
ineffeotoal by degrees as the rarioua legatees die or obtain tbeir legacies Until 
the estate has been administered and the will carried into ciTeot, it would seem, 
that the administration must be regarded as incomplete and tbo executor remains 
clothed with tbo powers glren him by law (b). An executor has been held com- 
petent to maintain a suit for tbo recorery of a debt duo to tbo estate of the 
deceased even after tho death of n aolo legatco (e) An executor appointed by 
will, where S 57 does not apply, has all tho powers of an executor under the Act, 
eren though such executor does not obtain probate of tho will (d] 

The rule It is now provided by statute In England that “For any debt 
(including arrears of rent) due to a deceased person his personal representative 
shall have the same right of aotlon as the deceased would have bad If alive" (e) 

* Thus an executor or administrator may recover debts of every description due 
to the deceased, either debts of record, as judgments, statutes or recognizances, 
or debts due ou special coatraets, as for rent, or arrears of a rent charge, or on 
bonds, covenants and tha like, under seal or debts on simple contract, as notes 
unsealed, and promises cot In writing, either express or implied" { f) "As a personal 
represeotstive has the same property to the estate devolving upon him as the 
deceased bad when llvleg so be has the same power to bring actions In respect 
oflt’(p). “An executor as such is the owner of the properties of the testator 
and bolds thoso properties In the right of the testator and not m the right of the 
benefioianes Where the executor is barred, tho heir at law or the bene&slary 
IS equally barred ’ (h) Where both executor and legatee are pialotiffs and oa the 
executor's death no substitution Is made to bis place, the appeal does not abate 
against the legatee, though it does agaiost the executor (>^ 

Cause of action Cause of action means ‘every fact which it would be 
necessary for the plantllT to prove if traversed, in order to support bis right to 
the judgment of the Court It does not comprise every piece of evidence which 
la necessary to prove each fact, but every fact which is necessary to be proved’ 0) 

(0) iFoo//ey V Clatk, 5 B & Aid «ue *nd diiiriia for arrears ol reel 

744, ChtUy V CheUy (1916) I has bb absolute power of disposition 

A C 603 or sals or of mortgage, or of 

(1) Vmamoy’ v Raja Jankh I I C graatiog Iea*ei 

218 (A) Keiha Prasad v Afadho Prasad 3 

(c) Kaho V Bii] Ramto, 60 I C Pat 8S0, 63 1 C 812 (headnote) 

350 (0 IValklra v lyal^fns, 121 1 C 

(t/) Kalteddi V Kadtyala 49 M 261, 177 

50 M L J 3 8 94, I C 83 (/) Read v Bronn. 22 Q B D 128 , 

F B (see cases discussed) Afutll r Bhota 16 A 165 170 F, 

(e) AdniDiittation of Estates Act I92>, D . Dampanaboyina V. Ramasvaml 

15 Geo IV c 23 S 26 (1) 25 M 736 , Deep f^oro/n v’ 

{/) \V 489 93 12 Ed De/ert, 31 C. 274, 8 C W N 

(j) \V 558 iq 12 Ed Thus he cao 207 

85 
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In other words it means that bundle of essential facts which it is necessary for 
the pfamtiff to prove before he can succeed in the case (a), te, anything or all 
things necessary to give a right of action (b) It has no reJatioa whatever to the 
defence 'which may be sot up by tbe defendant, nor does it depend upon the 
character of the relief prayed for by the plaintiff It refers entirely to the media 
upon which the plaintiff asks the Court to arrive at a conclusion in his favour (c) 
The expression is to bo construed with referonce to the substance rather than the 
form of actions (d) It is on an infraction of a right that a cause of action 
arises (e) 


O 2 r 5, 0 P C provides that no oliim by or against an executor or admlnis 
trator or heir shall be joined with claims by or against him personally subject to 
exceptions mentioned therein Tbe object of the rule is to prevent the re 
presentative from intermingling the assets of his testator with his own money (/) 

0 22 r 3 C P C provides that when a plaintiff or one of several plaintiffs 
dies pending suit and the right of action survives his legal representative may 
get himself substituted and continue tbo suit 


306. (S 268. P 89) All demands whatsoever and 
all rights to proseouto oi defend any action 
or special proceeding existing m favoiii of 
or against a person at the time of Ins aeoease, 
survive to and against his executors or ad. 
tnini.strators , except causes of action foi 
defamation, assault, as defined in the Indian Penal Code, oi 
other peisonal injuries not causing the death of the party , 
and except also cases where, aftei the death of the party, 
the leliet sought could not he enjoyed or gnnting it would 
he niigatoiy 


Bemauds and 
Tights rf aetsoQ of 
or against dposased 
survive to and 
against executor or 
admiQlstrator 


Uluslrations 


(«) A colligjon takes place on a railway In consequence of soroo neglect or 
default of au ofHcial and a passenger is severely hurt but not bo as to cause 
death He aftorwarda dies without bavins brought any action The cause of 
action docs not survive 

(lO A sues for divorce A dies The cause of action does not survive to 
bis representative 

1 Tho Section Tho section states that all demands and oil rigiits to 
prosecute or defend any action or special proceeding on which the testator mlRht 


‘Dfunffifia V rfotJt 1 1 D 6i9 
S\Cv»a * Manllat 29 U 365 372 
7 now U R 29 Zi 
fiathoonalh v Coilm/naraln 22 C 
4St 

C/iand V Patloh 15 | A Ijf 
16 C 93 I0» 

D'Jfxan Itfou T /(timull 19 C 


372 379 
(e) AurJn 
136 

(/) TttJeeai V Pdetti 
n 233 2ft7 

Mahontt ! 31 £J 105 ' c 

Wf/n/oi 39 n 120 cf o 19 f 5 
tiulf* cf liie SypteffV CouU 


Alaeud 1 12 M 

(f9i-0 f ^ 

Unfta^ V 
;jnV*o» ’I 
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hare sued or been sued aurrlvo bia death and arc transmitted to bla executors 
or administrators (a) In England the right to suo was giren to administrators 
by St. 31 Edvr. til. St I c U The rule aboTO laid down has been made subject 
to two exceptions, namely, (1) causes of action for defamation, assault or other 
personal injuries not causing the death of the party and (2) cases where after the 
death of the party the relief aought would bo nugatory The section Is oonGned 
to ciTil actions only and has no reference to criminal prosecutions (6) 

2 Causes of action which survive 

(0 Contract “The representation of the deceased. In matters of contract by 
bis executor or administrator is so complete, that, generally speaking, it ia not 
necessary In order to transmit to the executor or administrator a right of enforcing a 
contract that bo should bo named in the terms of the contract Thus, if money 
be payable to B, without naming his executor, yet bta exeentor or administrator 
will bare an action for it So If money bo payable to A or hia assigns, his executors 
shall take it , for he IS assignee Id law ' (c) For this reason it baa been said that 
“the executors or admlnistratora of crery peraon are implied tn himself* (dj 
Therefore, they arc bound, so far as the assets In their bands permit, to discharge 
the debts of the deceased of orery description that are legally payable and are 
also bound by the promises and contracts of the deceased (e) eff, a promlao to 
settle property on a boy taken In adoption thereby indueiog bis parents to giro 
him In adoption is binding on the heir and on the death of the promisor the pro 
perlymthe hands of the widow was held affected by the contract (/) Similar 
provision has been made in the Contract Act S 37 which states that ‘promises 
bind the representatircs of the promisors in ease of the death of such promisors 
before performance, uuioss a contrary inteotioD appears from the contract ' 
But it has been pointed out that the lotentioD of the Legislature as expressed 
in the Contract Act and in this section makes a largo innovation upon the per* 
soual law of Englishmen as expressed m the old maxim actio personalis Tnorifur 
cum perosna, as well as necessarily upon the personal law of Hindus and 
Muhammadans Therefore its operation must be strictly conQned to persons 
named in it, vis , executors and administrators and not extended so as to 
include heirs and other legal representatives An executor or administrator is the 
only representative of the deceased and fais exclusive rights cannot be taken away 
from him by any stipulation to that effect (p) As to a contract based on 
considerations connected with the person with whom it is made see obiter la 
Toomey v i?aPio Sahi (ft) 

(it) Implied contract A testator is liable upon an implfed contract also 
Thus where a testator died of a malignant fever at the house of a friend and the 
furniture was destroyed under the doctor’s advice in order to prevent infection 


(а) 

( б ) 

(c) 

id) 

(e) 


See Datllngton v Koicoe, (1907) I 
K B 219 

Muhammad V Shalk DaoooJ 44 
M 417, 40 M L 1 3S1 
W 490, 12 Ed. Walker 147 iq 
fjyde y Skinner. 2 P W 197 
See Toomey v Rama I? C 115 


U) IB^ala t Pflfifti/, 2B bl, tee Rant 
ChhaUa Kumati y /Vnee Shrt Mohan. 

35 C W N 9j 3 P C 
{gl Sayyad Jlaul j Sllaram, 36 B 
144 12 I C 720 , Muhammad 

y Niamalan Naso, 20 A 68 
(A) 17 C 115, 121 , tee below 
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and the friend was obliged to leave the house, held, the testator’s estate was 
liable to make good the loss and the payment made by the deceased’s executor 
was allowed (o), so also m ease of carriers and bailees ( 6 ), or solicitors and 
clients (c), or in case of breach of trust (ei) 

(in) Joint Contract “The obligation upon a joint contract devolves upon 
the survivors and the estate of a deceased contractor is under no primary 
liability (e) Co contractors have usually a right of contribution among them- 
selves (/) For wrongful acts of a CO partner, every partner is liable both jointly 
and severally (g), but a deceased partner is not liable for wrongful acts committed 
after his death (A) In case of a guarantee where it is given once for all the estate 

of the deceased guarantor IS liable after his death (t), In other cases, it is deter 
mined on notice of death {j ), though not by mere death (A.) 

(iv) Promissory note A promissory note or bill of exchange in favour of the 
deceased may be endorsed by bis executor or administrator (/) He cannot by 
delivery complete an endorsement by the testator m his lifetime but must endorse 
it de novo tm) 

(v) Promise to pay legacy, A promise to pay a legacy in remuneration for 
work done is not binding on the estate (n) and such o claim even when paid has 
been disallowed (o) Alter probate has been granted, any legatee who has received 
the assent of the executor to a legacy can bring and maintain an action m his 
own right The executor may m such a case be a proper party but is certainly not 
a necessary party (p) 

(vt) Covenant. It has been held that in respect of a covenant to repair an 
executor may sue without averring damage to the personal estate (g) 

(vu) Shaiea The representatives of a deceased shareholder in a Company 
are liable to contribute to the assets of the company in discharge of the liability 
of the deceased (r) In fact distribution of assets without setting asido sufficient 
funds to meet calls in respect of shares uot fully paid up makes the personal 
representatives guilty of devastavit and personally liable to pay the same (s) 


(fl) Shallctois V Wnghl, 12 Beav 558, 
Dalhyantj v Waljotd, 36 Ch D 
269 

(t) A/ofgan V Ra<,<y, 6 H & N 
265 

{c) Smith V Blyth (1891) 1 Ch 

337 

(J) tl^aistll V Leggatt (IS96) 1 Ch 
554 , Grayhurn v. Claihon, L R 
3 Ch 615 

(e^ H XIV 303 , imu r. TynJall 
13 A C 263 , Maxvellt Case. 
20 Ln 585, 59?, 593 

( / 1 P/ Of V Herthiov, 8 M & W 
873 869 

(jt) £ilensf' ' Somhero <9e , 3 

AC 1218 

(?) FttnJ r Young, (1897) 2 CIi 
421 

(0 Lhy<f » y Hatg<r, 16 Ch D 290, 
lie Cfoee. (1902) 1 C(i 733 

(/) CauU! att v CUmtmhn, 5 Q D O. 


42 

(k) ^tadhuty V Morgan I H & C 
249 , Re Slheiler, (1895) I Cl. 
573 , Horrhi v FarseeU, 8 Cn 

(?) Sljfiop V CufhJ 18 Q B 879 

Murray v 6 / Ry Co , 5 B & 
Aid 204. 216 

(m) Bromage v Lloyd, I Rep 31 

(n) Madduor\ v ylldetior^, 8 A C 

(o) Sholleroii v lYtlghf, l 2 Beav 5>8 , 

but tee Baxier r Gray, 3 M « 
G 771 ^ 

(/>) llolklni V ll'alkl'u. 121 I 

( 9 ) Rlc'kelli V. If'eacer, 12 M ^ 

I U) James r Buena <5c , (1696) I 
•*56 465 ^ 

(*1 Taylor V Taylor, 10 E<l 47/* 
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(viii/ Arbtlratton With regard to refcrenco to arbitratloa the right to 
enforce the contract docs not surrivo in foTour of the legal rcprescntBiiTO when 
the matter m dispute is of a purely personal nature An agreement to refer to 
arbitration is not reroked by the death of either party before the award if the 
matter fn dispute be not of a purely personal nature {a/ 

(ix) Pre-cmplton A right of pre omptioo under Muhammadan law does not 
abate on death of the pre emptor (&) 

(x) i?en( In respect of rent that baa acotued due from the testator s hfe 
time after his death the executor is to bo sued in bis representatiTO capacity 
In an action for rent that has fallen duo after the death of the lessee if the executor 
enters upon the demised premises, (be lessor can elect either to sue him as executor 
or to charge him personally as assignee and therefore a personal decree may be 
passed against the executor (e) If he is sued m a represcntatiro capacity he can 
show that the profits or yearly value of the property are less than the rent (d) 
and his liability Is limited to profits be might have received if he had been 
diligent (e) 

3 Partial abatement A suit may abate m respect of some of the reliefs 
asked for and not m respect of the others (/) 

4 Causes of action which do not survive Generally spealtog 
contracts bind the executor or administrator though not named Whore however 
personal considerations are of the foundation of the contract as In cases of 
contracts of principal and agent or of partnership or of master and servant the 
death of cither party puts an end to the relationship and in respect of service 
after the death the contract is dissolved unless there be a stipulation expressed 
or implied to the contrary (g) An agreement between master and servant is 
determined by death of cither party (ft) unless the intention of the part es was 
that the remuneration should oontmuc even after the termination of the contract (i) 
An agreement to write a book or paint a picture is term nated by the death of 
the party (j) 

The representatives of an agent cannot be called upon to render an account 
In the same sense as the agent himself but may be sued by the principal for 
any loss be may have suffered by reason of (ho negligence or misconduct the 
misfeasance or malfeasance of bis agent The rule Actio personalis does not apply 
where the act w not a mete tort but a breach, of quasi contract where the claim 
IS founded on breach of a fiduciary relation or failure to perform a duty (ft) 


(a) PerumaUa v Peiumalla 27 M 112 
Delta V KheJu 33 A 645 M 
1 C 935 

(4) Muhammad v NamutunNisi 20 
A 8S Sayyad J aul v S latam 
36 B 144 12 I C 720 

(c) Sitahataja of Sun/»an v Pof6u% 
15 C L J 458 RtndaUy Andieoe 
61 L J Q B 630 

(d) Re Boat$ 37 Ch D 128 )33 

(e) Re Boaes 37 Ch D 128 
fyftilehead t Palmer (1903) 1 K 
B 151 


(/ 

(ffl 

(A) 

() 

(j) 

(« 


Jltumuga V Namai vaya 48 M 
686 91 I C 109 


Farron v IVilsort 4 C P 744 
*ee Toomey v Rama 17 C 115 
IVh nevp V Hughet 6 C P 78 
Ferns v Corr 28 Ch D 409 


ll'hon V Harper (1908) 2 Ch 
370 H XIV 305 
Hall V Wtlghl E. B & E Ex 
Ch 765 794 H XIV 305 
Kumeda y Asulosh 16 C L. J 
262 (tee catei cited) 
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Where the personal quality of a party is a material ingredient m the contract 
his representatives m interest cannot aue for specific performance of the contract 
unless where his part thereof, has already been performed” (o) The case is 
different, however, where no consideratioii of personal trust is involved (i), ep, 
a claim to establish a right to office cannot be continued by the representative 
but the suit abates (c) A claim based on a personal trust does not survive to the 
claimant s representative The representative of a person alleged to have been 
appointed a guardian by the wil] of A was held not entitled to oppose an application 
to be appointed guardian (d) 


The right to sue also does not survive where after the death of the party, 
the relief sought could not be enjoyed or if granted it would be nugatory, or, where 
the damage arising out of the breach is wholly personal and does not affect the 
property of the testator but the executor can sue for any special damage to property 
that may have accrued on account of the breach Thus an action to recover 
damages for breach of promise to marry abates on the death of the plaintiff and 
the executor or administrator is not entitled to continue unless there was special 
damage to the personal estate of the deceased (c) A probate proceeding set down 
as a contentious cause abates on the death of the executor and cannot bo ooatiuued 
by bis heir (/), but on the death of a sole legatee, who had an interest under the 
will, bis heir was held entitled to continue the proceeding m place of the 
deceased (p) 


5 Torts The rule applicable m case of torts is expressed m the maxim 
acUo personalis morttur cum persona The rule does not apply to an action for 
breach of contract committed during the deceased s lifetime but is confined in 
Its application to actions for torts The reason is that breaches of contract are cboses 
in action and form part of the personal estate id respect of which the executor or 
administrator represents the person of the deceased and is in law his assignee (A) 
‘Executors and administrators are representatives of the property, that is, of the 
debts and goods of the deceased, but not of their wrongs, except where those 
wrongs operate to the temporal lojury of their personal estate (i) The doctrine 
aciioperaonaZis etc does not form part of the low of this country 0) 

At common law one could not sue executors fora wrong committed by their 
testator for which their testator could only recover unliquidated damages Statute 


(o) Sec Specific Relief Act S 23 (b) 
Mol endra v Kali, 30 C 265 7 
C W N 229 ^angahat v 
Khaihahal, 23 D 719 
(fc) Pa/anlondl v Adalkolam 47 M 
459 84 I C 613 

(c) Sham Chand v Bhayatam 22 C 
92 Sec Jeahm v SaamI, 34 M 
76, 5 I C 937 

(c/) Cengahal v Khashahal 23 B 719 
lei Chamltilaln t ll'Illiamion, 2 M 
<< S 409 , Fhlav v Chltnev 20 
Q B D 494 , Qahic V Thomas 
11916) IK B 516 (ipeeiil d»BH9e) , 
W 6l9 Baluihal v AanafAof 
44 B 446 55 I C 624 . bui *« 


(/) 

(s) 

(A) 

lO 

a* 


Rkkefis V IKeoper 12 M & W 
7le 

Saiat V Nani 36 C 799 3 1 C 
995 , HaiMusan v Manmolha 43 
C 662, 51 I C 76 
•phtk-l V 9 P.t 698 

128 1 C 128 (slove C4»e di>t«n 

Buiibed) . . » 

/ieymond v fiteh 2 C M A 1* 
588, 597 The rule «i lubject lo 

lome qualificsliont - 

Chamiertain r If llllamson 2 M « 

S 405 , 

Uhupendta * ChandiamonI 53 ^ 

787 . 100 I c 206. •<« Sfunlja 
t hfantl(han 25 D 574 
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3 and 4 W IV c 42 allowed the ezecukots to be sued in certain cases provided the 
injury was committed not less than six months before the death of the testator (a). 
Thus an action for deceit will not lie against the representatives of the deceased (6), 
even the death of the wrongdoer after judgment will put an end to the proceed 
mgs (c) Similarly the executors of a co respondent are not liable on his death 
after judgment (d), for the wrongful acts of a director of a company his executors 
are not liable to any person who may have suffered lo«a (e), but the estate of a 
deceased director is liable for breach of trust (/) 


“Ibe only cases in which, apart from questions of breach of contract, express 
or implied, a remedy fora wrongful act can be pursued against the estate of a 
deceased person are where property or the proceeds or value of property belonging 
to another have been appropriated by the deceased person and added to his own 
money. In such cases the action, though arising out of a wrongful act, does not 
die with the persou ' (9) A suit by the executors of the deceased has been held 
to he for recovery of money spent by him in preserving a trust estate and in 
discharging the obligations of the trust (A) A cause of action for trespass 
survives under this section ( 1) 

6 Malicious prosecution A suit for malicious prosecution instituted 
by the deceased, it has b'en held by tbo Bigh Court of Calcutta, is not covered 
by the Ezoeptioa but falls within the general words of the seolioo and therefore 
the right to euc survives (jl It has however been laid down by the other High 
Courts thit where tbo estate of the wrongdoer does uot beoeSt by the act bis 
executors cannot be sued (k) 

7, Death pending appeal With regard to deaths taking place after the 
conclusion of an original suit and during pendency of the appeal, the rule Is that if 
the suit bo decreed the appeal does not abate (I) but if the plaintiff’s suit bo dismissed 


( 0 ) Kiik V ToJJ. 21 Ch D 484 

(fc) Peek V Gurney, L R 6 H L 
377 , Rc Duncan (1899) 1 Ch 
387 

(c) Phillips V. Homjtay 24 Ch D 

439 

(d) Bydges v Brydges 6 IKuod, 1909 
P 187 

(e) SAep^eartf v Bitsy (1906) 2 Ch 
235, 253 , Oi.etend 6e r Qamey, 


4 Ch 701 

(/) “Re Shatpe (16921 I Ch 154 
(g) See H XIV 312 3 In • 

liettment of the »ub]eci See 
Phlll pt » Uomfiay 24 Ch D 
439 cited in Buslom]! x None. 
44 M 357, 62 I C 260. 270. 
F. D 

{h) Peety x fiartnjia, 37 C. 229 , 
If cllen X li »»d^nJge, 7 Ch. D 
504 loU. 

(Jj Cee! Co. x ParnclcI, 57 


C 1341 

(j) Kihhna T Cviporatlon of CaltuUa 
31 C 9?3 8 C W N 745 

(^) Haridas x Ramdas 13 B 677 , 
Phillips * Homftaj 24 Ch D 
439 , Peck V Gurney L R 6 H 
L 377 lelied oa , Punjei x 
Ramaulaf 4 P«l L. J 676 52 

I C 343 Rui'emjl X Aurje, 44 
M 357. 62 1 C 260 (F. D). 
Z\Cutugappa X PtinnasamI, 44 M 
623, 62 I C 757 , Pah-Jappa r 
Re]ah of Romned 49 AL 208 
92 1 C 366. .nroA/ttS T //u4 
Lo], 43 A 630 93 I C 590, 
C^Zo'IbI X liar-itjyai, 47 B 
716. 73 I C 365 

tf) htaSax-'r.ad x KhasKJs. 9 A 
131 . Go'al X Ram 26 B. 597 . 
\ljT7tappa X P>)finas»ml 44 M 
162*. 62 I C 757 . Rurj-n-e 
S^’Jaranjo 26 M 499, / 
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and the plaintiff has appealed and either party dies pending ths appeal, the appeal 
will abate (a) 


S« Injuries causing’ cleath It {sa maxim of common law that a peraonat 
action doea not survive on the death, either of the person who did, or of the person 
who sustained, the wrong and, m the absence of statutory provision to the contrary, 
it atill prevails unless the estate is affected by the tort (6) But the rule has been 
held not to be applicable in this country (c) In England the various statutory 
enactments relating to compensation for injuries causing the death of a person 
are consolidated jn the Workmens Compensation Act, 1925 In this country there 

are two Acta which require to be considered 

9. Act XII of 1855. An action lies by an executor, administrator, or represen 
tative of a person deceased for any wrong committed in the lifetime of such person 
for which the deceased may have brought a suit provided (1) it has occasioned 
pecuniary loss to his estate, (2) the wrong has been committed within one year 
before his death (3) the action has bean brought within one year after bis death An 
action may be brought against an executor, administrator, heir or representative 
of a person for any wrong committed by the deceased in his lifetime provided the 
wrong has been committed, (1) within one year before his death, (2) the action fiss 
been brought within two years after the wrong has been committed No action 
commenced under the provisions of the Act shall abate by reason of the death of 
either party but may be commenced by or against the executor, administrator or 
representative of the deceased party, vbo way borrerer set up want of assets as a 
defence to the action 


The Act, as stated in the preamble relates to wrongs which do not survive to 
or against the representatives of a deceased person It, therefore, does not apply 
where the right to sue survives fd), nor to an action oommonced against the wrong 

doer in his lifetime but relates only to suits brought against the executors, adtnlnis* 

trators or representatives of a deceased person for a wrong committed by the latter 
in his lifetime (c) It does not also apply to a suit to recover property or its value 
after conversion (/) 

10 Act Xlll of 1855 This Act permits an aotlon to bo brought for componsa 

tion to the family of a person for loss occasioned to it by his death by the oction* 
able wrong of another Such action Is to be brought by tho executor, administrator 
or representative for the benefit of tbe wife husband parent and child. If pnf. of 
the deceased person Not more than one notion i* to be brought and that within 
12 months after the death of such person A oJaim for peouoiary fess to the estate 
may bo recovered This Act is in pan matena with Lord Campbell a Act, 1865 


la) Oopal r Ham 26 D 597 601 , 

iai(sfaf>anl y BAafon/ 27 M 
5“B , Joilam T Savml 5 i C 
937 , 5eVer V DtUa i Ilsnr 91, 
60 1 C 7-14 . Gadlgl v F Irm of 
CiCataadt 31 M L J 77/ 
38 \ C bi5 

(A) Addif®"* Toil* ciifd in IlatiJat 
V liamdoi |3 II 677 
{<) tihaf^rdia t Cha^dtamani 53 C 


937 . 100 1 C 286 

(</) Chundet Monte v Santo F)Conee 
1 \\ I\ 2Sl _ „ _ 

(e) HoilJat V liamdai ,,, 

hrlthna r Corporal on of Colculio 
3f C 405 Kamthodt r Rukmfrv 
28 St 437 , Paiaraih » l<a}a /«'" 
4 A 235 

(/) Adii]\ < 00 / Co V Pannafof. 37 C 
134} 
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Plaintiffs cannot recoTOP undtr this ael 'cither nominal damages or a solatium, 
but must flhow that they have suffered appreciable pecuniary loss by the death of 
the deceased or had a reasonable expectation of pecuniary benefit, from the cont! 
nuance of the life of the deceased (a) 


In a suit for injunction and damages where it was ordered by consent that the 
defendant was to purchase the plaintiff's interest In the said property and pay the 
price to bo settled by certain referees and the plaintiff died after tho valuation 
had been made, held, that tho right to sue survived to the legal representatives of the 
deceased plaintiff (b) 

Before this Act the law that prevailed was embodied in the maxim aclto 
personalis dc But this Act conferred the right of action to the executor or 
admlmslta\oi or repreaentative of the dccefts'^d A son adopted by the widow of 
a deceased Hindu is the legal reprcscatativd of the deceased and he is entitled to 
maintain a suit under this Act Such aa adopted son is not, however, entitled to 
any portion of the damages awarded in the suit allotted to him as a child of the 
deceased (c) Similarly It has been pointed out that the relations of a person 
whose death was caused by tbe wrongful act of another were not, prior to Its 
enactraent, entitled to claim compeosatioo on account of bis death. Tb** right 
to claim, compensation in eucb a case was created by tbe Act Tbe word 
'represeotatiro' Is not limited to tbe executor or administrator, neither does it 
extend to heirs gene*ally, but mcladea ail or any of tbe persons for whose 
benefit a suit under the Act can be maiatalned. Tbe beneficiaries are sot entitled to 
compensation jointly but are parties entitled to relief severally in respect of the 
same cause of action which is enforceable at tbe suit of all or any one of them 
suing for himself and tbe rest The case Is analogous to a joint decree bolder who 
can. with the permission of the Court, take out execution of the decree for the 
benefit of himself and the other decree holders Querry, Whether tbe running 
of time under tho Act Is suspended by any disability (d) 


11. Measure of damages The principle upon which damages are to be 
assessed is that of loss of which a pecuniary estimate can be made, and, therefore, 
compensation in tbe form of a sofotitfin cannot be given Pecuniary advantage 
means not only that to which the deceased was legally entitled but of which bo 
had a resonable expectation (e) Distinct evidence of tbe loss sustained or benefit 
expected is not necessary aud the amount of compensation is to be determined by 
a consideration of all the circnmstances (/) 


la) Natayenr Municipal Se 16 B 254, 
Sykei T W (5. /?y Co 44 U } 
C. P 191 . Dae^oorth v Johtuon, 
4 H «c N 653 tefd |o 
(&) Choonemonty r Ham KliJiar 28 
C 155, 5 C W N 242 
(e) yinayaJ^ r G / P /?y Co , 7 
B H C R O C 113 
(rf) Johnson r Madias 9^ Co 25 M 


(<) Ralanaial r Q I P Ry Co_ 6 

B H C R O C 130 
(/) Kallydas r 6 I Ry Co., 2 C. 
\V N 609 632 , lereried oa taoiKct 
poult in 23 C. 401 , Vinayal r. 
C. / P Rii Co, 7 B R C.R. 


O C 113, Nataym r Municipal 
Commlssioneis <Jc., 16 B 254 

(Difficttltj in aisc'iiBg compemitioo 
poioted ool) 
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307 (S 269 P 90). (7) Subject to the provisions of 
sub-section (2), an executor or administrator 
or admm°/tra°or'“i°o' tas power to dispose of the property of the 
dispose of property deceased. Tested in liim under section 211, 
either wholly or in part, in such manner as 

he may think fit 


Jllustrations 

(i) The deceased has made a specific bequest of part of his property The 
executor not haying assented to the bequest, sells the subject of it The sale 
IS valid 

(li) The executor in the exercise of his discretion mortgages a part of the 
immoveable estate of the deceased The mortgage is valid 


(2) If the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh or Jama or an exemnted person, the general power don- 
ferred by sub-section (1) shall be subject to the following 
restrictions and conditions, namely — 


(f) The power of an executor to dispose of immoveable 
property so vested in him is subject to any restriction which 
may be imposed in this behalf by the will appointing hinii 
unless probate has been granted to him and the Court which 
granted the probate permits him by an order in writing, not- 
withstanding the restriction, to dispose of any immoveable 
property specified in the order in a manner permitted by the 
order 


(ii) An administrator may not, without the previous 
permission of the Court by which tbe letters of administration 
were granted, — 

(а) mortgage, charge oi transfer by sale, gift, escliango 
or otherwise any immoveable property for the time being 
vested in him under section 21J, or 

(б) lease any such property for a term exceeding five 


years 

(til) A disposal of property by an oxooutor or “'’mini'itia- 
tor in contravention of danse (t) or clause (ti)i ns i 
may bo, is voidable at the instanoo of any other person intorcs - 
ed in tbe property 

(3) Before any probate or letters of administration is or 
art granted in snob a case, tbere slmll bo endorsed j 

nnntxcd thereto a copj of sub section (I) and clniisos (0 
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{'mj of sub-bection (5) or of sub-seotion {1) and clauses (li) 
and ( III ) of sub-section (5), as tbo case may be. 

(4) A probate or letters of administration shall not be 
rendered invalid by reason of the endorsement or annexure 
required by sub section (3) not having been made thereon or 
attached thereto, nor shall the absence of such an endorsement 
or annexure authorise an executor or administrator to act 
otherwise than in accordance with the provisions of this 
section. 

1. Change. The words ‘ subieet to the provisions of sub section (2)/ occurr 
ing In sub see. (1) and the words ' If the deceased was a Hindu namclr — ” In sub 
see (2) are new There has been a change to the numbeiing of the aub sections 
The six sub sections of the Probate and Administration Act have been reduced to four 
10 this Act 

2 The section The section deals with the rights of executors and 
administrators to deal with estates of deceased persons qua executors and 
administrators, t e , not as persons having any beooScialloterests in those estates. 
Except In respect of oases coming under sob section (2) an executor or admioistra 
tor has absolute right of disposal over the entire property of the deceased and tbero 
Is 00 dUtiactloo betweeo (bo powers of an executor and an admisistrator after the 
grant In the case of Hindus «tc. sub see (2) Imposes restrlotioas on tbo powers of 
admlnietratora eo that they do not occupy the same position as executors (a) 
These restrictions however hive no application when the administrators deal with 
their Interests not as administrators but as persons beneficially interested (b) With 
regard to tbo power of an executor, it has been laid down that be * may dispose of 
the assets of the testator, that over them be has absolute power , and that they 
cannot bo followed by the testator e creditors. It would be monstrous If it were 
otherwise , for then no one would deal with an executor * (c) In (be case of Hindne, 
etc, however, the powers of an executor, are subject to restrlotioas Imposed by the 
will (sub sec S) (d) ‘ The principle is that the executor or administrator In many 

instances must sell in order to perform bis duty In paying debts, etc , and no one 
would deal with an executor or administrator If liable afterwards to be called to 
account” (e) The word ‘admioUtrator* In this section inclndes an administrator 
under a limited grant who can dispose of property like an ordinary admlaUtra* 
tor (/) This eection docs not draw any distinction between real and personal 
properties and the executor or adofnlstrstor has tbs same power to deal with 
either classes of properties (p) The title of the legal represeatatlTe (s net affected 

(«) liemJhoft * If 34 I C. 

123 , K« Lta Urn r Sate ^fah, 

2 Rsai 4 79 I C 729 
U) Jora V MafJm, II C N 

CCIIX. 

U) liAah V lix-'ii 4 T R. 625 

t m 

<d) A'sfsyenaianrf » Rtnatofnt, 54 M. 


L. J 677. 109 I C 47 
(«) \V crtfd IS Bazayat , 

5 L A 211. 221 

(/J Dt T D< Si a. 27 B, 103 

(fi Sc. T Ttdae 

3 C L. J 2X 267. Sodomy a. 
RdiicieU, 6 B** L R. 6"^ 
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by mortgage of bis interest by a legatee and not even by a mortgage decree against 
the legatee (o) S 90 of the Probate and Administration Act did not apply to the 
Administrator General (6) 


3 Conveyance by executor Where a party professes to convey all his 
estate and interest in particular lands, the operation of the conveyance is not 
limited to the estate which IS vested m him in the character in which he purports 
to join in the conveyance (c) It is immaterial therefore whether the sale or 
mortgage is made m the capacity of an executor or absolute owner or beneficial 
owner A sale by an executor is presumed to have been made in the ordinary 
course of administration and where a person has several estates and interests m 
land and ho conveys all his estates and interests every estate and interest vested 
in him will pass by the conveyance (d) The title of the purchaser is not affected 
even if the administrators do not describe themselves in the conveyance as adminls 
trators but as heirs and as heirs their right to sell extends to only a part of the 
property conveyed (e) But this principle will not apply if the vendor does not 
jom in the conveyance as executor but joins as absolute owner (which he is not in 
fact) It is the true interpretation of the deed that has to be ascertained (/} 
In case of a sale or mortgage bj an executor of the testator s property the ordinary 
presumption is that the executor acted iq the disobargo of his duty unless there is 
something in the transaction which shows the contrary (o) But where an executor 
does not enter into the transaction as executor and is not known by the other 
party to be the executor then the other party cannot show that bo was in fact 
dealing with the executor (A) The power given to an executor is presumed to bo 
annexed to bis office and therefore is exercisable by the holder or holders thereof for 
the time being and is not intended to bo personal unless clearly so indicated (i) An 
executor who renounces is therefore not i/apable of exercising such power (j) 


An. executet may be presumed by a 6<m«/ldc putchaaoc Qt mortgagee to bo deal 
iDg with the estate for the purpose of the administration, unless there is sonicthinB 
in the transaction which shews the contrary, and may giro a valid titio to it 
Such purchaser or mortgagee will not be bound to look to the application of the 
money nor will ho be liable by the mere absence of a statement of the purpose for 
which the money has been obtained on tbc ground of a presumed knowledge that 
the money was to bo applied otherwise than for the payment of the testator s 


(a) SounJaralhan mal r Narajanavaml 

42 M L. J 567 

(t) 5<iraiDo(i V /iJm Cenl 23 C 

560 

(c) De Sha t Dt SUa 27 D 103 

(ii) Soofe/nflo y Iiah!mfu!a 6 Bom L 

R 8S0 Copal V AfudJoffiultl 

MB L R 21 SiCllHiaf r 
\fehetial 64 1 C 397 
(e) J’leonat' r Surja 19 C 26 

34 5 

(/> I^ura y [iljtoi "il C 362 

llanl’ of llemfaj y Sultnan 33 B 
1 10 n«« L IL 1065 I’ C 


See Nomieiunal V Vectaptt rtnaf 59 
M L J 596 

(s) /?e 1 enn <9 Fat e i Conlreel 

U694) 2 Cl 101 M4 
{h) io/offion V ^Itenhonugh (l9i2l 
I Ch 451 1913 AC 76 V 

6% 1 n 11 D3 

(0 /?e Smith <19041 I Ch 139. 
Ctavfotd y Fotthav (16911 2 Ch 

(f) CtabJohJ y Fenhat) (1891) 2 

261 /!« Gtn! » Fltkhti i J 

Ch 75 KtaU, y Oarlon M Vr. 
34 II MV 304 
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debt! (o) A rurcbR*ef from an executor is pot bound to enquire whether debts 
or legacies bate remained unpaid (6) An executor of a Muhammadan will can 
Talidlr conrey the testator's ImmoTablo properly cren without taking out 
probate (c). 


4. Where thoro Is collusion. Where there Is collusion between a 
purchaser or mortRagec and the executor the alienation Is Told (d), but that 
an executor may waste the money is not alone auOiclent to invalidato tho 
sale or mortgage (e). ^^here there Is collusloo, a creditor or legatee may 
follow the assets (/). prorlded he enforces bis right within a reasonable time 
before tho claim becomes barred by acquiescence (rr) If a purchaser 
cognisant of tho fraud buys at a low price he may be made liable for the 
full Talue(A). If there Is a reasonable doubt as to tho person entitled to a fund 
or the capacity of 0 person to gire a ralid discharge for tho fund, a trustee (or 
personal reprcscntstlTO} is entitled to protect himself by payment into Court (O. 
Under this section, therefore, an executor has power to dispose of the property for 
all purposes blading upon the estate, and cren where the exe:utor deals with the 
property for purposes not strictly binding on the estate, the alienation, such as a 
sale or mortgage, cannot bo questioned so as to defeat the hona^de alienee who bad 
DO notice of the fact that tho executor waa using his powers for purposes not 
binding upon the estate But tho principle docs not apply where the alienation is 
made for purposes not binding upon the estate and the allcoeo has notice of that 
fact (;) 


5 Alienation by an oxocutor Executors may ralldly assign the bulk (IL) 
or the whole (() of the testator's estate to aecuro the payment of a creditor or 
creditors Largo powers of alienation bavo been given to executors so that they 
may not be Impeded In their work of admtnlstratioo and tbo title of the purchaser 
may not bo rendered unsafe or uncertain <m) Thus, a sale byan executrix, 39 years 
after tbo testator's death, of a leasehold obarged with the payment of an annuity 
without the concurrence of tho annuitant has been held good (n). Although lapse 
of time is immaterial, evidence of payment of debts Is a material factor, for in face 
at viab. os ’/Jauiw. eAUu-itAM. hv s.m.x.u.Vw av.e.’srt.*. k/b 


(a) Cotter y CarlBilghi, 7 H L 731, 
Re Henson (l^JOS) 2 Ch 356, 
5ooicman v Rahimtuia, 6 Gom L 
R 600 , C Nara^anaiaml v 
Ramaiaml 54 M L J 677 
(4) Re Tan^erajr fyilhaume 20 Ch 
D 465 . Re misller. 35 Ch D 
561 

(c) Mahomed v HaigovanJas, 47 G 

231, 70 I C 269, 

(d) Afead r 0/«iy 3 Aik 235 

(e) mate v Soolh 4 T R 625 n 

{}) Hdl V Simpson, 7 Vei 152 

M’Leod V ‘Dtummond, 17 Ve*' 
152 

(g) Andrea » fVrIgUy, 4 Bro C C 

125 , A/ Lead v Drummond, 14 
Ve*. 353, 359, 363, 17 Ve*. 152 
(fi) <5»er V. Corief. 1 P W 148, 
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(i) 


(Jt) 

(/I 

(mt 

tn) 

(a) 


Rtee V Gordon II Beav 265 
Re Parpen tyitl Trusis, 39 Ch 
D 303 

Namieruma! v V'etaperumal 59 
M L. J 596. 128 1 C 689, 
Tara^eswat v 55 C 892 . 

47 C L J 569 

Vane v Rlgden, 5 Ch 

Woleerhampton 6-c , v A/a«/ofl, 
7 H & N 148 
Walker I80-I, 

Re IVhlsllet, 35 Ch D 561 
Re Molyneaux i5c, 15 L R Ir 
383 , Re Vetreil « Contract, 
(1903) I Ch 65 (Ib year* alter 
teitatoi** dealhy , Atteriborough 
Solomon, 1913 A C. 76 
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Personal representalives may dispose of legal and cdmlablo assets or mere choses 
in action (o), and even assols speoifically bequeathed (S) They may pledge for 
administration ofthe estate and the pledgee may sell if the articles are not reiee 
med within the proper time (c) 


An executor s power, however, is limited wbero ihe power of the deceased to deal 
with the estate was 1 mited Thus the executor or administrator of a surviving 
trustee stands on no higher ground than an ordinary trustee and therefore cannot 
alienate property if not warranted by the terms of the trust (d) A power implying a 
personal confidence does not pass to the executors (e), but this view has been 
oballeuged and it hag been held that powers exercisable by trustees passpn/na/ecie 
with the office to the holders for the time being (/ 1 The mere fact that the testator 
intended to that the property should not bo divided till the minors attained the 
age of 21 does not give rise to the inference that the testator intended to impose 
any restnclion on the power of alienation of the executor (?) 


On the principle delegaius non potest delegere an execalor oaaaot delegate 
his power where a personal trust or confidence 13 reposed in him but must exercise 
his own judgment and discretion Thus it has been held that he caonot contract 
to sell by attorney (h) But the rule is ooofioed merely ton discretionary act 
An executor may assign and give a valid power of attorney to collect debts duo 
to his testator'* (0 


An executor once having assented to a legacy under S 333 is not oompetoot 
to deal further with the ptoperty Although under this section, an executor can 
dispose of the property of the deceased in such manner as be thinks fit it has been 
said he must be able to givo reasons for doing so [j) This observation it may 
bo remarked either means nothing or unduly restricts the power of the executor 
for the mortgagee or purchaser is not bound to see to tho necessity of the sale oi 
mortgage or to the application of the fund The transaction will be binding even 
if there be no necessity for the aiienatioo unless It be apparent on the face of the 
proceeding that there is no such necessity (A) As the executor has complete and 
absolute control over the property of Ibo deceased nothing which bo does can be 
disputed, except on tho ground of fraud or collusioa between him and the creditor 
which will vitiate any transaction whatever (/) In Badha v Jogesh {m) the 


fa) /Vurenl v G{/orJ I Afk 463 , 
Vane v Rlgden 5 Ch 663 667 , 
Grafiam v Drummond (1896) 1 

Ch 963 

{«) Caer r Cedef I P W I4S. 
•ZTdv/or V ffamklni 8 V«». 209 , 
tload V Laid BatHngfon 6 

(e) fiinitll * Plaice 23 L J Ch 

441 

(dj W.lkcf 197 . Lewin 568 
U) Cafe V »fldf 16 V«. 27. 

r Paihci 18 Or«r 552 fpow« la 

(/) I Ch 139 144. 

r fJ69J) 2 Ch. 


26J tee Pe C/unden sod d/<u* i 
Contioct (1909) I Ch 690 
(ff) Sfiemalt v Sfiel^h Ahmed 33 Don 
L R 1056 

fA) Comte * Cate 9 Co 75 
(« W 593 12 Ed Vane r Plgden 

5 Ch 663 tee Creenaell v Parfer 
(1902) I Ch 53a ^ , , 
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title of the executrix to act as such was doubtful, but in as much as she was, as a 
matter of fact, in her dealings with others, acting as such and the mortgagee bad 
acted in good faith in advancing money to her, the transaction was held good 

6 Sub'Sectlon (1). This eub section embodies the English law as to per. 
Bonalty (a). It applies to executors as well as to administrators and the words, 
“power to dispose of, ’ include any disposition by way of sale, mortgage, charge, 
exchange or lease, and may also include a gift—thougb the validity of the gift will 
be dependent upon the consent of the beneficiaries (&) An executor or admini* 
Btrator has authority to sell or mortgage tho testator's property in due course of 
administration and give a complete title to the purchaser or mortgagee free from 
the charge or trust that may have been imposed by the testator for payment of a 
legacy (c). But where alienees have constructive notice of a charge created by the 
will, the alienation will be subiect to the charge (d), so also where the alienee knows 
that money is not wanted for purposes of administration the alienee holds subject 
to the claims of creditors and beneficiaries (e) Onus lies on the person seeking 
to set aside the alienation to prove knowledge of the alienee of the true state of 
facts (/) The alienee IS not bound to enquire whether the legacy charged on bis 
estate by the testator has been paid and, unless be has express or constructive 
notice of the charge, the alienee acquires a valid title unaffected by the charge {g) 


The executor or administrator may sell a part of the estate to a creditor at 
a fixed price in discharge of the debt (A) or sell the share of a deceased partner 
to the surviving partners (t) A power of sale out and out docs not authorise the 
executor or administrator to create a mortgage unless the power is given for 
raising a particular charge only (j). But the contrary view has also been taken, 
namely, an executor who is given power by the testator to sell has power 
to mortgsga the property unless prohibited from doing so by the testator {k) 
A power of sale would not justify a sale either of timber (0 or minerals (m) 
apart from the land without the sanction of Court As to sale by an executor 


(a) /ifa Sein v Chelly Firm, 3 Rang 
4« 450 

(t) The Eoifern Mortgage (Sc * 
Rebati, 3 C L J 260, 266, 
MeLeoJ y ‘Drummond 17 Vet 
i52. 154 , I'ane v Rigden. 5 O. 
663 

(c) Razauet v 'Dooltchand, 5 I A 
211 

(d) SenJt Bombsv T fiu/eman 33 
B I. 10 Bom L R 1065 P C 
tee Hill y 5imy»on. 7 V»i |52. 
Ramhentmal y Vetrogtiiimal, 59 
M L. j 595 

(<) Rlchllt V Leah 20 Ch D 745, 
Re VemlVt Conlrecl, (I90J) I Ch 
65 

(/) Coner r Cattarighf, L. R 7 H 
L- 731. 

(f) Certtt y Ccrtailgfit. L. R. 7 H. 
U.73I 743 , QretnJerr 
4 C 697. 
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• Bw 390. Cock y •Daazon 
29 Beav 123. Kanll y Krhlo 3 
C 'W. N 515 , Deeno Mouet y 
TorracAurn. 3 W R Mj, ,p y 
I D. Zalnab y CheUy firm. 51 
1 C 563 . Chetlyar Firm y Ten Ma 
6 Rasg 411 

(i) ‘Pama y A'aPln 6 C. W N 
362 , RaJanI y Ramanaih, 23 C. 
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devisee or legatee see Halsburr (a) An eiecutor or admraislrator may sell (S) 
hut not in satisfaction of hia private debt (c) 


The property alienated cannot be followed into his (the purchasers) hands 
by either creditor (rf) or legatee (e) The right of the heir is a right in personam 
against the executor (f) The title of the alienee will not be affected by the 
fact that a long time has elapsed between the death and date of the alienation ig) 
nor by the fact that the alienation does not purport to be made for administrative 
purposes (ft), nor to be executed by the representative in his character of 
representative (i) 


An executor or administrator may deal with a olaim or debt as owner of the 
estate and may, therefore pay on such evidence as he thinks sufficient may accept 
any compensation or security for any debt and may compromise compound 
abandon submit to arbitration or otherwise settle any debt account or claim 
relating to the estate of the deceased (^) Two or more personal representatives 
may ]om In distraining or may distrain alone for tbe whole rent due for 
they are regarded m the light of an individual person (it) 


7 Mortgage An executor has full power to mortgage, eg, for the 
immed ate wants of the estate (f) and his authority under this sub section is not 
fettered by any stipulation in the wiU(ni) This power has been reoogn sed 
by tbe Courts in tb s country unless in the case of Hindus, etc its exercise has 
be n prohibited by the terms of tbe will (n) An executor may not only pledge 
or mortgage assets for the purpose of administration but may give the mortgagee 
a power of sale (o) A power to raise money by mortgage or sale author ses a 
mortgage with a power of sale (p) Executors have authority to confer a power 
of sale on tbe mortgagee (p) 


(o) XIV 298 iq 

lb) Rt Caiend lb & Arnolds Conhact 

1912 W N 83 

(c) M Lead v Dnsmrnond 17 V«s 
152 170 , Haynes V ratshaw 11 
Hare 93 Re Morgan 16 Cb 
D 9) RckeUs V Letts 20 Ch 
D 745 

(d) Nugent V Qijfoid I AlV 463 
ClUot V Aferdman 2 Aik 41 

(el <5«f V Corbet 2 P W 148 
It bole V Booth 4 T R 625 n 

(/) A Imunnha v Sirdar All 29 Bom 
L R 434 102 1 C 129 

(si Re li butler 35 CK D 561 Re 
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Ch 101 
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R 7 H L 731 

(n U XIV 296 7 Re t'en/j arrj 
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Id He //en.on (190“J 2 Cl 
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{)) Wolker 190 
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Child & Co V Horley 16 Ch 
D 151 
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54 I C 321 ,,, 
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483 Puma v Nobln 8 C W N 
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Rebalt 3 C L. J 260 266 
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V Chelly Firm 3 Reoj 443 
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A raorlBagc not In coaformttr with the terms of a wlllli Inralld, «j7,wh"re 
the will directs a mottgago to bo made to A but It Is, In fact, executed InfATourof 
B (a), or where a larger amount is borrowed than that directed by th*' testator (2*). 
But such a mortgage cren though cot in accordance with tho terms of a willts 
ralld if made by virtue of power conferred on the executor by law lndopend<*ntly 
of the will (c). Repressntatlres cannot invest on second tnorlgagca (d) or on 
stock mortgage (e) or on contributor) mortgagee/). An executor who has once 
released an estate from liability under a mortgage executed by tho testator eannot 
charge it again, partieularly where the assets sought to bo charged are, on tlio 
testator's death, vest'^d In the heir and ao never vested in tho executor (j) A 
mortgage effected with the written consent of every bcneSciary may fairly bo 
regarded as in substance a mortgage by the beneficiaries themsclrca (h) “dbo 
power to mortgage is not taken away by a decree for administration where no 
receiver has been appointed and no ioJnacUoo granted" (i) 

"The title of a person who lends money to another, cot known by tho lender to 
be, bat who is in fact, an executor, for his private purposes, upon ac cqmtablo 
mortgage of what is really the testator's property, is postpcced to the prior equity 
of tho persona beneficially Interested in tho property" (y) Fraud or collusion on 
the part of the loader will vitiate tho traosactiaa (^) . 

An executor can pledge the goods of the testator The proviso to S ITS of the 
Contract Act has no application to the case of a sole executor transferring to him* 
self the goods (shares la this case) of the testator with the fraudulent intention of 
misappropriating the same and then in bis persona] capacity pledging them with a 
third party who has no knowledge of the fraud (/) 

8. Executor's power to borrow money In the absence of any special 
power given to tho executor to borrow, or to charge the estate for loans made to the 
executor for the benefit of the estate, an executor cannot render the estate liable for 
moneys borrowed by him for the purposes of tho estate, even though at tho time 
of the advance it might have been represented to tho lender that the money was 
required for the purposes of the estate (m) An executor is only personally liable and 
cannot be sued as executor so as to get execution against tbo assets of the 
testator (n). Even where an executor takes a bond given to him as executor he can 
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only sue m his personal capacity (o) /or when be signs bimsell as executor these 
words are words of description and do not qualify his liability (b) An executoi 
borrowing m the course of administration for the purposes of the estate though 
personally responsible for the payment of such debts is entitled to be indemoffied out 
of the estate for such borrowing if ho shows that it was reasonably and properly 
made (c) An executor who pays a debt due by the estate may retain the 
amount (d) 


9 Executor s power to carry on the testator s business An executor 
or administrator has no power to carry on the business of the testator (e) except for 
the purpose of winding it up (/) Unless authorised by the testator an executor 
cannot employ general assets of estate m the business fg) but only the assets already 
embarked (A) His authority to carry on the business may b'' implied e g from a 
general power to postpone the conversion of the testator s estate bequeathed upon 
trust for sale (t) , but the executor cannot carry oq the business indefinitely (/") 
Even in the absence of express authority on executor is not bound to dose the 
business immediately but try to preserve »taa an asset (Jl) and bo Incurs no liability 
if he continue the business for the purpose of realisation provided be has acted 
bona fide (1) He has no power to borrow money or ebargo assets ouisiie of bis 
business for repayment of the loan (m) unless be is expressly outborised to iQvreaae 
the business (n) It is well established that an executor carrying on the trade of bis 
testator under a testamentary trust is liable personally to bis trade creditor nod is 
entitled to use as a trader the trade assets of the testator Ho does not violate bis 
trust by carrying on the trade m conjuoctfoo with bis co executor who is not nain^d 
as a trade trustee He has a lien on the specific assets of the testator appropriated 
for the purpose of business and can charge its ossets (o) notwithstanding the fact 
that ho avowedly contracts uS representative (p) He is entitled to be reimbursed out 
of tbe assets iQ priority to the claims of creditors if the liabilities have been properly 
incurred and for a resonable length of time to sell the b isiness as a going concern (7) 
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Tbe onus lies on the executor to show tnat be acted with a view to sell the business 
as a going concern (a) An executor may pledge any portion of his testator s estate 
in order to raise money for the purpose of administration, even when it is necessary 
to carry on a business left by the testator (6) 

10 Executor’s right to appropriate If a legatee be sui juris the 
executor may make a bargain with him, not to insist upon tbe payment of his vested 
legacy in cash, but to take over a portion of the assets at tbe market value, and so 
to pay him (c) Appropriation may be thus made in favour of a residuary legatee 
provided he does not get more than his share of tbe assets (d), or m favour of a 
legatee who is also an executor In advance of final division of the testator’s assets (e) 
A legatee has a right to require the amount of his legacy to be invested by tbe 
executor when the legacy IS vested m interest hut payable ID future and this would 
amount to appropriation but no such appropriation can be required to be made where 
the legacy is purely contiogent, although the executor is at liberty to set aside a 
sufficient sum foe the legacy without being liable for tbe loss, in case any loss 
arises (/) * Where an appropriation in the strict sense of tbe word has been made, 

all profit and loss, as the case may be, in respect of the appropriated fund goes to or 
falls upon the legatee' (j;) 

11. Executors right to compromise claims Very large powers of 
compromising claims are given to the personal representatives if they act fairly 
An executor acting honestly can admit tbe claim of his oo executor although bo 
would do well to apply to Court (A) Settlement of an accouot by one of several 
executors Is binding upon the others (>). but a beneficiary is entitled to eballengo a 
settlement arrived at between the trustee and one of their number (j) A com 
promise prejudicial tbe estate will not bo upheld (A) Where disputes were settled 
by a consent decree and by the execution of a Aabaliyot one of the parties was not 
allowed to turn round and contend that tbe kabuUyat was not binding on him (1) 
But where an executor or administrator enters into a compromise In excess of 
his powers tbo compromise is not lawful and may be set aside (m) Executors cannot 
by compromise obtain a declaration that tbe will is valid or make the estate liable 
for payment to be made to any person tn) A compromise between parties may be 
superseded by a judgment of Court (o) 

12 Executors power to endorse notes and bills "Executors or ad 
mmistrators may endorse and assign over a promisory note payable to tbe deceased 
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or his order (a) But they cannot deliver a note on which the deceased wrote his 
name (b) They may however fill up the blank space for the drawer s name with 
their own names and so make the instrument a complete bill of exchange (c) 
Presentment notice of dishonour, and payment should be made by and to the 
executor or administrator m the same manner as by or to the deceased (d) 


13 Executoi s power to exercise a right of election Where a testator 
has a right of election it may be exercised on his death by his executor (e) e 0 
an option to purchase the land demised (/) or a claim to an allotment of shares (?) 
but an option given by a testator to his son, it was held could not c 
exorcised by the sons executor (k) 


14 Where a discretion Is given to executors Where a discretion is 
given to a certain person the general rule governing the exercise of that discroti 
IS thus stated ( 1 ) If the gift be subject to the discretion of another person, so 
long as that person exercises a sound and honest discretion I am not aware 
principle or any authority upon wh ch the Court should deprive the party of t 
di crttionaiy power Commenting on this dictum it has been observed (;) a 

where a discretion IS given to trustees the Court will interfere and sec w ct 

discretion is properly exercised whether it is an honest and proper isere i 
Accordingly in i!/aieji6Aa»v Muljtbho^ {K) the Court refused to fix a limit to tM 
expcudituro to be incurred by turstecs where it was left to their discretion an 
where It ^^a8 not alleged that they bad exercised their discretion improperly a 
dishonestly Whether any discretion is given at all and, if so its nature or oxten 

IS to bo determined upon the construction of the will Thus by the words ou oro 
pay my share of the expenses whatever they may be it has been held t o 

did not intend to give the executors such an absolute discretion m the ma e 

might deprive the beneficiary under the will of any beneficial interest m the cs a 

The Court might order an enquiry to determine what was tbo proper sum for s 


expanses (/) 
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Where discretion II girca to the executors In express tcrtns thep may exercise it 
according to their judgment The onus of shotviog that it was an improper exercise 
of the authorily is on the parly alieging the faet But an executors discretion is 
not limited to the case where a ipccific discretion is vested in him by the will, bo 
has a discretion incident to the office , but It Is a very difTcrent discretion from a 
special discretion or authority. Be is oot to say "I will do whatever In my 
discretion I think fit* , but tho onus lies on hitn In such a cats to show that things 
were in such stale, that it was forced upon him to exercise a discretion one way or 
the other In cate of any difficulty It is better for him to apply to the Court for 
guidance (o) 

15. Powers of executors under tho wills of Hindus (i) Prior to the 
Hindu )Vtllg Act The title of the executor is founded solely and simply on tho will 
of the testator considered as an {nstromeut of gift The grant of probate confers 
no title upon him. m fact probate Is not necessary The powers of the executor are 
those of a manager (b) (ll) On the pasftrg of the Hindu Wills Act Tho immediate 
effect of the Act was to place a Hindu executor who was la a position and chose 
to take adrantsge of its provisions, on precisely the same footiog ns the executor 
of an Anglo Indian testator, in so far as concerns the taking out of probate and the 
vestiag in him of tbs estate of the deceased (c) Executors appointed h) the parti 
eular class of Hindu wills contemplated by the above Act thus aecjuircd tho same 
estate and interest In the property of the deceased together with the same 
restrictions as to representing the estate in a Court of Justice us obtained by Engilsh 
law (i) (III) On the passing of ProbaU and Administrotion Act The effect was 
considerably to curtail tbo powers of an executor or administrator In cases where tho 
Act applied 8 00 of tho ^ket ran as follows — 

“An executor or administrator has power with the consent of tho Court by 
which the probate or letters of admioistratloo was or were grouted to dispose of the 
property of the deceased, either wholly or in part. In such mauner as be thinks fit 


Provided that the Court may, when gtaoUug probate or letters of admlnUtratjon 
exempt the executor or administrator from tbo necessity of ohtaimug such consent 
as to the whole or any specified part of the assets of tho deceased 

Both executor and administrator required the sanotion of the Court m order to 
dispos" of property of the deceased A Hindu executor could transfer an estate to 
the Administrator General under Act II of 1874 s 31 and this section had no 
application to estates vested in the Administrator aeneral (e) (iv) On passing of Act 
VTqfJ8S9 3 14 of this Act substituted what Is virtually tho present section in 
place of the above ia tbe Probate aad Adanwlslratloa Act The operation of the 
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section was retrospective so it rendered voidable all invalid alienations that had 
been effected between 1881 and 1889 (a) 


17 Sub section (2) It will be seen that the powers of an executor or admi 
nistrator, if the deceased was a Hindu, etc , are not the same as those of one under 
English Law or under the Succession Act This will be obvious on a comparison 
of the language of this sub section with that of sub section (1) The latter lays 
down the English rule (6) This sub section, which applies to Hindus etc restricts 
the power of the executor or administrator (c) Even where a person was 
entitled to a grant under the Succession Act but he actually obtained the letters 
under the Probate and Adminmistration Act held, the letters must b6^_,regarded as 
being under the Probate and Administration Act giving powers that a grant under 
that Act could give (d) 


The object of the section m placing these restrictions is to enable the Court to 
make an order for alienation of property only when the Court is satisfied that sue 
alienation is necessary for the purpose of adm nistration of the estate This sec 
tion has no application where the estate has been fully administered An estate 
cannot be said not to be fully administered because it is charged with the paymen 
of maintenance allowance to the admiaistratrii (e) The Legislature did not 
it prudent to entrust to an executor or administrator m the moffussil the u 
powers conferred by the Succession Act {/) 


18 Sub section (2) Clause (l) Unless there is any rsstnotlon imposed 

by the will the executor or executrix does not need the permission of the our 

to dispose us he thinks fit of all or any of the property vested m bun Wher 

there is no such restriction the Court has no power to intervene in the a * 

tion of an estate in the hands of an executor and an order sanctioning oliena i 
13 %vithout jurisdiction (p) An Administrator General to whom an executor ra 
fers by deed his interest in the estate is an executor for all purposes oonnec 
with the estate of the testator (ft) The section in no way supersede ^ 
of the Transfer of Property Act It simply gives the ereeater ‘h" "d'” ” 

of sale that an owner would have . 0.0 far a, they are not I'-*' " 

aa sneh those power, would he snbjeet to the usoal rules of equity (. Au ci 

Tas no power to convey an estate as eveoutor after the estate has been wound up 
except that the shares of tho legatees have not been made over to them U) ^ 
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The executor is bound under this sub olanse by the restriction imposed by the 
will unless released from the restriction in the manner stated in that clause (a). 
Restrictions may by Imposed impliedly upon the powers of an executor to dispose 
of the immovable property of the testator (6) A direction by the testator that 
his estate should be managed by the Court of Wards does not by implication 
impose any restriction as the Court of Wards has full power of selling or disposing 
of the estate (c) A direction to sell or mortgage properties left by the testator 
does not impose any restriction on the executor a power (d), nor docs a direction 
to executors to sell property in order to ohange the investment if desirable for the 
benefit of the trust property (e) Restrictions, which are void, on the enjoyment 
of property by legatees are to be rejected as having no operation ( f) The principle 
has been extended to restrictions on powers of executors and administrators, so 
that where the restrictions are invalid the executors are free to alienate and an 
executor who is also a residuary legatee is not affected by restrictions imposed 
in the will (ij). A Hindu widow appointed as executrix <s competent to sell 
immovable property in the absence of any restriction on her power of disposing 
of the property and she will be deemed to have sold in her capacity as executrix (ft) 
The executor of a will of a Muhammadan can validly sell and convey the testator's 
immovable property without taking out probate or obtamms the consent of all 
the heirs of the testator. Under S 211 the property of the testator vests in the 
executor and can be sold and conveyed by hin under this section and no grant of 
probate is necessary (i) 


Under this section an executor has power to dispose of the property for all pur- 
poses binding upon the estate and, even where (be executor deals with the property 
for purposes not strictly binding on the estate, the ahenationa such as a salo or 
mortgage cannot bo questioned eo as to defeat the bonafide alienee who had no 
notice of the fact that the executor was using bis powers for purposes not binding 
upon the estate. An aiienee with notice of the fact that the executor was using 
it for his own purposes will not be protected (j) 


19 Subsection (2) Cl. in') Ibe object oi the rule embodied In this 
clause is to enable the District Judge to see that the transfer applied for is necessary 
In the interest of the administration of tbe estate Where the administration 
has ended, there being nothing to administer, an order made under this section is 
without jurisdiction it Is the duty of tbe Court to undo that order so far as It 
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may he m hia power (a) An administrator must comply with the strict provisions 
of this section and the powers of an administratrix are tho same as those of an 
administrator (6) Ho has no power to alienate without first obtaining the express 
permission of the Court and he is strictly bound by the terms in which the per* 
mission is given (c) A per/nission to sell does oot confer a power to mortgage 
and such a transaction under such circumstances will he voidable The statutory 
provisions of tho Probate and Administration Act apply to Muhammadan estates 
overriding any rules of Muhammadan law that are inconsistent with them An 
administrator 13 the only person clothed with authority to act as represeutative 
of the estate of tho deceased and can bind the shares of the other heirs, and he 
cannot do so effectually unless he complies with tho provisions of this section (J) 
An application by an administrator for permission to sell or mortgage will not be 
granted unless tho alienation Is necessary for the purposes of administration (e). 
and then after the fullest enquiry into such necessity {/) Even where a grant is 
made under S 221 to an administrator limited to certain specified properties, 
all the interest of the deceased m the properties vests in ^he administrator under S 
179, and under S 191 letters of administration entitle the administrator to all the 
rights belonging to tho intestate and under S 269 he has the power to dispose of 
the properties or any of them The administrator can not confer any title which 
the deceased bad not (p) Where }ette*s of administration were applied for under 
the Indian Succession Act to the estate of a deceased person who was described 
as aConfucian, but who turned out to be a Buddhis*^, held, the sale of immovable 
property by the admioistralor without the previous permission of Court was not 
thereby rendered invalid (h) 

20 Permission to be applied for after grant Application for leave 
to sell by nn administrator Is to bo made not along with tho application for grant 
but after its completion (i) A mortgage by an administrator without tho previous 
permission of the Co irt Is voidable at the Instance of a creditor of tho deceased 
person (j) 

21. Duty of court It is not desirable to grant permission to an admini 
strator to sell immovable properties not in his possession to wnlch third parties 
claim an absolute title, or which arc subject to ostensible Incumbrances, unless it 
is proved that other properties, not the subject of contention, are not niaihbJo/or 
sale Nor should permission bo granted unless tho Court Is satisfied tliat tho salo 
13 necessary and in tho iutcrcsts of tho estate aa a whole [K) 

22 Sub.soc (2) Cl (11 b) Executors and administrators under English 
law ma> make an underlease of leasehold properties of the deceased within tho 
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period of the original demise (o) but peteoni taking a lease from them must ahow 
that the act was for the benefit of those bcacficlallr interested In the propertp (h) 
A lease with an option to purchase Is void (c) An executor cannot renew lease 
bolds in his own name (<f) nor can he purchase the reversion excpectant on the 
determination of a lease («) A bequeat of leaseholds to executors upon trusts 
to sell and to invest the procceda for the benefit of persons, some of whom are 
infanta will not enable them to grant an underlease and the Court of Cbancerf 
will not enforce performance of an agrecoient to tako such underlease (/) A 
covenant against ass gnment contained In a lease is not broken by involuntary 
alienation upon death (p) NN here there Is an expreaa provision restraining 
executors or administrators of tho lessee from underletting (h) or assigning (t), 
the representatives being thus named in the covenant aro bound by the condition 
but the restriction does not extend to them where they are not so named (j ) 
Permission to sell does not authorise an administrator to effect a mortgage for 
an amount larger than the estimated valuo of the property without any necessity 
being shewn for such a large sum being raised on motgage (t) The power of an 
administrator under this clause is limited to a grant of a lease for a term of 5 years 
A lease for a term exceeding five years is good as between the lessor and the lessee 
but 13 voidable at the Instance of any person Interested in the property (f), thongh 
it IS obligatory la ease of such a tease to obtain the sanction of the Court (m) 
A permanent lease based on a consent decree is bad (n) 

23 Sub«sec (2) Cl <U1) This section gives an administrator large 
but not unlimited powers of disposition and an alienation by him in excess of 
hU powers without the leave of the Court Is voidable (ol ootwithstanding 
the restrictions Imposed by the previous clauses andnotvodfp] It is however 
valid and binding on the parties to the transaction till it is avoided (9) So the 
holder of a money decree agslnst tbo estate cannot avoid the mortgage if it 
was bonafide effected for the purposes of the estate unless he is prepared to 
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make restitution to the mortgagee to the extent of the monoj advanced (a) 
It 18 voidable at the Instance of any other person interested (6) and it can 
be sot aside only on restoration of the benefit received to the persons from 
whom it has been received (c) A mortgage by a guardian is similarly voidable (d) 
Where an allenatioui though unauthorised and therefore voidable, is consented to 
by the beneficiaries under the will they are estopped from questioning its effect 
to bind their interest m the estate (e) A right to recover property by setting 
aside an alienation may be lost where it would bo inequitable to permit it under 
the circumstances of the case {/) 

Where an executrix With the object of defeating the claim of the plaintiff for 

maiutenance out of the estate alienated a large part of it and the purchaser 
was aware of the fraud, held, the plaintiff was entitled to recover her maintenance 
out of the property la the hands of the purchaser irrespective of the possibility 
of her claim being satisfied from other property (j) A bona jtde purchaser Is 
free from such a claim (A) Ss 273 and 307 are not intended to afford protection 
to unwarrantable and fraudulent dispositions by an administrator whose title 
rests on a grant absolutely void S 297 affords protection to debtors making 
honafide payments to a representative before revocation of the grant but docs 
not protect purchasers (i) 


Where an administrator is also the Aur/a of a family be cannot exercise those 
powers of a /urfa which he 13 directly prevented from exercising as administrator, 
eg where be desires to sell tbo assets of the family to pay the family debts 
His powers are no more than those of any other administrator under the Act, 
tborofore leave of Court is necessary m case of alienation by him (;) Oortsin 
persons who were heirs of a deceased lady took out administration to her estate 
limited to certain Government securities and sold thorn to a bono purchaser, 
held, they were bound to administer the fund fl'=i part of the assets of the 

estate!/) An alienation by a widow who takes out letters of administration with 
the permission of the Court IS valid under this section, irrcapective of the existence 
of legal necessit) , because the alienation is made lo tbo character of administrator 
and not of widow (f) 
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The saocttoQ by the Court must bo a sanctioa of all tbo esBcntial elements 
of the transaction including the payment and rate of interest in case of a 
mortgage fa) and on full disclosure of material facts (6) Tbo terms of the 
permission must bo strictly followed (c) There is nothing in the Probate and 
Administration Act which would justify a differentiation between tbo powers of 
a Hindu widow appointed as administratrix and any other administrator under 
the Act The validity of a sanotton granted by a District Judge caunot bo 
challengod collaterally oxeopt perhaps where the order is challenged on tbo 
ground of fraud (d) Where a suit for administration is before a Court competent 
to entertain it and to order that accounts should be taken in the suit, no other 
Court would ordinarily have power to grant permission for tho sale of property 
which forms part of the estate (a) Sanction obtained by fraud and misro* 
presentation of facts on an ex parte application is inoperative and no title passes 
to the purchaser or mortgagee in auch a case (/). Where sanction has been 
given by a Probata Court, a creditor is not bound to enquire into the necessity 
of tho advance (?) A sale by administrator without leave of Court may be avoided 
by means of a suit instituted for the purpose or by way of defence when an action 
is brought to enforce the transaction A person seeking to avoid such a 
transaction 13 In tho position of a porson who seeks equity and be must, therefore, 
do equity (h) 

A sale by an administrator without leave of Court is voidable and tbo right 
to set It aside may be barred within 3 years under Art 91 of the Limitation Act 
Oeoerally speaking the doctrine offis pendens does not apply to an administration 
suit (i). 

24 Sub section (3) The endorsement required by this sub section Is 
not placed on grants issued to tho Administrator General. 


25 Any other person These words mean any person intorosted in 
tho property Indepoodently of tbo executor whoso ahentatlon Is sought to be 
avoided A creditor of tbo executor In bis personal capacity not being a creditor 
of the estate of tho testator la not entitled to avoid the aHcnation fi) But a 
creditor of the deceased Is a person interested In the property and so can set 
aside an alienation made in contravention of sub sec (3) or sub sec (3) (/.) 


(a) Sallala y }aJa. 19 C W N 1 

2i0, 245 21 C L J bS I 

(i) Jaibal T Htvaram 93 I C 6 I 

(c) Ramdhon v SharfaJJln 34 I C. ' 

128 . The Moilgage &e , 

V RthaU 3 C. L. J Z6Q cited ! 
above , Chant r KaliJat, 13 C I 

U J 447 ' 

(rf) C^nf V hfalthaJa 2J C. \V N 
652 i see htilhibat v hfehetbel, 23 
Bom. L. R 659 1 

(») flfa C^-ll V National 91 J ’ 

C 432. 

(/) tfohuA V Cangel 23 C \V, N 1 
401, 51 1 C. 6*4 BOm Jlmt'da 


(*) Jinnada v Alul 23 C W N 
ID45 

tA) Batada r Cejendra 13 C W. N 
557, 564 The ijajf rn CiCarfgage 
&e V Rebatl 3 C L J 269 
wiled ott Dsijendra v tfonoiomo. 
49 C. 911, 70 1 C 990, 

5 la SunJail v Batada. 28 C. V/ 
N 444 63 1 C 319 

(I) Jl f/rrt T htaung 74 1 C 54 , 
A^a Km Y Afa !Qoln, 5 Ran? 
266 103 L C 2W 

(i) Jagoiandhit y ZJsan^a 23 C 446. 

1^1 LamLiat t tvnal!, 29 Boa L. R 
1262, 99 I C. 492. 
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26 Appeal An order by a District Judge under this section giving 
permission to an administrator to sell property has been held to be 
appealable (a) 

27. M Iscel l^riGOus An executor cannot be given authority to adopt (6) 
A reversioner empowered to validate an alienation by a Hindu widow is not 
competent to delegate his power to his executor (o) Executors and administrators 
are not liable for breach of trust by reason only of continuing to hold an invest 
ment which has ceased to bo an investment authorised by law (d) They can 
not lend on personal security (e) unless authorised by the testator Such 
authority does not extend to accommodation of a trader upon his bond (/) or 
to a loan to one of themselves (p) Executors or administrators may at their 
discretion, apply the income of properly which they hold in trust for an infant 
either absolutely or contingently towards his or her maintenance education or 
benefit (A) but only where the infant is entitlea to the interim interest or income 
of the subject of the legacy (i; When a suit for administration of an estate Is 
pending in a court, no other court would ordinarily have the power to grant 
permission to sell a part of tbc property of the estate (j) 

28 Lis pendens Where a creditor of a deceased person institutes an 
administration suit against an executor or administrator tbc mere instltut on 
of the suit or the obtaining of a mere administration decree docs not deprive the 
executor or administrator of the general power to dispose of assets unless and 
until the plaintiff has obtained an order anpoloting a Receiver of the estate or at 
least an injunction restraining the executor or administrator from exercising the 
powers vested in him The doctrine of /is pendens tbereforo docs not apply to a 
sale made by him during the pendency of an administratiou suit (k) 

308 (S 269 A. P 90 A.) An o\eciitoi oi adminw- 

General powers tiatoz may, Jii addition to, and not in doio- 
of administration gallon of, any other ponois o£ expendituiG 

J iwfaJiy cxeici&aWc hy hrm, incur expondituro — 

(rt on such acts is may bo ncces'siry for tlic proper 
caiQ or management oE any propcity belonging to any estate 
administeied by Inin, and 


(b) with the Biiiction of the Higli Court, on such 
religious, charitable and othei objects, and on such nnpiote- 
ments, as may bo reisoiiable and proper m the case of such 
property . 


(aj Saw/ V 3)fnoJt 20 C. W N 23 
33 I C H3 

thi Am flo t Surnomave 77 C 996 
on.pp liom25 C <.63 
(e) Itojo V lla tnJta 31 C. 693 
/,/) \ftJlanJ 41 Cl D <76 

(«) T Sjmon’i 3 Sw 63 

(/) Lanft 0 '\ t Oil Cent Coop 33 M R 
1C 213 

(#i Lo'^t‘1^'* *■ 11 alk*' 5 /?»»•. 7 

SiUk^^v » S<utll 1 M Cl 6 


(A) /?e 5/n th 42 a D 302 , 44 f* ‘fi 

Viei c 41 S 43 , . 

r/f Utl V Gtanf 29 Ch D 331 
A,jkU » Dud (ltJ95) 2 Ch 
577 Vl.lkri 196 . , 

(J) tfa CA/f r Aa/onul 91 I 

m L*e Urn » 5o» UuA 2 * 

,9 I C 729 A a tlfm f 
‘loung 7A»< 74 I C. 54 
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The section The section was Introduced in tho Acts of 1865 and 1831 by 
Act XVIII of 191& Executors are bound to render accounts of their manageinent 
of the estate If they have squandered and misapplied any portion of the assets 
they must be held answerable as for wilful default (o) See Administrator 
General s Act (111 of 1913) 

Suits by executors The executors are the only persons who can sue the 
debtors and not tho members of the family of the deceased If the executors 
fail to do their duty a legatee may sue in duo course of administration (6) 
Ordinarily one executor cannot sue another for recovery of assets but in equity 
an action lies against one at the instance of the other (c) On the death of all the 
other executors tho surviving executor can sue to recover the assets from 
the deceased executors without making the persons beneficially entitled parties 
to the action (d) 

Limitation So long as the executors are alive the legatees arc not pregudiced 
by an executor not bringing a suit for recovery of assets (e) Where tho debt is part 
of a legacy to a legatee the legatee has 13 years to bring the suit from the time 
when he becomes entitled to receive it (Art !23)(^) Limitation for recovery of 
sums due from a stranger debtor Is governed by S 9 and will begin to run during 
the lifetime of tho testator But incase of an executor debtor the debt payable 
by him Is assumed to have been paid by him to himself and becomes part of tho 
assets of the deceased testator in bis hands (p) This is the case whether the 
executor proves the will or not (A) An executor who renounces is in the 
position of a stranger debtor and an action to recover tho debt wilt be barred 
unless brought within the time limited for an action to recover a debt (t) 

309 (S 269 B P 90 B) An executor or aiJmmistiatoi 
_ , shall not be entitled to receive or retain anv 

agency charges Commission or agency charges at a higher rate 
than that for the time being fixed in respect 
of the Administrator Gencial by or under the Administrator 
General’s Act, 1913 


The section The section was introduced in the Acts of 1865 and 1881 by Act 
XVIII of 1919 Compare Act V of 1903 S 4(3) Ihe fees charged by the Adminis 
trator General IS determined by rules framed under Act III of 1913 and these fees 
vary Under that Act there ate now Administrators General m Bengal Bombay 
Madras Punjab United Provinces Burma and Assam 


(0) 5afya V Salya 10 C L J 503 
3 1 C 247 (bretch ot liuit bj 
CO executor) *ee Lakhm chanJ t 
Jal Kuiaihai 29 B 170 

(1) Coruell V $eh I Y & C CC 
569 579, MotUy v inie 8 Ch 
731 

(cl W 605 6 12 Ed 

(ef) Peoh^ V Ledger 4 D G & Sm 
137 see for form of decree 
(e) ^e Paidoe, (1906) I Ch 265 


(1906) 2 Cn 184 

if) Rajamannar v PetJiala^thhnauija 
25 M 36t 12 M L J 183 

Tie Johnson 29 Cli D 964 
(g) Re Bourne (1906) 1 Ch 697 cf 
S 87 Indian Trusti AcL 
(A) IVankford v IVankJord | Salt 
299, Re Applebee (1691) 3 Ch 
422 W 855 

(0 Ingle T Richards 28 Bear 
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310 (S. 270 P. 91). If any executor or administrator 
Parctase byG:ie directly or indiiectlj.siiy 

cutor or admioistra the property of the deceased, the sale 

tor of deceased spro- is voidable at the instance of any other person 
^ interested in the property sold. 


1 The section Cf S 88 Indian Trusts Act The section is based on the 
principle explained jn Cooi V Colhngridffc (a) ‘One of the most firmly established 
rules IS that persons dealing as trustees and executors must put their own Interest 
entirely out of question and this is so difficult to do in a transaction in which they 
are dealing with themselves that tho Court will not enquire whether it baa been 
done or not, but at once say that such a transaction cannot stand Such a purchase 
IS treated as a breach of trust without enquiry whether the transaction is beneficial 
or not (6), because in the majority of cases it is impossible to determine whether the 
trustee baa mado advantage or not (c) 


Personal representatives cannot, without the sanction of the Court, soli to one of 
tbemsoives cither directly or lodirectly (cf) As a geoeral rule an executor 
or administrator cannot be aliowcd either immediately or by means of a trustee 
to b<3 d purchaser from hmisclf of any part of tho assets but Is considorod a 
trustee for tho persons lutorcsted m the estate, and must account to the utmost 
ostent of advantage made by him of the subject so purchased (e) An executor 
js bound to do cvcryibiog in his power for the boocfil of the estate, and is there 
foro absolutely precluded from buying the assets irrespective of undervalue or 
otherwise, because be may be thereby induced to neglect his duty*' {/) A trustee 
under a will who had for a long time ceased to be a trustee can become a purchaser 
of trust propertj (p) An executor is estopped from repudiating the will and setticS 
up an adverse title as against a beneficiary claiming under the will (A) An executor 
(fc son tort stands la tho same position as on executor (t) An executor who has 
renounced may buy (y) Tho restrictions do not apply where an executor buys 
with the consent of parties (if) A sale cannot be impeached on tho ground that 
at tho time tho purchaser might have proved the will where in fact ho substqueatly 
renounced probate (t; 


2 Purchasor from logitee There Is a well defined distinction between 
a purchase by a trustee from himself and a purchase by x trustee from n ceslm que 

BrWfh Land Co, (1902) I Cfi 
244 

Re molt* &c, (1912) I Ch 244 
»ee Hctonall y CimallJI 9 Bom 
L. ff tOb wbeie 11 li Uid down 
that Ibeie eslrcmc riewi do Dol 
hold good 10 >b'‘ countiy 
Munhaml r Maiulhammel J-* Ol 

G>[ulJa$ y yalhal 15 Boo L 

Makinicih y Doilot I Bjnj ^ 
il Allan y Toon* 6 MadJ 
Chrk y CU'k 9 A C. 7)} 


(a) Jac 607. 23 R R 155 S« .l*a 

ti eddethurn v iVtdJethum 4 My 
t< C 41 . ri')//ef V Bhnjord I 
Hate 253 . Potlloek * GarJnet I 
Hare 594, 603 

(f) 'DeeotJoia t DecotJoca 4 A C 
692 703 

(c) p Lecej 6 Vc« 625 

(d) Re AotHnghn 13 Cb P 654 

He Ihnty 58 L 1 449 
fW r J/al/e/ I Cox 134 ff ofjon 
y Toone 6 Mai 153. R* 

AaffWfon l3CluD . llataU 
y Q^Unho 13 C Nt N 557 

/J W 567, 12 LJ. R* BoUi and 


U) 


(£) 


(A) 
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/m»f («) The railtlen I« th'Tffere tanrwbal di^crert «h?*i an fxfcnj t cr 
admlnUtralcf rorehM**! t^c Interfil of • Th" pt^calof In 

poi linn of a trstlff and the IfcaUe tn ibr f'* cntti •}*>• tru*’ Th'Tf 

Ii no role of law wh ch payi Ibjl a Irnilrr aball n^t I jy n Ifoil r^or-'^lT fr “n a 
rrfri.1 fri/>r, bnl If challerprj (he Court w H ftinic" inlo It (il Tfce Ccart 
win watch toch (raniaclloni with tfce utnoit i^aloirj' (r) A tnilee cm fcof 
from the bcrcfiflar fi If be haa made the falletl dla-'Intofe io then rf all material 
facta wjthln bii LflowJf(!;;c arecllop cr which nl/:Hl affret the ralu" ard c n^ill n 
of that eatite (<ff. 


Aa recarda rorchaiei of hndi fron a llindo derlice the law |i the aa*ne ai 
under I rgliah law, i ir cred tor* can fallow th<* hnda Into the han '* of a furehaaer 
from the brir or dealtec If It can t>« protect that thepur^haier knew, (1) (hat t'-tre 
were dchta of the aneritor or leitator left uaaatitled , an J alao (3) that the heir or 
(Jctliee to whom be paid ll e purehaae noncf intended to appljr it plbrrwiie than 
In the payment of debit. A porchaaer Ipnoranl of either of lhe«e facta haa a aafa 
title, erra where there li nn expreaa charge for debit I y the tealator on the detlied 
relate for be la rsot I ound to tee to the appli atton of tie purcha<Q money \^hfn 
the dctliee la alto the executor tbebjrdeo of proof la entirely on tbs creillor 
to tbew that the executor intended to misapply the purcbaie moBsy (a) ** I 

think It It aettled law that if an executor who (a alto ret duary legatee lella or 
actie*e^s ao airet of tbetectalor for rafosble eooalderatloa who haa no notice 
of (he extatence of untatiffed debit of the tcatator or of any grouad wht»li renderi 
It Improper for the executor lo to deal with the aiaet that peraona purebaie or 
merigsKe la ral d agaloat any unfatlsfed creditor of the tcttaior (/) An asalgn 
ment b) a legatee to an executor it void O) When the catats of n deceaaid ptrton 
launder adminlitration by Courier out of Court a purchatcr from a rcalduary 
legatee or heir bu) a aubjeot to nny dlapoaltion which may have been made of the 
eitate In due courac of admlnlatratioo (A) 


3 Application of tho section The section hit no application as stated 
above to the case of a purcboao by en executor or administrator from one of the 
beoedelsrlea aorsgafo to a caac wbero a person named as executor may become 
the trustee of the property purchased by proving the will later on and assuming 
office at any rate wbero be haa not employed bis position In aush a way as to 


(o) Afowe V Royal &e 12 Ve» 355 
(Qatada v Cajtndra 13 C W 

N 557 

lb) Thomson v ^astvood 2 A C 
216 236 Such I ■Dsactions have 

been diiallowed lo Barton v Htusard 
3 Dr & W 461 , Dougan v 
Afaephenon 1902 A C. 197 ice 
Batada v Gajendia 13 C \V 

N 557 

(c) Colet V Ttecolhkk 9 Vei 249 
Ex p Lacey 6 Vei 625 
id) Peary Atohan r Afonohat 43 I A 
250 26 C W N 133 
(e) Qretndet v i^Caeklnlosh 4 C 697 
906 7 , Cower v Carlwrtghf, L R 


? H L 731 lee Sooleman v 
Rohimtula 6 Bon L R 800 

Bon^ of Bomhaj v Sulernan 33 
B I P C Preonathv Surja 19 
C 26 (putchaier noi bound to t«e 
lo li e applictt on of the purchase 
money) 

(/I CroAum v fOrummond (1696) I 
Ch 963 974 cited in Bari^ of 
Bombay v Salemorx 33 B I 20 
PC 

(g) Paaghan r fdeselllne I A ’S’ 

(A) Cbatlerpul v vtVaharaJ 32 C 
P C (i»le by receiver in 


Iratioi 


ut) 
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render it inequitable that the sale should be upheld (a) The obligation of an 
executor or administrator is a continuous obligation but the law does not favour 
the enforcement of stale demands (6) It should be remembered an executor or 
administrator is liable to account m respect of the dealings with the estate of his 
predecessor in office (c) An executor is not an express trustee lot a legatee (d) 
A suit for an account cannot bo treated as a suit for the purpose of following a 
trust property and S 10 of the Limitation Act has no application but Art 120 
applies (e) An executor who is still acting as such cannot plead limitation against 
the claims of beneficiaries He is not protected like a trustee (/) but S 10 of 
the Limitation Act of 1877 applies In order to avoid a sale such as is contemplated 
by this section a suit need not bo brought by the injured party it is sufficient for 
him to declare his purpose to rescind by way of defence whoa an action is brought 
to enforce the transaetton (g) 


4 Costs A successful party is not entitled to his costs oul of the estate 
as a matter of course because there is justa eausa httgandi (A) Costs are in the 
discretion of the Court and may in a suitable case bo directed to be paid out of 
the estate (t) Where for example litigation Is due to the testator’s fault or of 
those interested m the residue , or there is good ground for questioning the execution 
of the will or the testator s capacity or good ground for allegations of fraud 
or undue lufluence the losing party may bo spared from paying the costs Where 
however the opponents of the will bel eve in a state of things which if it did exist 
would have justified litigation but are unsuccessful in their opposition then each 
party should pay his costs (j) 


S Voidable A sale by a trustee m bankruptcy to one from whom ho may 
directly or indirectly derive any benefit 13 liable to be set aside at the instance of 
parties interested (/) But a trustee can buy with the leave of Court (I) The 
words voidable etc Imply that the Court will only set aside the salo in the interests 
of the beneficiaries or others eg creditors injuriously affected (m) 


(a) dark v Clark 9 A C 733 
tf) IQarada v Gajend a 13 C W N 
557 1 I C 269 (l<aJ ng cue 
See author t ei d letined) 

(<:) Farlh< iy r Pale 3 All 603 

Dtool.\ng: V Jertningt 1 *lo<l 175 

{dl Pe Dach (1691)3 Ch 119 lee 
Trimlak V Aarajan 33 B 429 
ft) Saroda r Drojo 5 C 910 

Hemartglnl v Aoiin 6 C 768 
Shafuill r Olilkajl 10 U 242 

/ianfa V liaia 20 M 393 

/lam V loilnf fl C /66 

A ita tnl T Itanjala! 30 C 3fi9 
3M 

(/) 7rf«-*at » \a ajan 33 B 4^9 
11 Horn l< A/i Itriaeat* 

CamnJat 2\ B /JW a‘Aa» 

r //j/ Hutman! ID J)or» J I? 


(ff) 

(Al 

(f) 

(/■ 

n 

!} 

In) 


540 Tie executor muit be ihe^ 
lo be an exptcii truilee in ©m*' 
caiei Rt Dach (1691) 3 Ch 1 19 
124 M 643 „ , „ 1 

The £atlern Mortgage v 
C L J 2t0 Cioagh V L. 

JK Rv Co L R 7 Exeh /6 
Barekk v S\Cvll r,gr 2 
Ece 225 See Nath r 
3 Sw & Tr_59 
Mikhell 


Ir OV ^ , T 

Cord ^ Syr * 


Daclet ' 
P Iwp 


Crffary 

r Somite 


3 P A D 23 

ro Mae r C 


<{e'’s\Coore 51 L J Ch 72 
hivell y Coatt 23 Cb- D 
htoftal y 6tmo Ifl 9 lUm L 
L 623 
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311. (S 271 P. 92). When there are several executors 
Powers of acTcrai administrators, tlio powers of all may, 

ereeSrora or a^dSoi m tli 0 absence of any direction to the 

pratora exercisable contrary, bo oxcrciscd by any one of them 

^ who has proved the will or taken out 

administration. 


Illustrations. 

(i) Ooe of several executors has power to release a debt due to the deceased 

(tO Odo baa power to surrender a lease 

(ill) One baa power to soil the property of tbo deceased whether tnoveablo 
or immoveable 

(iv) One baa power to assent to a legacy 

(v) Ooe baa power to endorse a promissory note payable to tbo deceased 

(vt) The will appoints A, B, C and D to be executors, and directs that two 
of them shall be a quorum No aot can be done by a single executor 

1. The section Thei section is cooBoed la its operation to cases where 
probate is compulsory before dealing with property (a) Wbero probate is compul 
sory this section empowers only persona who have proved the will or taken out 
adffliQistratloa to act on behalf of all the executors or administrators (&) But one 
executor can discharge the functions of bis office where the others bavo renounced 
or have not proved the will Thus a sale by an executor who has proved the 
will to one who has renounced If the transaction be not otherwise inequitable (c), 
or an exercise of a power of appointment of a new trustee by one executor under 
similar circumstances (d) or a mortgage («) is good On the death of one of 
several executors the power goes to the survivor or survivors (/), so also In case 
of administrators {g) 

2 The rule The rule laid down In this section has been thus stated — 

* Co executors however numerous are regarded m law as an individual person, 
and, by consequence the acts of any one of them, in respect of the administration 
of the effects, ate deemed to be the acts of all for they have all a joint and several 
authority over tbo whole property (A) There is no difference between executors 
and administrators in this respect (i) The word 'several in the section does not 
mean ‘ possessing powers to act severally * (j) 


(a) ChUamhara r Kmhnaiaml 39 M 
365 

(i) Shalk Afoeia v €ua 8 B 

241 (piobste compuliory la case oi 
wills iHal came within ihe Hindu 
Will* AcO Safya v AfoUlal 27 
C. 693 . CfilJamiara j Ktiihnatam} 
39 M 365 373 , Chandra t Satya 
29 1 C. 139 , HemansM v Sarat 
34 C L. J 457 

(c) Afackintoth r Bsthti \ B ng 50 
(rf) Cnnpl//e v Af Nelle, 7 Hite 156 
Rt BoKhtnU (1909) I Ch. ISO 
89 


(e) Narajanafami » Ramasam! 54 M 
L J 677 109 I C 47 

(/) Flandert v Clarke 3 Aik 509 

(f) Hudtotx T Hudson Cai temp Talb 
127 W 596 12 Ed 

(Al W 7C8 Oven r Oven I Atk 
494 . p Rigby 19 Vc*. 463 
(0 Jaeomh y Harwood 2 Ves Sea. 
265 263 , Smith r £cere(f 27 
Bear 445 

(i) Alamuti r Itaghacacharyulu 42 M 
L. J 559, 67 I C 104 
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3 Direction to the contrary Where the will directs all the cieoiilors 
*o act together, none of them can act singly, unless only one of them has obtained 
probate and the others have either renounced or refused to accept office for under 
S 216 it IS the eXBoutor who has obtained probate that represents the testator 
Those who renounce or refuse or are unable to act should be regarded as if they 
have never been appointed (a) The rule, it will be seen, is made subject to a 

direction to the contrary The rule is made subject to the provisions of the 
will e gr , where the testator requires everything to be done with the opinion of 
a majority of the executors, a minority by their acts cannot bind the estate (&) 
A direction in a will that there should be at least 6 executors acting at the same 
time does not amount to a direction to the contrary nor does it prevent one, who 
has proved the will, from exercising the powers of all (c) 

4 Illustrations of the rule (In the absence of a direction to the 
contrary) 

One of several executors may bind the rest (1) by a release of a debt (d) . 

(2) by a settlement of an account with a person accountable to the estate (e ) , 

13) by a grant of a receipt which will be a good discharge to the debtor (/) 

(4) by aoknotvledgmeot of a debt thereby saving limitation (g ) , 

(5) by asseoting to a legacy (even bis own) (A) 

(6) by sale or gift of the goods of the deceased (>), but not where ouo executor 
erroneously believes to be actmg with the authority of the other ( ;) , 

(7) by grant or surrender of a term (X;) 

(8) by an admission made in the character of an executor which will bo binding 
against the estate (1) e g , which may amount to an acknowledgment under S SO 
of tbo Limitation Act (rn) 

(9) notice of resumption of a grant of lond given to one executor is good 
against all as they arc joint occupants (n) . 

(10) by renewing a hatchtita and thereby making tbo estate liable (o) . 

(11) may purhapB compromise the claim of a CO executor for the benefit of the 
estate (p) but not if Its cCfeot bo to relieve himself from his own linbllity to tbo 

estate (g), or if it be otherwise fraudulent (r) 


(<s) 

(t) 


(c) 

(dt 

(e) 

(/» 


lA) 

(f> 


Solya V Afof/laf 27 C 633 
£ra "DodJa v Rama 29 1 C 
505 

Htman^lnl r Satal 34 C L J 
4)7. 461 66 I C 832 

Jacemh t Jianood 2 Vev Seo 
265 

Smith t ^cerett, 27 Be»T 446 
Charllen r putham 4 CK, 433 
but Kv Z^c » SanVw 15 Eu 204 
fu Metdonald (1697) 2 Cb 

161 bnl ire Jltl'-my r 

(1693) 2 Ch. IN 

Co/( * VlUt 10 Hue 179 

Tamo * HatJoj 9 M A V' 

770 CaU T Mto 10 M»w 

179 


(i) 

tt) 

(0 

(m) 

fnj 

( 0 ) 

(f) 

(V) 

(r| 


I httdd 
9 M A 

MtdJ 


Snteihy v Thornt 7 D G M 

A G 399 

5 mpton » Goffe»it/g« 

609 , 7*iJmer v llatdty 
W 770 

Slmpton r CufteriJge 
609 

Chundtr T Ramnataln 6 R 

63 

5 S jot India y ['’amantae }Q 

B 137 

Saiya » MM 27 C 633 
Chidamtata v Ktlihna$a/nt 39 M 

Stoll y Lard 8 Jut N 5 

7)r CotJoeo t /J ConJica 4 A 
C 692 
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(12) cjtjr rc1ca»e a debt (o) : 

(13) by rvnewlog a birred dtbl (Mi bat sot a^atnal the «r!tb of hti co> 
exccator (c) , 

(14) where tome only of icrcrit exeeatori have entered Into a traoiactloa 
witboat diicloilng their cbiricler at exccatori they may aae ia reepect of ■uch 
traniactton witboat making the eo executon parties (tf) 


5 Whoro an oxocutor cannot oxorctao tho power. (1) A power 
glrtD to exeeutori named, te, cnlrosted to particular iodirlduals, cannot, as a 
rule, be exercised by the eurvlTor or aarTirors, bat that annexed to the ofiice may 
be to exercised (e) 

(2) One of seTcral excentors bat power to release a debt due to the deceased 
when the debt sabslata as a debt but not when it Is merged In a decree In farour of 
all the decree holders fie may apply for execution for the benefit of all decree 
holders under O 21 r 1S(/), buthe caa not enter latlsfastioa la respect of the 
entire debt (>7} 

(3) Kone but an executor after grant of probate can prosecute a suit. Ext 
cutors who hare not proved tho will and those beyond tbe local limits of tho 
jurisdiclioa uf the Court need not be joined In an action, otherwise all exeeulora 
most bo mado parties as soon os probate has been granted, even if the suit be 
originally Instituted against tbe heir before the grant of probate If they do 
not all choose to Join as plaintilTs those refusing may be added as proforma 
defendants (1) Oeaerally speaking one executor caonot sue or be suod by his 
co-executor, but a creditor nominated as executor who does not provo tho will and 
docs not act as executor has been allowed to sue the other executor ( j) 


(4) One of two executors cannot by an endorsement on a mortgage bond 
release a debtor who bas borrowed from both of them from his liability under tbe 
bond, because this section applies to property which vests in the executors by 
Virtue of their office (A;) So also one of several executors borrowing money for 
goods supplied to tbe estate Is personally liable for the debt (f) 


( 0 ) Lechman v C/iatu/fAu/, 28 A 
252 

(t) ^lamari v 42 M L- J 

559 67 1 C I04.y</Al5alv Pulhial \ 
14 Bod L. R. 1020. 17 I C I 

111 fold 

(c) MtJgUj \ SiWgUy (1893) ? Ch 
282 

(</) Braishgton v Jlutt, 1 Biog 177 
(e) Brauei/ v Chalmtn 4 D C M 
& G 528 , Ciavfoti v Fonhav, 
(IB9I) 2 Ch 261 . Re Smith. 
(1904) I Ch 139. Re Boucheretl 
(1908) I Ch 180 See Famell 

Poweri. 2 Ed 455 461 
(/) Lachman v Cfialarhhuj 28 A 252 
3 A. L J 49 


(g) Tamman r Laehhmln, 26 A 318 
lee ^CoUiam t Hanntt Prasod, 26 
A 334 

(A) See O 31 T 2 C P C She,k 
JVToaia V Shel^ Etsa 8 B 241 , 
Hefetbai V Kail 19 B 83 
(0 Nazir yihamad v Raghal, 53 I 
C. 478 , Soudamlnl r Tenltam 
54 1 C 755 , Kirmer Satdmdu v 
•Dhlrerdra 2 C L J 484 , Sakll 
r Ram Kuhun 55 I C. 504 
Hafiz Bal T Kelt 19 B 83 
(i) W 718. 719 

l4) Chandra v Salya 29 1 C 139 
(1) ‘Debendra r Hem 3 1 C 253 
Debendra v Radhl^a, 8 C \V. N 
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(5) fieccjpt of one trustee (who was also aa executor) is not sufficient to the 
agents for the money which they have received under the authority of two trustees 
but had paid over to the one who granted the receipt (a) 


6 SBVsral The word several does not mean possessing powers to act 
severally but refers to a case where there is more than one executor appointed by 
the Will who have taken probate (b). 


7 Illustration (VI) This illuslraticu is an example of a contrary direc 
tion in the will It illustrates the danger besetting a person as has been pointed 
out by Sir Whitley Stokes In dealing with a single executor, unless he si*e3 the 
probate and ascertains cither that no other executors were appointed by the 
testator or that the will contains no such direction as that mentioned in the 
illustration 


8 Decree against estate Where there are several administrators a 
decree against one and against the estate as represented by that one is perfectly 
valid though the administrator might be liable to the legatees for broaches of duty 
and for gross negligence TceuUiog m loss to the estate The estate Itself is bound 
by the decree (c) Before probate has been granted orders made against persons 
m possession of the property of the deceased may be binding upon the estate (d) 


9 Miscellaneous Where one of two executors entered into an account 
with a banker In his own name for executorial purposes and the banker advanced 
money to him for the purposes of the will held the transaotlon was binding (e) 
The result would have been different if it was a purely personal contract As has 
been said where executors join in a personal contract they ore bound m the same 
way as other persons in whom the property is vested and though one may dis 
pose of the assets so as to bind the others they cannot severally make a new 
contract so as to bind each other (/) Ao executor can do an act which will bind 
the estate but not a trustee (y) A trustee o'an endowmeot may commit a breach 
of trust and etlU may bo estopped as against a bona fide transferee for value without 
notice of the breach of trust, although the beDeBcianca may not bo estopped by 
the Improper conduct of the trustee (A) Where before executors have obtained 
probate one intermeddles with the estate ond makes preparation to dispose of a 
portion of U without the assent of the other the Court gave leave to the latter 
to Issue a writ against tbo former for injunction and appointment of a Itccoiver (i) 
An executor dealing with property of the estate Is presumed to have acted In Hat 
capacity although the fact does not appear on the dooument (j) 


Ut V Sonktj 15 Eq 201 

y\lamuil r Wnfold -*2 fl 

559 67 I C 104 
Croce V PaJmane^'he 26 

3(,9 17 M L. T 18 

/’foiurrio V Arl»/o 4 C. 

JenAl » D'uinu 14 M 
C/unl * 33 ' 


L. J 

I C 

342. 

454 

1044 


Aumor SaijJ nJj v DfItnJa 2 

C U J <54 

CUJ O Cc r 16 CIj- 


(/) Turner v HaiJty 7 M & 770 

(s' tfe P 19 Ve». 463 

tA) itultai r ! Ida 6 A. 24 1*13 
SiJhu V 17 C U J 233 

IB I C 969 972. 

10 lU Citcott 13 I* D 36 

(/) Aorovanoijm/ r >* '' 

L. J 677 109 I C 47 
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312 (S 272. P. 93). Upon tlic death of one oi more of 
several executors or administrators, in the 
eri^S"de^tb of one abscnco of any diiection to the contrary^ in 
of several executors the will or grant of IctteiB of administration, 
or a miniatrators powors of the olBco becomo vestcd in 

the survivors or survivoi. 


The section. The section 226 states that on the death of one of several 
executors, the entire representation of the estate of the testator accrues to the 
surviving executor or executors (a). So also in the case of death of one of several 
administrators (&). It is provided m tho previous section that where there arc 
several executors or administrators the powers of all may, in the absence of a 
direction to the contrary, be exercised by any of them who has proved the will 
or taken out administration. This section provides that on the death of one of 
several executors or administrators, the powers of the office, in the absence of any 
direction to tho contrary, become vested in tho survivor or survivors As has been 
said the powers of the executors are not determined by the death of one, for the 
whole aurvivca to the surviving executor who alone may continue to exerelso them, 
for example, assent to a legacy (e). 

In the absencOf etc. The words * lo the absence administration which 
occur in Section 93. of the Act of 1831 have been adopted in the clause as they 
appear to state the law more accurately (d) There is a difference in the language 
as used in this section aud In the previous one Here it is specified that tho 
contrary direction must occur lo the will, whereas it is not so specified in S 311, 
in which latter case, therefoTe, the contrary direction may be given by the Court 
in the probate Where a testator expressly stated in bis will that there must 
be two executors in the will stated abOTo" and provided tnier aha that A and B 
should be appointed executors, and in case of death of B, C should be appointed 
in his place, on B s death C applied to bo substituted in his place, it was held, ho 
was entitled to the grant (s). 

All the powers of the office The words'of the office’ indicate the nature 
of the powers that are vested in the survivor or survivors The powers are those that 
arc incidental to the office, le, are vested in the representative gua executor or 
administrator, t e > by virtue of his office, I e , not specially delegated in bis personal 
or private capacity. Therefore it has to be distinguished whether a certain power 
is vested in the executors by law or by the testator in such a manner as to be 
attached to their office. In which case it will be vested in the survivor or 
survivors (/). Thus, where a right to perform certain religious ceremonies were 
conferred on the executors. It was held, the power was coupled with the office and 
ou the death of one of them it passed to the survlviug executors and not to the 
heir of the deceased (p). 


(a) Flanden v Clarktt 3 Aik. 509 
(£) Hudion V ffiidion Csi temp Tsib 
127 • Janmh r HaraooJ, 2 V« 
Sea 265 

(c) FlanJctt T C/ari^, 3 Atk 509 
Notei OB cIiBieti 


(e) //am v Doorgamonl. 21 C 195 
(/) Amrtlo V Surnanwye. 24 C 58Q 
I C W N 345. 358 
(v) BataJa v Caje^ia, 13 C W 
N 557, L C 289 
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313. ( S 273. P. 94 ). The administrator of effects 

Powers of admini- Bnadmiwstered has, with respect to such 
adminlateref"'** Same powers as the original 
executor or administrator. 

Effects — As to the meatiiDg of the word, see p 170. 

Powers of admrnfstrator de boms non An administrator de bants non 
Succeeds to all tlio legal rights of the fotcoet executor or administrator la) 

Powers of admim 314 (S. 274. P 95). An administrator 

strator during mino during minority has all the poweis ol an 

ordjnaiy administrator 

Power's of an administrator during minority WUh regard to the 
Powers of an administrator during minority Jessel M R observes, ‘The IjidH 
to his administration is no doubt the minority of the person but there Is do 
other limit He Js an ordinary administrator , ho is appointed for the very 
purpose of getting in the estate, paying debts, and selling the estate iQ the 
usual way, and the property vests lo him * (6) 

315. (S. 275 P. 96) When a giant of piohate or 

PowmofmMwsd letters of administration has been mads 
cicouirii or admini- to a mat Tied woman, she has all the powers 
of an ordinary eAeoiitoi or administrator. 

The section Under the Sitecessioo Act of 1865, though not under the 
Probate and Administration Act of 1881, consent of tho husband was necessary 
for a grant of probate or letters of admioislratlon to a married woman Ih* 
restriction prevailing In rcspcct of cases governed by the Succession Act of 186^ 
was introduced in the present Act under Ss 223 and 236 but removed by 
XVIII of 1927. That amendmoot has rendered the present section superfluous 
In Fngland it was not till tbo paes'og of tho Married Women’® Property Act 
1907 C7 Edw VU c IS) that married women came to enjoy tho wide powers 
conferred on them by this Act 0 31 r 3 C P 0 provides that ‘ tho huslnnd of 
i married trustee administratrix or ejecutrix shall not as such bo n party to * 
suit by or against her An allepation by » Hindu widow %yho obtained letters 

of administration has been held good irrespective of tbo cxistenco oflegil necessity 
ir.the disabilities under Iliodu law incldootal lo her sex wore removed b> the 
grant of edmioistratlon (c) 


w V I D ft c 1 ilt ^ 

V> ib CK o A*! W I l»t c 
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CHAPTER VII 

OF THE DUTIES OP AN EXECUTOR OB ADMINISTRATOR 

316. (S. 276. P. 97). It is the duty of an executor to 
As to deceased's provide funds for the performance of the 
funeral necossary funeral ceremonies of the deceased 

in a manner suitable to his condition, if he has loft property 
sufficient for the purpose. 

1. Change. In the Act of 1865 it was provided that >t was “the duty of 
an executor to perform the funeral of the deceased,* but in this Act ‘The wording 
of section 97, of the Act of 1881 has been followed as it is more suitable to the 
wider scope of the consolidated Bill and involves no change of substance*'. — Note$ on 
Clauses 

2. To provide funds An executor with assets is liable to pay the funeral 
expenses of the testator even in the absence of an express contract (a) Even if 
the executor never receives assets to the amount of the funeral expenses, he 
is liable to pay, although he did not order the funeral It is part of bis ofBoial 
duty to bury the decea<ed and the funeral expenses are clearly executorship 
expenses (6), ( as to the meaning of the term see 8 320 Note }. * The furnishing 
of mourning to the widow or family is not a funeral expense which can bo claimed 
against the estate" (e) If the funeral be ordered by another person to whom 
credit IS given the executor is not liable {d) Where however the executor adopts 
or ratifies the order of a third party he is liable <e} An undertaker is entitled 
to a grant of letters of admiaistratioa as a creditor for his unpaid charges if) 
lu Isarmalv Nichomal ig), the plaintiff after taking out a succession certificate m 
respect of the debt sued a legatee under a will for recovery of s certain 
sum deposited by the testator with the defendant The defendant set 
up an oral will directing him to spend the money on funeral expenses and in chanty 
Both wills were held cot proved The defendant was held bound to pay the 
amount to the plaintiff as the certificate holder less the sum spent on funeral 
expenses Expenses of a tombstone may be paid by an executor out of the assets 
if there be a direction by the testator to erect one (&}, but not otherwise (t) 

3. Funeral of the deceased There can be no property in the dead body 
of a human being (j) Prma /arte the exeentors are entitled to possesion and are 


(e) Sharp v Lush. 10 Ch D ^68 
472 , Amlrost v fCtfriion 10 C 
B 779 . Rogtrs T Price, 3 Y & 
J 26 , tut in Camani v AJtrt 
Cerxl 29 M 290, tbe lonertl 
eipentet were in (be ciieumtUoees 
oi the csK directed to be p»id out 
oi tbe tpeciEie lejaer 
(t) Sharp r Lash. 10 D 469 
(c) fohnsert v Baker, 2 & & P. 207 . 
a XIV 240 

(tf) Brice V. ll'Jsort, 6 Ad & EL 


349 n. (e) 

(e) Green v Salmort, 8 Ad 6c EL 
348 , lee Colehy r Colehu, 12 
Jur N S 496 

(/) Netfceme v Beloe, I P & D 
314 , Re Feeler, 16 Jur 894 
(g) 131 I C 192 

(A) Re ‘Dean, 41 Cb D 552. 557. 

U) fBndge r 2 Y. & C C. 

C 181. 

( i) Reg T Sharpe, Dct & Bell C. C. 
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responsible for its burial (a) For the same reason a man cannot by will dispose 
of i/g Jead body A direction to make it over to an individual other than the 
executor is consequently void (6) The change in the wording of the section has 
perhaps effected a change in the law and an executor can no longer claim possession 
of the body of the deceased In Fngland burial is the usual rule but cremation 
IS not illegal (c) 

4 Suitable to his condition No hard and fast rule can be laid down 
as to the exact amount to be allowed as funeral charges Expenses vary m 
different places and at different times They are also to be regulated to a certain 
extent according to the degree and station in life of the deceased and of the 
value of the estate left by him (d) In case of a person dying insolvent the executor 
Will be allowed no mote for the funeral then is necessary or leasobale having 
regard to the degree and condition of the deceased person (e) 


317. (S 277 P 98). (1) An e'ceontor oi administrator 
Inventory and shall, within SIX months from the grant ot 
probate or letters o£ administration, or 
within such further time as the Court which granted the 
probate or letters may appoint, exhibit in that Court an 
inventory containing a full and true estimate of all the 
pioporty in possession, and all the credits, and also all the 
debts owing by any person to which the executor or admini- 
strator IS entitled in that character , and shall in liho manner, 
within one year from the grant or within snob further time 
as the said Court may appoint, exhibit an account ot the estate, 
showing the assets which have come to his hands and the 
miunei in which they have been applied or disposed ot 

(2) Tlio High Court may prescribe the form in wliioli 
an Inventory or account under tbis section is to be exhibited 

(3) If an executor or admmistiator, on being requiiod 
by the Couit to exhibit an inventory or account under tliK 
section, intentionally omits to comply with the requisition, 
ho shall bo deemed to have committed an offence under section 
170 of the Indian Penal Code 


(I) Tho exhibition of an intentionally false inventory or 
account under this section shall be deemed to bo an offoneo 
under section 193 of tbat Code 


1 Ko.pp 2« S,- W I39> 

Ifl Stai * Puniti 1 S*U ^ 1 I 
All 119 


n<t T Tor 2 Q D 246 

D Ufijmj V il Iflfom* 20 Cb D 

659 

T p>ct 12 Q n D 247 
Ui He Diory I«92 P D 
336 373 

J » PJ»^3 Ji 2 Ct U M. 

612 V"- 5fKlroo/< » 
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1. Change. The presont section Tras inserted b; Act VI of 1889 S 15 in 
the Acts of 1865 and 1881 The original section ran as follows* An executor or 
administrator shall, within six months from the grant of probato or letters of 
administration, exhibit in the Court by which the same has or have been granted 
an inventory containing a full and true estimate of ail the property in possession 
and all the credits and also ail the debts owing by any person or persons to which 
the executor or administrator is entitled In that character and shall in like manner, 
within one year from the date aforesaid, exhibit an aceount of the estate, showing 
the assets that have come to his bands and the manner In which they have been 
applied or disposed of 

2 Liability for accounts The old English law was very strict as to the 
furnishing of accounts by executors and administrators of the property of the 
deceased that came to their possession (a). Now a days they need not furnish 
any account unless cited for the purpose by a party having an interest (5) or 
having an appearance of interest or even a probable or contingent interest (c). 
According to English law the right to call for an inventory and account is not 
lost by lapse of time but reason and justice have set certain limits (d) Apart 
fromS 150 C P, 0 this section imposes on the grantee the duty of furnishing the 
Inventory to the Court which issued the probate. The jurisdiction of the Court 
is not taken away because the properties dealt with in the probate are within the 
juriidiotioo of another Court by reason of the blfuroation of the district (e) 

‘ The parties who may be cited to exhibit the inventory and account are not 
confined to the personal representative himself, or even to those who. upon the 
death of the personal representative, succeed to the represeotation of the original 
testator or Intestate* , but the representative of a deceased administrator with 
the will annexed or an administrator pendente hte * or durante minorttote, or an 
attorney who takes administration lo the name of another, may be compelled to 
render inventory and aceount (/) Executors not liable to aeoount under will are 
no* exempt from the obligation of exhibiting the account of the estate as reqmred 
by this section {g) 

3. One Inventory and ono account to be filed. This section requires 
a representative to file an inventory of the property within six months or within 
such further time as the court may allow and then to file an account This account 
is to be filed within one year, for that 18 the time allowed to the executor to fully 
Inform himself of the testator’s property , but the Court may, in a suitable case 
extend the period for filing the account What the section makes quite clear is 
that there should be one initial inventory and one final account after the completion 

(c) 21 Hen VIII c. 5 ud 22 & 23 
Cat n c. 10 S I 

ih) W 733 7‘hlWpi T Blgnell, I 

Pbni 239 

(f) Pkllllpi V BimU. I Ph.L 239. 

Cole T. LtiUttU, 2 AdX 23^ , 

Jthengh r Bal Kcktiah 27 B 
291 
“0 


Wj BobUi r Hattcy 4 Higj 241 
Btitgai T Mamoll 3 Curt. 424 ’ 
(«) v RamatBend 31 

I C 499 

(/) W 616-17 12 Ed See caw referred 

to 

PeaA T Bepln, 45 | C 336 



714 


THE INDIAN SHOOESSION AOT. 


[S. 317 


of the admiQistratiOQ (a) The words ‘may from time to time appoint* have been 
construed to refer to the extension of the period wlthm which an inventory or an 
account has to be exhibited and not to authorise the Court to go on again and again 
calling on executors to furnish an inventory or an account (6). The section therfore 
contemplates only one initial inventory and one final account after the completion of 
the administration (c), even when time is extended (d) An order directing an 
executor to furnish accounts annualy is clearly not In accordance with tho pro- 
visions of this section (^) and a direction in the will to file accounts annually (a 
Court does not enlarge the Judge’s power (/) A provision in a will exempting 
an executor from the liability to furnish account does not free him from the 
obligation imposed by this section (g) 


4 Who may call for an account. An executor who has not proved the 
will can call upon his co executor who has taken probate to file tho inventory sod 
account (h) A legatee or a person interested in administration has the right to 

inspect tho account and if he is not satisfied with it bo may file an administration 

suit and ask for administration by Court O; It is the right of every person who 
is interested in the estato of a deceased porson to see that the accounts are proper 
and he can compel the executor to file tbo account, and the executor will bear the 
costs of the order, but this right is not to be exercised m a frivolous or vexatlou* 
manner. An executor is not justified in declining to file bis accounts slmplF 
because tbeio may be a dispute as to the period from which the account is to 
begin (j) Under S 19 H of the Court Fees Act the collector has power in oertsio 
eases to enquire into the accounts of an executor or administrator and tsfce 
proceedings In connection therewith (A.) As to whether an application lies for 
an order on the executor to file bis Inventory and account, seo iToolh ^ 
J/bo/fa (fj In England "neither an executor nor an administrator can be 
by tho Probate Division ex oJJ’icto to account (m) 


5 Contents of Inventory. It should conlajo 'a full true and perfect 
»dCBcr]ption and estimato and all tho cbattele. reel and personal In possession an 
actiOD, to which tho executor or administrator Is entitled in that character. The 
goods may bo appraised by any honest porsoo In tho neighbourhood ’ It* content* 


(a) 


(0 


id) 


(/» 


S^tohssh V Blfvanalh 25 C 250. 
I C. W. N 646 , ffcmandai » 
Cfiellotam, 32 I C 554 , Cfiantfro 
V Ptatanno 48 C 1051, 64 I C 
997. 5ofa/ T Uma 3l C 628 
B C \V, N 576 . Bal Panihatr 
29 Bom L R 683 
24. 

AfoAfiA T (Oltvanalh 25 C 250, 

I C W. N W6 

l{tmandj» t ChtHatem 32 I C. 

554 , vlfcAr'A t BUieenalh 25 C 

250 

CftanJrj » P/atanna, 4! C. 1051, 
64 I C 997 

Jafat » InJa 44 I C. 59 

* Umo 31 C 679 6 C 

\\ N 579 


(4) 


(m) 


PcM r flwi'i <5 I C 336. 
Mohamtd V ScllJa, 23 C. \V. N 

/e6an,rr y. Dal /^uiltal. 27 V 

HmanJat v CAcltaiam, 32 I C 
554 , I.. OllUd r emu 14 >- / 
Ch 177 . to. y 
3 Ch 62. Hal Paaltali Ma'adl 
29 Bom L R 683 106 I C. 

ft, I.lha, 7 Bon U B' •'5' 

m'p?al!.V°, l.l«a,ll ^ 

1. (t 653 106 I C. 24 
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shall not be a more "list without a siagto figure and containing nothing in the 
nature of a full and true estimate of the property In possession" (o). This section 
does not mean that the representatlTe may tender any paper be pleases and by 
styling them a full and true inventory or an account of tho estate be compiles with 
the requirements of the section (b). 


6. Property in possession* It should contain all that tho deceased left 
at the time of his death The Court is not to call for an account of tho subsequent 
profits m bis business (c) The debts wbtoh can be recovered should bo distinguished 
from those which are doubtful (d). The Inventory as set forth in the Court Fees 
.Amendment Act (XI of 1899 8. 19H Sched III) includes for the purpose of valua* 
tion, the rents and profits that accrued due "ainee the date of the death of the 
said deceased." A reference to the Schedule also makes It clear that the expression 
‘property in possession* does not include property in expectancy or m action. 


7. Assets This term moms and iooludes “property of a deceased chargeable 
with and applicable to the payment of his debts and legacies" (e). It has been 
pointed out (/) that the word ‘property* in S 50, C. P. C. is cot used as identical 
with assets which latter term includes mere right of oction. Under that section, 
thereforo, a representative of a deceased judgment debtor, who has failed purposely 
or negligently to recover some debt duo to the estate of the deceased, is not liable 
In the same way as for property of the deceased which has come to his bands. 
Assets iQcludo properties purchased out of funds belonging to tho estate, * e , 
properties into which assets are converted belong to the estate (p). 


8 Liability qua executor or administrator. This section deals witb the 
liability of an executor or administrator as such only (h) Thus if he be also 
appointed as shebait, he is liab'o to account as executor only, with bis managment 
as shebait and tbe accounts of such management the Court has no concern (0 
The duties of an executor are to administer tho estate of the deceased only so fat 
and so long as to enable him to carry out tbe terms of tbe wilL After the property 
has ceased to bo the estate of the deceased and has become tbe property of the 
residuary legatee, the executor as such has no authority to manage tbe estate on 
bis behalf O’). So Jong as tho person eatllJed to tho estate has not taken it out of 
the possession of the executors, they are entitled to continue in occupation of the 
estate (k). It is not always easy to determine when an executor dismisses the 
character of executor and becomes a trustee. Generally speaking, it is when the 


(a) fi/tuSonCTBorr v. ColUdot &c , 40 
1. A 236. 41 C 556 
(i) Satal T Uma, 31 & 62S, 6 C. 
W. N 578. 

(c) Pl/f » IVcoJhem, I H.a 247. 

(cO W. 738. 11 Ed. 

(e) Omrho v Gent, 25 C. 54, 

I C W. N 500; /?« Ccatjott 
25 C. 65 : T. Sataf, 31 

C 572. 582 3. 

(/) Kkiuhtolhai T. Homauha, It B 
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funeral and testamentary eipenses and debts are discharged the legacies paid and 
sums set apart for investment m the trust created by the will (a) 


This section contemplates orders directing a representative merely to eihib t his 
accounts in Court and does not authorise it to give directions regarding trusts 
created by the will of the testator or to provide for their administration (h) But 
the tendering of an account by an executor does uot exonerate him from liability to 
render accounts of his management of the property of the co sharers of which he is 
m possession as trustee (e) An executor may be called upon to account not only 
for the period of his executorship but also for the period during which the estate 
was in charge of his predecessor in office who may be and ought to bo called upon 
to account by the executor or other person who succeeds him in the adininistra 
tion (d) 


So far as an executor or administrator is concerned his liability to account is a 
continuous one and the person who is entitled to call for an account has the right 
to demand an account at every moment of the tune during which the administrator 
acts as such and so long as tbo administration is not complete lathis view a 
claim for an account pure and simple will be barred by lumtatioa after six years 
under Art 120 It is a well settled rule that if a person entitled to an accouotlog 
delays for a great length of time bis right may be barred by the presumption that 
the estate has been fully administered or by the rule of equity which dJscount^° 
anccs stale claims (e) 


It 18 duty of an executor to file his accounts without compelling the party 
Interested in tbo estate to taho out aa order compolliDg him to doBO(/) An 
tor or administrator continues to be liable to account to the beneficiaries oven after 
the passing of the accounts filed by him Th© discharge of an executor or ndminl® 
trator therefore is no bar to a euit for an account by the beneficiaries (g) An 
application the for filing of inventory and account 30 years after grant of probate 
without any cause being shown was rejected as being of the naturo of ao abuse 
of the process of the Court (ft) It is the first duty of an accounting party 
whether an agent or trustee or receiver or an executor Ifor in this respect 
they oU stand m the tamo position) to be constantly ready with his accounts (0 
An order of the Probate Court for the production of the omountintbe bands of 
an executor for tbo purpose of investment is wholly unauthorised and a fiac 
imposed in consequence of non compliance Is equally unauthorised (j) 


(o) 

(f) 

(0 

(•/) 


u) 
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The Court has no power to appoint an auditor for verifyine the entries in the 
accounts and inTOntories The proceedings under this section are intended to be of 
a summary character and the Court should not embark upon any detailed or minute 
enquiry as to the correctness or otherwise of the said accounts and inventories (a). 

An executor or adminlnistrator who fails to file an inventory or to produce an 
account as directed by this section incurs liability In the first instance, the grant 
is liable to be revoked under S 263 Secondly, sub section (4) makes the exhibition of 
an intentionally false inventory or an aeoount an offence under S 193 of the Indian 
Penal Code, while sub see (3) shows that intentional omission to comply with a 
requisition by the Court to exhibit an inventory or account amounts to an offence 
under S 176 of the Indian Penal Code Lastly, an executor is also liable for devas 
taut under Ss 363 and 369 (b) 

9 Duty of the Court. The court is not bound to go into the correotness 
of an account filed under this section or scrutmlxe and audit the papers, its sole duty 
IS to satisfy Itself that the account as filed prima/ncte satisfies the requirements of 
this section (c) If however the account contains manifest mistakes and omissions, 
the representative may be called upon to furnish an amended account and time 
may be granted for the purpose but not wbero accounts already filed have been 
accepted as prima /acts correct (<f) Where an inventory is cballonged on the 
ground of being untrue in msterisl particulars, tbe errors which vitiate it should 
be precisely and speciScally pointed out (e). It is the Court which granted the 
probate that should receive the Inventory (/) 

If an executor improperly and without aufBcient reason fails to file the accounts 
bo will have to bear the costs of the order compellms him to do so, but the party 
Interested will bear bis own costs tf bis application be frivoious or If be bo guilty of 
long delay, or laches, or If bo has acquiesced in the executor not filing the accounte (g) 

A trustee is bound to furnish to tbo ccsfui gue fruif proper Information as to the 
state of the trust estate (ft) A legatee has a clear right to bavo a satisfactory ex 
pisnatlon of the state of the testator a assets and an Inspection of tho accounts (i) 
His right is similar to that of a ceiiut yue fruit In case of gross neglect or wholly 
indefensiblo refusal by trustees and executors in furolsbing accounts they must pay 
tbe costs of litigation occasioned by tbeir neglect or refusal ( j) 
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The mere fact that accounts have been filed in the Probate Court or even the 
fact that the accounts have been passed bjr the Court does not absolve an adailD/s» 
trator from liability for sums misappropriated by him But a charge for criminal 
breach of trust cannot be maintained without the sanction of the Court which 
appointed him administrator fa) The protection afforded to parties interested Is 
that if the inventory and accounts are intentionally false in any particular, the 
executor or administrator makes himself liable to punishment under the Indian 
Penal Code (6) 

10 Sub-sec. (3) An order under this sub«section giving sanction to 
prosecute should not be made without an enquiry whether the omission to produce 
the acoouot was intentional nor an order made under sub-sec (4) without the 
Court being satisfied that the account filed was intentionally false (c). 


11. Revocation of probate The Court is not bound to revoke a probate 
under S 263 if an inventory be untrue in a materja) respect, but has a discretion In 
the matter. The value of largo assets left by a testator is a matter of conjecture an^ 
perfect accuracy can hardly be expected (d). 


12 Assets that have come to his hands The inventory delivered by 
tho oxecutor on proving the will is not, in Itself, evidence of assets coming te 
his hands, and le cot sufficient to affect him with liability as an executor haviOS 
bad posttessiOQ of the property. An executor before proving the will is not bound 
to go any distant place, where the effects of the testator may be, In order tn 
dscortain their real value, it is sufficient if be acts on information obtained b/ 
him (e). Accordingly tho value of tho properly set forth in the inventory (/), ot 
the will (r;), is not conclusive evidence of the same (A). 


318. (S. 277 A. P. 99). In all cabas where a grant 
I V tor to la been made of probate or letters of n6- 

cludoTroVrty in au°y ministration intended to have effect through- 
part of British India out the whole of Britisli India, the executor 
la certain casus. Or administrator flhalJ includo in the invon* 
toiy of the effects of the deceased all his moveable and im- 
moveable property bituate in British India, and tho value of 
such property situate in each province shall bo separately 
htated in such inventory, and tho probate or letters of ud- 
ministration shall bo chargeable with a fee corresponding to 
tho entire amount or value of the property affected therohy 
wheresoovor situate within British India. 
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319. (S. 278. P. 100). The e\eoutor op administrator 
As to proptiir oolleot, with reasonable diligence, the 

of. and debts owing property of the deceased and the debts that 
to deceased were due to him at the time of his death. 


1 The section An executor or administrator, like a trustee must take 
care nf the property of the deceased as if It was his own (a) He is not to mix 
bis own money with the testator's (M 

2 To collect. It 13 the duty of an executor or administrator to get in the 
testator’s money as quickly as possible (c). even property specifically bequeathed (d) 
Money m the hands of a co-executor should bo similarly collected (e) To collect 
does not mean to convert the testator’s property or all available assets into money 
The duty of the representativo is to liquidate the assets, te, reduce it into 
possession cleared of debts and other Immediate outgoings and so left free for 
enjoyment by the heirs (/) A person haviog a life Interest in the residua has 
a right to call on the trustees or executors to convert into money all 
personal property of a perishable or speculative character, everything In short, 
not consisting of proper securities for money, so that It may be properly invested, 
unless the testator has directed that a particular item of bis property is not to 
be sold ( 9 ) 

3 Liabllftyfor failure to collect Where it is the doty ofatrusteeor 
executor to obtain payment of s sum of money, the trustee or executor is 
exonerated and never required to make good the loss, if be has done all he can 
to obtain payment, but bis efforts have not proved successful ITay more, if he 
has taken DO steps at all to obtain payment, but it appears, that If be bad done 
so they would have been, or there is reasonable ground for believing that they 
wonld have been. Ineffectual, then he is exonerated from liability (A) The burden 
of proving reasonable grounds of belief is on the executors (i) Where in spite 
of an application to him by persons interested in the estate be refuted to do so. 
and the fund was lost, the executor was held personally liable for the loss and 
for the cost of legal proceedings ij) 


4. Liability In case of mortgages In case of mortgages created by the 
testator it Is do part of the duty of executors, authorised to make such Inresimeots, 
to realise mortgage securities of their testator not wanted for the purpose of 
administration, and executors and trustees will sot be liable to make good the loss 
If they acted with reasonable care, prudence and circumspection (A) Where a 
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certain sum was invested in mortgage by the executors and they did not take 
steps to recover the principal and interest in spite of notice of embarrassed con* 
dition of the mortgagor, they were held personally liable for the amount (a). The 
retention of a mortgage for more than 2/3rds, of the value of the property mort* 
gaged is not necessarily a breach of trust (6). 

5. Liability In case of other investmentst The same principle would 
apply in case of other investments. Where the loss arises out of a particular mode 
of investment directed by the testator, the executors aro not liable, because they 
are under no obligation to change the investment (c). For losses arising out of 
delay in the sale of Crystal Palace shares, which were at a premium at the tes- 
tator's death, the executors were held liable (d). The ordinary rule is that perishing 
or diminishing property, like a mine, in the absence of a direction to the contrary 
by the testator (e), should be sold and the produce invested in consols. FroSti 
accruing before sale form part of the assets (/). 


6. Liability for loss by banket*. Executors, in the absence of any direc- 
tion by the testator as to investment, are not liable for loss of money kept in a bank 
of good repute or where the amount was not unreasonable (^). The executors 
are no doubt bound to exercise their judgment on the safety of the place of 
deposit (h). The satisfied legatees are not liable to contribute in such a case (0< 
Where, however, there is an express direotloo to invest the surplus, the executor 
is liable whether the money is left with bankers {j). or a stranger (/r), or ni>s- 
appropriated (1). An executor is also liable for omission of a banker to make the 
Investment if he does not see that the investment is mode (m) 

7. Liability for loans on personal security. The law has been thus 
stated: "In the absence of express authority the representatives ought not to 
lend on personal security (n) though given by several persons (o). Even where 
there Is authority to lend on personal security, representatives ought not to lend 
to one of themselves (p). Where a debt duo from a legatee was to bo deducted 
from a settled legacy to the testator's wife any Joss which eventually arose in 
respect of the debt would fall upon the legacy (g), 

8. Liability of debtor or creditor appointed as representative. 
The appointment by the creditor of his debtor os executor operates ns a release 
at law of the debt, but not in equity, unless there bo an Intention to make an 
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immediate gift of tbo amount (a) If a testator appoints a debtor os executor, 
the executor on acceptance is deemed as debtor to boro paid bimielf at executor 
and so hold the amount at assets, whether in fact paid or not, provided the exe 
cutor acted at executor (b) This is tbo rule of equity that prevails in this country, 
no limitation would run to Ions as be remained executor or till bo died, wblebever 
event happened first (c) If however the executor renounce or die before acting, 
bo will bo in tbo position of a atranger debtor Id) If a creditor takes out letters 
of administration to the estate of his debtor, if the debtor bas assets which the 
creditor may retain to pay himself, It amounts to extinguishment of tbo debt, 
for possession of assets amounts to payment, but not where there are no assets 
presently available (a). 

9 Liability for broach of trust. An executor committing a breach of trust 
IS liable to make good the loss to the beneficiaries or legatees (even In a ease where 
the Hindu Wills Act did not apply) (/) Where persons Inherit property as co> 
owners, each having a distinct right to his share, payment by a debtor to one of 
them is not a valid discharge of his entire liability (g) 

10 Liability for acts of agent. lo the selection and supervision of an 
agent, if the executor Is to employ one, it IS Incumbent on the executor to act with 
the same degree of care as a man of ordinary prudence would in bis own affairs and 
to exercise proper supervision over the oondnet and dealings of the agent Even If 
an executor act honestly, if be fail to exercise care and diligence In the selection and 
supervision of the agent, he will be liable if any loss result to the estate (A), 

11. With reasonable diligence The Legislature has not laid down any 
definite limit of time because that is not possible It will obviously vary according 
to the nature of tbo estate and the oircumstauces of each particular case within 
which the executor is to realise the securities which it is not proper to retain (0 
In England a year is taken as the ordinary reasonable time, and the end of the year 
as the time for ascertaining the value which the executor ought to have got, and 
be is to be charged with this value But where a loss occurs through failure of an 
executor to realise within that period, the onus will lie upon him of proving that he 
acted &ona;?cfe and exercised a reasonable discretion <i) Tbe rule as to conversion 
within a year, therefore is not a rule of law, but a prinu/acie rule and executors 
who do not convert by that time must show some reason why they did not do so, 
and if no good reasons are forthcoming they will be held liable for the loss (iii) In 
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their duty aod refuse or neglect to sue, a legatee may sue in due course of ad 
ministration and the debtor may be joined in the suit (a) 

13 Arbitration An executor or administrator can refer disputes regarding 
an account or claim relating to the estate m his hands to arbritation without 
the intervention of the Court but not with a view to modify the terms of the 
will (b) But the law will not countenance an arrangement by which the executors 
may get the will construed by a tribunal of their own choice and in combination 
with some of the legatees secure a distribution of the properties contrary to 
the Intention of the testator and prejudicial to the interests of the remaining 
legatees. Executors under a will cannot make a reference to arbitration which 
will go against the terms of the will, even if they have not taken probate (c), 

14 Limitation. The right to recover a legacy from an executor is barred 
under. Art 123 after 12 years from the time when the legatee becomes entitled to 
receive It (d) 

320. (S. 279. P. 101) Funeral expenses to a reason- 
Expenses to ha able amount, according to the degree and 

paid before all debts quality of tbedeceased, and death-bed charges, 
including foes for medical attendance, and board and lodging 
for one month previous to Ins death, shall be paid before all 
debts. 

The section The section hye down tbo first rule regarding disburse 
ments by an executor Funeral charges and other expenses mentioned herein have 
to be paid before the debts of the testator 

Funeral expenses The first duty of an executor is to bury the deceased 
in a manner suitable to the estate left behind by him («} No one has property in a 
dead body (/}, but executors Lave a right to the custody and possession of the 
body until it is buried Expenses of cremation as directed by tbo testator by 
removing the body under license obtained by misrepresentation and deception 
can not be allowed (p) An executor in England cannot cremate a dead body with- 
out the aanotiou of the deceased (A) The body of a person dying in England is 
entitled, subject to certain exceptions, to Cbristian burial (0 

321. (S. 280 P. 102) The expenses of obtaining pro- 

Eipcns., to be administration, including 

paid next after such the costs incurred for or in respect of any 
eipeases judicial proceedings that may be necessary 
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Bhoit he is not bound to convert within a yeai and will not be liable in the absence 
of malafidei (a) 

Where there la b direction by the teatator in the will to convert hia estate with 
all convenient speed the executor ought to soil as early as possible but he is not 
under an obligation to sell at any particular time but is entitled to exercise a 
reasonable discretion (b) Thus an executor has been held liable for refusing to 
accept a fair offer (c) 

Where executors are given a discretion, to sell or convert or invest la such 
manner as they should think fit the discretion must be exercised honestly and 
Intelligently and with due regard to his fiduciary position as holding the money in 
trust for other persona (d) An executor s disoretion it has been observed unlike 
the perfectly free discretion of an absolute owner is limited by the duty of bringing 
tbo assets into a proper state of investment within a reasonable time, particular^ in 
rcepect of shares whose liability is unlimited and of trusts in favour of unborn 
persons (e) 


A residuary legatee baa a right to insist that m the ooursa of tba first year 
after the testator a death the executor shall if possible pay the debts legacies and 
funeral and toatamentary expenses so that the clear residue may be ascertained and 
paid over to him In order to effect this obieet, it is the duty of the executor to 
sell the personal estate or at all events so much of it as is required for the payment 
of debts legacies and funeral and testamentary expenses and if from any cause It 
has been impossible to ascertain the clear residue at tbo end of the year still >t 1^ 
from that date that the right of those entitled to life interests in it oommonces 
poreonal estate to be in the first instance applied in payment of the debts and 
funeral and testamentary expenses (/) 


12 Suit for recovery of debt or legacy A auit by a single legatee 
lies against tbo executors but they may asV that other legatees should be made 
parties (j 7 ) A creditor or a general legatee may for the purpose of recovering hi* 
debt or legaoy bring a suit for admlnUtration and in that suit claim an account 
from tbo representatives of tbo deceased executor and payment of wfaatorcr is 
found duo In such an action tt may bo necessary to join as parties persons 
bencf dally lotercatod m the estate but the decree In such a auit would not be 
for the payment of the debt as a debt but would bo for an account of the moneys 
belongiug to tbo testator s estate In tbo bands of an executor (fi) The plaint may 
be allowed to bo amended where It contains the occosssr} allegations but no 
express prayer for administration (i) A legatee however cannot sue a debtor 
executors are the only persons who can sue (8i 30 5 3061 If executors fail to do 
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la EogUfh Ifttr where personal aasett are IniuQioIent the real estate bears the 
testamentary ezpenies (a) But in this conntry the fund primarily liable is the 
reildaarx estate (b) Where, howcTcr. a testator has directed a particular fund to 
be charged with the payment of his testamentary expenses that fnnd must bear 
the expenses (c) 

3 Costs. The section does not justify the ioference that a successful party 
is entitled as a matter of right to bo paid his costs out of the estate A party Is 
not entitled to his costs simply because there is justa eau$a Itiigandt (d) The costs 
are to the discretion of the Court and may bo directed to be paid out of the estate 
in a suitable case (e), eg (1) If the course of litigation takes its origin In the 
fault of the testator (/) . or (2) If the litigation be reasonable on account of the 
conduct of those Interested in the residue (g) , or (3) jf there be a sufficient and 
probable ground to question either the execution of the will or the capacity of the 
testator (A) , or (4) if there be sufficient ground to put forward a charge of undue 
influence or frand (i), or (5) where the party opposing relies on a difficult or 
doubtful question of law which, it is desirable, should be decided by Court (j) 
where, howeTer, the coastructloo of a will is not so difficult as to require the 
assistance of the Court the estate is not to bear the costs (A) , or (6) where the 
estate is administered by reason of the suit and the rights of the parties ascer 
tamed and declared (I) But where action is unnecessary exen though judgment 
be in plaiotlfTs fsToor, he must pay the costs (m) A party prefernog an appeal 
from a question of construction, if unsuccessful must bear the cost (n) , but if the 
difficulty of coastructloo be caused by the testator himself, the costs of appeal will 
come out of the estate (o) (T) Where ao execotor prores the will Id solemn form, 

whether of his own motioa or otherwise, be is eotitled to bis costs out of the estate 
hut if probate be refused It IS ia the diBcretioo of the Court to grant or refuse him 
costs out of the estate ( p) 
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for administering the estate, shall be paid next after the 
funeral expenses and death-bed charges. 


The section. After the payment of /uaeral expenses ibe next Hem of 
czpeodUure is the expense of obtaining probate or letters of adnunjatration, 
including the expenses of judicial proceedings m connection with the adminlstra- 
fion of the estate. Such expenditure will have priority over all other 
claims fa) 


2 Executorship or testamentary expenses These expressions mean 
the same thing and denote expenses mcideot to the proper performance of the duty 
of the executor, which consists w ascertaining the debts and liabilities due from 
the testator’s estate, the payment of such debts and liabilities, and the legal 
and proper distribution of the estate among the persons entitled If the executor 
Is unable to decide these questions for himself he may obtain the assistance of 
the Court, cither personally appearing as plaintiff or through a beneficiary, to 
decide them for him, and the costs occaaioood by the suit instituted by him or 
the benefioiftry for that purpose will bo allowed to him 


Executorship expenses include (1) the expenses incurred in relation to (he 
administration of bis estate, whether incurred lo an admioistratlon suit, or whotber 

Incurred simply by taking the advice of a solicitor and counsel outside the 
administration suit as to the distribution of the estate , (2) costs of the executors aod 
parties in an action, whether lostitutcd by the executor or by a beneficiary, fof 
the administration of the testator’s estate , (3) the funeral expenses, (4} tbs 
expenses incurred b> the executors for the protection of specific legacies, ep, 
warehousing expenses, pending tho distribution of the assets, and (5) payments 
by the cxecutora jo discharge of debts falling duo from tho testator’s estate after 
hfs death ($1 The estate duty payable upon a food which the testator was com- 
petent to dispose of is not part of the testamentary expenses (c) Tho amount agreed 
to be paid to a surelj has been held to be a charge upon the estate (d) Cost 
of the plaintiff n bo unsuccessfully challenged a will wcro ordered to bo paid out 
of tho estate, but they wore hold not to bo testamentary cipoosca (e). Costs of 
admtalsteatioa include expenses of gottlag ta any part of the estate of the 
deceased lying In a foreign country and payment of oil duties {/) The exocutor 
Is entitled to priority for bis cost In an admlnhlrallon suit even if the estate be 
insolvent fyl 
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inelado laboarcn «n)pIojed on the testator'* farm, ia) nor a coachman provided 
b7 a jobmaster (b) It is not neeessarr that the servants should rcccivo jrearlj 
wages (r). A servant qulttiog her master'* service a few da^a before her death 
was held entitled to the legaojr on proof of bla declaration that ho still considered 
her to be in hit service (<f) 

Adomesllo servant Is an Indoor servant, a person living In the bouse and 
dieted by the master (e) Ha Is a boutebold servant as distinguished from an oat* 
door servant A male nurse and masseur might be a domcstlo servant, although 
he did not sleep In the bouse nor was a wholetimo servant Although service 
must be continuous for the period named by the testator, where a legacy Is condl 
tional on service of a certain length of time, that does not involve the necessity 
of daily service for tha whole period Suspension of service with the testator’s 
consent duo to ill health or any other reasonable cause does not disentitle the 
servant from the legacy (/) A tailor is not a household servant (g) The dis 
tlnctlon between an indoor and an outdoor servant was not adopted as suitable 
to the state of things in this country and a aerang was held to come under the 
class of domestio servants (A) 

There Is however a distlnotlon between domestic servants and labourers or 
artisans An agreement for cAoAri means domestio or personal service Act XIII 
of 1899 does not apply to contracts to serve as domestio servants (0 

323. (S 282 P. 104). Save as nforesaid, no creditor 
Save as fore ^ right of priority over another ; 

said, 8ii*deVt8 ?o"”e tlic oxecutor or administrator shall pay 
paj*! equally and a]i s;ich debts as he knotvs of, moluding his 
” ^ ovrn, equally and rateably as far as the assets 

of the deceased will extend. 

1 Change Certala words occurring InSsstion 181 of the Act of 1855 have 
been omitted from the present section as being morely explanatory— Joint 
Committee Report 

2 The section The rule laid down in this section is subject to the exceptions 
referred to m the saving clause namely funeral expenses, death bed charges and 
board and lodging for one month previous to death (Section 330) , expenses of 
obtaining probate or letters of administration (S 321) . wages for certain services 
rendered and debts according to their respective priorities, if any (S 333} Such 
IS the order of payment to be observed by a representative In the course of ad* 
ministration He is liable for deviation from this order of priority on a deSoiency 
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A preliirnnapy dccreo may be passsd lU aa admioiatration suit direotiog ao account 
to bo takca of tbe estate of tbe deceased but no decision can be reached regardicg 
assets not in the possession of parties to the suit {a) An admimstratloa decreets 
unnecessary, whether a creditor or legatee IS suing, where executors have sufficient 
assets of the deceased to meet all claims upon the estate (6) A decreeholder of a 
legatee cannot take execution against the estate of the testator so long as the 
testators debts have not been paid (e) 

The costs of an administration suit form a charge upon an estate and the Court 
provides for their payment m the first Instance (d) Where the assets are not 
sufficient for the payment of the debts 10 full, the creditor s costs should be ordered 
to be paid out of the estate as between party and party and not as between 
attorney and client (e) and the difference between the plaintiff s coat as between 
attorney and client and the costs allowed to him out of tbe estate may be 
ordered to be borne rateably by the whole body of creditors In a suit for 
construction of a will and for admiDistratton of tbe estate tbe costs of all 
Courts are paid out of tbe estate (/) 


322. (S. 281 P. 103) W'ages due for services rendered to 
Wa es for certain deceased within three months next pre- 
Bwvim^to ^fae"next ceding his death by any labourer, artizan or 
debt’s^"^ domestic servant shall next be paid, and then 

* the other debts of the deceased according to 

their respectiTc pnouties (if any) 


Tho section Tbe concluding words of the section, "according to (If any) , 
did not occur in the Act of 1665 but wero added In the corresponding section of the 
Act of 1881 “Mr Justice Henderson is of opinion that It was suggested by the 
case of All Abmul ^hau) v Heed, \g) id which It was laid down by Sir RlobBti 
Couch, C J , that section 2S2 of the Indian Succcssfon Act (InJ no way iatertw^ 
With the tight of a person who has obtained o decree against on executor or ad 
minlstrator to have his decree satiafied out of the properties of the deceased person, 
to tho exclusion of other creditors after deducting the charges under sections 219 
(now 320) to 281 (DOW 322) of the some Act (A) For similar provisions seethe 
Acts mentioned bolow (i) 


Servant. The term ‘servants meaos persons who minister fn some wsy to 

the personal comforts of tho testator or bis wants persons of tho class of domeslio 
servants, though not necessarily only those employed lo tho house U) It does not 
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iDcIude laboQrcn employed on the teitator*s farm, (n) nor a coachman prorSded 
by a jobmattcr (b) It ts not necessary that the aerrantB should rccolro yearly 
wages (c). A servant quitting her mastcr'a service a few days before her death 
was held entitled to the legacy on proof of bla declaration that ho still considered 
her to be la his service (d) 

A domestic servant is an Indoor servant, a person living In the bouse and 
dieted by the master (e) lie ts a honsehold servant as distinguished from an out' 
door servant A male nurse and masseur might be a domestlo servant, although 
he did not sleep in the house nor was a wboletlmo servant Although service 
must bo continuous for the period named by the testator, where a legacy is condi> 
tlonal on service of a certain length of time, that docs not involve the necessity 
of daily service for the whole period Suspension of service with the testator’s 
consent duo to ill health or any other reasonable eause does not disentitle the 
servant from the legacy </) A tailor is not a household servant (g) The dis 
tinctloQ between au indoor and an outdoor servant was not adopted as suitable 
to the state of things in this country and a sprang was held to come under the 
class of domestic servants (h) 

There la however a dlstinellon between domestic servants and labourers or 
artisans An agreement for chgkri means domestic or personal service Act XIII 
of 1859 does not apply to contracts to serve as domeslio servants (0 

323. (S. 282 P, 104). Save as aforesaid, no creditor 
Save as afore- ^ right of prioritj over another ; 

said all debts to be hut tho exocutor or administrator shall pay 
ei«aii7 and all Such debts as he knows of, including his 
” ** ^ own, equally and rateably as far as tho assets 

of the deceased will extend. 

1 Change Certain words occurring la Section 282 of the Act of 1865 have 
been omitted from the present section as being merely explanatory — Joint 
Committee Report 

2 The section. The rule laid down in this section is subject to the exceptions 
referred to in the saving clause, namely, funeral expenses, death bed charges and 
board and lodging for one month previous to death (Seotton 32Q) , eSpensea of 
obtaining probate or letters of administration (S 321) . wages for certain services 
rendered and debts according to their respective priorities, if any (S 332) Such 
IS the order of payment to be observed by a representative In the course of ad- 
mmlstiatloQ He is liable for deviation from this order of priority on a deficiency 
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of assets (See Ss 368,369) An executor has no right of retainer m respect of 
his own debts The claim of a secured creditor to proceed in respect of the property 
charged is not affected by this section (a) This section merely lays down a rule of 
procedure that must be followed by an executor or administrator and is not 
applicable where a creditor who hai obtained a decree against the estate of a 
deceased person applies for execution of such decree (6) 


The rule laid down in the section states that no other right of priority is to be 
recognised by an executor or administrator Proportional payment is provided for 
in order to prevent any one creditor obtaining an advantage over another In res 
pect of the payment of his debt (c) The purport of the section is made clear by the 
following observations of the Law Commissioners * We do not propose to extend 
to India the rule which enables an executor to pay any creditor (whether himself or 
another person) m preference to another creditor of equal degree We have provid 
cd that funeral and death bed expenses and charges of probate and administration 
are to bo first paid , then wages due to any labourer, artizan or domestic servant 
employed by the deceased , and that In respect of no other debt shall a creditor bo 
entitled to a preference either by reason of Its being secured by deed under seal or 
any other account 


3 English Law Incase of administration by the Court of an insolvent 
estate all voluntary creditors are paid part pa$su with simple creditors, because such 
admioUtration is then governed by the rules of bankruptcy (d) But in case of 
admInUtrationby a legal representative of the estate of a deceased person, whether 
solvent or insolvent, the bankruptoy rules do not opply but the common law rules 
apply which recognise the following order of priority in the application of legal assets 
of deceased persons (1) Crown dobts , (2) certain debts to wbioh priority has boon 
given by particular statutes , (3) debts of record (4) debts due upon rccognli 
once , (5) specialty and simple contract debts , (6) voluntary bonds unless assigned 
for value In the testator’s lifetime when they stand on tho some footing as other 
specialty dobts (e) An executor must carefully observe those rules of priority, 
which being the rules of law oven tbn testator cannot alter by declaration in bis 
will { / ) An executor or administrator who pays a debt of a lower degree before one 
of a higher roust on a deficiency of assets answer that of tho higher out of hts own 
estate provided be had notice of tho exlstcnco of tho superior debt In on action 
for a debt of an inferior nature tho existence of a debt of a higher nature and In 
fufficlcncy of assets to pay both is a good plea 0/) 


Judgment debts against tho testator or Intestate have priority over the claims 
of crcdllOTS A Judgment against the executor or administrator has no similar 
priority, but such a judgment has priority over other debts of equal degree beceuie 
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the execator ought to pay to the creditor trho is more dlligeat (a), but has no 
priority orer claim of a creditor of a superior degree (6). There is no priority 
among judgments A judgment on a simple contract and on a specialty stand on 
the same footing (c) 

4 Preference among creditors of the same degree English lavr 
allows an executor to pay one creditor in preference 'to another among creditors 
of equal degree (d) and the executor may, for the purpose of such payment, advance 
moneys out of bla own estate (e), but a judgment creditor of equal degree has to 
be paid first (/). An executor or administrator can pay to a creditor after 
commencement of an action by another creditor of equal degree but before judg* 
ment (p) or before an order in administration (A) The claim of a creditor 
who has been paid in preference by the legal representatives may be postponed by 
Court till other creditors have been paid in the same proportion (0 

5 Indian law regarding priority and preferonco The Indian law 
recognises priority of rights among creditors (see S 322). Thus in respect of Court 
fees on a suit in /orma puuperis the Crown has precedent on payment of this debt 
over all other creditors of the deceased 0) The priority of a judgment creditor 
has also been recognised m Ntlkomul v Reed (k), where it is stated that this aoc< 
tion declares how a representative is to administer the assets of the deceased, It 
ficos not say that he is to deal with them as if no decree bad been passed This 
priority, however, has not been recognised in case of a creditor who bad obtained 
a ludgment for a claim for money lent to an executor (I) It goes without saying 
that if any priority has been created by statute It will bo duly observed 

Apart from priority thus actually recognised this section declares that no 
creditor is to have a right of priority over another and it further goes on to say 
that all creditors, including the ropresentatlve blmscif. Is to bo paid equally and 
ratcably, so that a preferential payment to one creditor U not possible under the 
Act. but all creditors stand on the same footing aud aro to bo paid part paifu or 
Pn rata (m) 


6. As ho knows of An execator with notice of even a possible IJabllltp, 
cannot safely make payment of legacies or pay orcr the residue to a residuary 
legatee, but an order of tho Court will grant bim complete indemnity provided he 
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conceals no relevant fact from the Court (c) Knows means 'has actual 
knowledge Constructive knowledge is not sufficient An executor is personally 
liable to make good the loss occasioned to a creditor by improper distribution after 
having knowledge of the claim of the creditor (fi) The question whether there 
has been maladministration or not of the estate of a deceased person cannot be 

raised m execution of a degree but a regular administration suit has to be brought 
by a creditor who has not been fully paid up (c) Even a purchaser of lands from 
a Hindu devisee 13 liable for tho debts of tho testator if it can be proved that such 
purchaser knew that (1) that there were debts left unsatisfied and also ( 2 ) that the 
heir or devisee to whom he paid bis purchase money intended to apply It otherwise 
than m tho payment of such debts (d) 

7 Including his own Right of retainer An ejteeutor can retain for his 
own debt, t e any debt due to bun from the deceased, in preference to all other 
creditors He ‘may appropriate a sufficient part of the assets m satisfaction 
of his own demand , as he runs the risk of losing bis debt If he be not given the 
right of retaining (e) The right follows from the executor's right of preference 
of a creditor of equal degree (/ ) Ho can rotam even against a creditor of a higher 
degree (9) I but if it bo not exercised by the executor m bis lifetime tbe right Is 
linsited to assets that camo into bis hands during his lifetime (A) The right of 
retainer 13 also limited to funds actually or constructively In his possession (0 
The Tight extends not only to debts to which the legal ropTcscntative is benefl 
dally entitled but also to those to which ho is entitled as trustee {j} or to those 
held by others In trust for him (4) or to a time barred debt (f) An executor can 
not retain against his CO executor (m) An executor do son tort cannot retain (n) 
Trustee (and so an executor) is entitled to be reimbursed of all sums propefl/ 
expended by bun in tho preservation of the trust estate, and tho liability In respect 
of this indemnity forms the first charge on tbo estate (o) 

Tho right of retainer does not extend to damages for which thcro is no ccrtsln 
standard but which arc arbitrary c g damages orislog out of torts (p) The right 
maj be lost by waiver (g) 


Tho dootrlne of retainer baa been recognised in this country, but of course the 
executor will be paid equally and rnteably with the other creditors under this 


(o) 1078 79 11 Ed Sw ctwi 

cited 

(M Jlildlle Ccipn v Amodm 

e D. H C a O c 20 
(<) SaratmanI v Data Ktbnne 35 C. 
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Id) Crt*r*J<, r 4C 897 

(rt Vt 797 11 Ed 
(/) Met r FrtH 9 Ch D 56 S 
Ir1 D* Ih^rU II9I<) 2 cii. 395 
» Coryhr (I9l3j I b 

211 

(/ Hi M Cb D 15 w* 
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lO * SttaJi** |I99II I 


Ch 233 

\V 803 II Ed 

/<e Hard* (1914) 2 Cl, 395 •« 
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////» ttalker 4 K A J l«» 
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Cwif/i V t'finon 3 T n 567 
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A 27. 37 a 229. 234 
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BSclIoD. Ko iotercat cao be allowed on the mortgage debt from the date wlien 
aoffictcDt aascti became aTaltablo for the payment of h!a own debts (a). 

8 . Right of reolmbursomont. A tniatee or executor is entitled to be 
reimbursed of all sums properly spent by him, (!) In the preservation of the trust 
estate, e { 7 , In payment of goTcrnment revenao , (2) In defending bis position (h) ; 

(3) In performing the obligations imposed upon blm by the testator's will (c). The 
executor can also recover the cost of a sale rightly Incurred (d), the cost of 
transfer of the trust estate from prior trustees (e) the cost of furnlshiog 
accounts (/), the cost of recovering property of the testator (p). 

9 Of alt debts Time barred and future debts, An executor can 
pay a debt justly due by bis testator although barred (h), but not one declared to 
be barred by the Coart ( 1 ) 'f’he rule docs not apply to an administrator (^). 
The Statute of Limitation cannot be pleaded against a creditor in an administra- 
tion action (k) and it cannot be set up by a Conrt on behalf of an absent beneficiary, 
where none of the parties are dcsirons of setting it up (1) * Tbs laclusion of a 

debt by the representative, whether to an Inventory exhibited in the Probate 
Division, or in an account filed in admiolslratioa proceedings in the Chancery 
Division, or in the affidavit for Inland Revenue is a sufficient acbnowledgment 
to take the debt out of tba operation of the Statute of Limitation (m)”. Future 
Instalments of annuity do not constitute a provable debt aud therefore trustees for 
an annuitant are not entitled to an administration decree, but if such decree he 
obtained by some other person the trustees would be entitled to prove foe the 
estimated value of the annuity (n). 

10. EquAlly and rateably. Obviously the provision for rateable payment 
applies where the general or realisable assets are insufficient for the payment in 
full of the claims of all the creditors When assets are sufficieot the payment of 
one creditor m full cannot 10 any way prejudice or postpone the rights of other 
creditors ( 0 ) Further, the rateable payment referred to m this section, also in 
the Administrator General Act (II of 1874 s 35), is rateable payment out of the 
assets and not out of the Income of the estate or any other specific part of the assets 
Neither of the two sections empowers the representatives of deceased persons where 
assets are admittedly sufficient, to postpone indefinitely the payment of debts 
The executor must pay all such debts as be knows of equally and rateably as 
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342, 13 C L J 3 See Byramji 
V Heetaiai 1 1 Bom L R 250 

(4) IFa/fen v 7 CL D 

504 

(e) Peary Mohor\ v Noiendta, 37 C. 
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(</) Re Maiael, 54 L J Ch 833 
(«) Harvey r Olliver 57 L. T. 239, 
(/) Re Betiporih, 58 L J CL 432 

(5) Tie Daeu. 57 L. T 755 

{h) Hill v IValker, 4 K & J 166 , 
lee Re ‘Rovruon 29 Ch D. 358, 
Tlllakchand t Jtlamol, 10 B H. C. 
R. 206, 214 , Adm Cent v 


Haakl^. 1 M 267 , Peihnjl y 
Afeheriai, 30 Bom L R 1047 

lO JKldiky r Midgley. (1693) 3 Ch 
262 
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G 12 , Fuller Y Redman, 26 
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B waa liable to be sued by creditors in tbi8 country and could not be called 
upon to pay over anything more than the surplus after satisfying intestate’s Indian 
liabilities, this clear surplus B must hand over to A (al The law of the deceaseds 
domicil Will not determine the priority of creditors where the assets are in foreign 
countries hut are being administered by the legal representative of the country 
of the deceased's domicil Even In such a case the distribution will be effected 
In the order of priority among creditors prescribed by lex sttus (6), “After payment 
of debts, &c, the distribution of the residue of immovables Is governed by the 
lex situs' (c) 


Sub sections 2 & 3 Sub'section (2) la based upon the principle of what 
is ‘equal and ]uat (dj On a similar equitable ground marshalling of assets is ordered 
in favour of creditors and 'a similar equity is extended m favour of legatees 
Thus where a specially creditor, who has a general lien on the real estate, as a 
creditor by bond by which the deceased bound himself and bis heirs, receives 
satisfaction out of the personal estate, and thereby exhausts it so as to leave 
nothing for the payment of legacies, a legatee shall stand m the place of such 
specialty creditor as against the real assets which have descended to the heir” {e) 


This sub section has lost much of its slgniffcanco after the amendment of sub 
section (1), for under that sub section all creditors are to bo paid equally uod 
rateably according to the law of British India Priority of claim in the application 
of movable property according to the law of domicil of the deceased is no longer 
recognised Accordingly, there is no sense in bringing such payment Into account 
for the benefit of other creditors, as the fresh distribution of movable and im* 
moveable property is to be made on the same principle, vis , equally and ratoably 
under See 323 The illustration Is clearly out of ‘place and has no appHontloc, for 
under sub section (1) the mode of distribution Is no longer effected la the manner 
staled In the illustration, except where euh-seo (3) applies The debt of a Hindu, 

etc having a foreign domicil la not to bo paid according to the law laid down by 

sub-sections (1 & 2) but by the law of doailcil 

325. (S. 285 K 105). TioUs of 

bof?ro^*cVacica’ cvcpy description most bo paid bofoio any 

legacy 

1. Tho section The section provides that dobta of tbe testator must be 
paid before any legacy even ipeclfic {/) A legacy therefore Is payable when 
there are no debts due from the estate of Ibc decoBiod Before paying out legaclt* 
therefore there ought to be an enquiry by the rxeculor oi to the extent of the 
aiiets and llaLlUllei of the testator, or by the court where on adifllnUtrotlon suU 


(«l 
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is brought b 7 a legatee (a) A legatee Is not entitled to the payment of his 
legacy until be has made good what ho owes to the testator. The amount duo to 
the estate has to be ascertained, If necessary. In order that the rights of the parties 
may be adjusted (b) The section does not say that If the legacy is paid before 
the debts and the legatee deals with tho property by way of mortgage or otherwise 
that t’ansaction must be taken to be invalid A creditor of the testator who has 
obtained a decree cannot olaim a valid charge upon tho property as against a 
mortgagee from a speciSo legatee pronded there are assets sufficient to pay the 
testator's creditors The reason is that neither a provision in the will for tho 
payment of debts nor the decree creates a charge on the property of the testator 
therefore the property sold in execution of the creditor's decree is sold subject to 
the mortgage by the legatee (e) 

2 Debts A debt under Mltakshara law contracted by a manager will be 
binding on the coparceners if the debt were contracted for tbcir benefit or for the 
purposes of a trading concern in which they are Interested (d), so also trade debts 
properly incurred by a Hindu widow as the heiress of her deceased husband [e), or 
debts Incurred by a receiver (/) A mortgage executed by the testator Is binding 
on the legatee and has priority over the Icgacv (g). 


3 Any legacy As the entire estate of the testator la the hands of the 
executor IS liable "to the payment of the debts of the testator, the executor must 
discharge them, before he satisfies any description of legacy There Is no distino 
tiOQ in this respect in favour of specific legacies If an executor, although acting 
bona fide and under a conviction that the assets are amply sufficient for the pay 
meat of the testators debts permits specific legatees to retain or possess them 
selves of the articles bequeathed to them, be will be answerable for the articles 
with Interest If there should ultimately be a deficiency of assets though the 
deficiency should be occasioded bj subsequent events which be had no reason to 
anticipate {h) Even toluntary bonds and other debts by specialty, must be paid 
In preference to legacies (i) Should any difficulty arise m giving effect to the 
section the executor should apply to the Court for construction of the will (j*) 
Executors are first to pay debts secondly, the legacies , thirdly, to band over the 
remainder to the residuary legatee They are allowed one year before satisfying the 
claims of parties under the will (S 337) In fact the title of the legatees to take 
becomes absolute after the lapse of a year (^) 


(a) Rajamannar v 2 M 

L J 160 

[i) Halai V Chalaibhu], 17 Bom L R 
935 , 31 I C 500 

(c) See S« 368 369 Ambi^a v Afui^fo, 
2 C L J 138 10 C W N 38. 
RamJbun v Afofieifi 9 C 406 
(<f) BalJeo V Mobarak 29 C 583. 6 
C.W N 370 

(el SoJ^raiAai t Magantal, 26 B 206 
{/) AfoAorfr Shyama 30 C 937 
(g) Nambervmal » I'ieefopewms/ 59 M 
L J 596, 123 1 C6S9 
93 
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(k) 
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Dacief V NicoUon 2 D G & I 
693 •' 
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B waa liable to be sued by creditors in this country and could not be called 
upon to pay over anything more than the surplus after satisfying intestate’s Indian 
liabilities, this clear surplus B must hand over to A (a). The law of the deceased’s 
domicil will not determine the priority of creditors where the assets are in foreign 
countries but are being administered by the legal representative of the country 
of the deceased’s domicil. Even in such a case the distribution will be effected 
In the order of priority among creditors prescribed by /ex (6). “After payment 

of debts, &c., the distribution of the residue of immovables is governed by the 
lex situs" (c). 


Sub-sections 2 &, 3. Sub-section (2) is based upon the principle of what 
is ‘equal and just’ (d). On a similar equitable ground marshalling of assets is ordered 
in favour of creditors and “a similar equity is extended in favour of legatees. 


Thus where a specialty creditor, who has a general lien on the real estate, as a 
creditor by bond hy which the deceased bound himself and his heirs, receives 
eatisfaction out of the personal estate, and thereby exhausts it so as to leave 
nothing for the payment of legacies, a legatee shall stand in the place of such 
specialty creditor as against the teal assets which have descended to the heir (e). 


This sub-section has lost muoh of its significance after the amendment of sub* 
section (1), for under that sub-section all creditors are to be paid 'equally and 
rateably according to the law of British India. Priority of claim in the application 
of movable property according to the law of domicil of the deceased is no looge| 
recogolsod. Accordingly, there is no sense in bringing such payment into account 
for the benefit of other creditors, as tho fresh distribution of movable and im- 
moveable property Is to be made ontho same principle, »»?., equally and rateaby 
under Sec. 323. The illustration is clearly out of ‘place and has no application, lo 
under sub-section (1) tho mode of distribution is no longer effected in the rnanner 
stated in the illustration, except where sub-seo. (3) applies. The debt of a n . 
etc., having a foreign domioil Is not to bo paid according to the low laid down y 
sub-sections (1 & 2) but by the law of domicil. 

325. (S. 285 P. 105). Debts of 

Debts to be paid cvcrv description must bo paid before any 

before legacies. j i 

legacy. 


1. Tho section. The section provides that debts of tho testator must bo 
paid beforo any legacy even speclfio (/). A legacy therefore Is ^^7" 

there are no debts duo from tho estate of tho deceased. Before paying 

therefore there ought lo be an enquiry by the cxeoulor as to .uU 

allots and llahllUict of the testator, or by the court where on administrations 
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is brought bjr a legatee (a). A legatee {a not entitled to the payment of his 
legacy until be has made good what he owes to the testator. The amount due to 
the estate has to be ascertained, If necessary, in order that the rights of the parties 
may be adjusted (h) The section does not say that if the legacy is paid before 
the debts and the legatee deals with the property by way of mortgage or otherwise, 
that transaction must be taken to be invalid. A creditor of the testator who has 
obtained a decree cannot claim a valid charge upon the property as against a 
mortgagee from a specific legatee provided there are assets suffiolent to pay the 
testator's creditors The reason Is that neither a provision in the will for tbo 
payment of debts nor the decree creates a charge on the property of the testator, 
therefore, the property sold m ozecution of the creditor's decree is sold subject to 
the mortgage by the legatee (c) 

2 Debts. A debt under Mltakshara law contracted by a manager will be 
binding on the coparceners if the debt were contracted for their benefit or for the 
purposes of a trading concern In which they are interested (d), so also trade debts 
properly incurred by a Hindu widow as the heiress of her deceased husband (e), or 
debts incurred by a receiver (/). A mortgage executed by the testator Is binding 
on the legatee and has priority orcr the legaev ( 9 ). 


3 Any legacy As the entire estate of the testator to the bands of the 
executor Is liable "to tbo payment of the debts of the testator, the executor must 
discharge them, before ho satisfies any deseriptfoo of legacy There is no distloe 
tion In this respect in favour of specific legicies If an executor, altliough acting 
bona /Ide, and under a conviction that the assets are amply sufileient for the pay> 
ment of the testators debts permits specific legatees to retain or possess (hem 
selves of the articles bequeathed to them, be will be answerable for the articles, 
with interest if there should ultimately be a deScICDcy of assets, though tbo 
deficiency should be occasioned bj subsequens CTcots which ho bid no reason to 
anticipate (h) Eren icluntory bonds and other debts by specially, must lo paid 
In preference to legacies ( 1 ) Should any difficulty arise in giving effect to the 
section, the executor should apply <0 the Court for construction of the will (j*) 
Executors are first to pay debts secondly, the legacies , thirdly, to hand over the 
remainder to the residuary legatee. They are oliowed ono year before iatlsfylog the 
claims of parties under the will (S 937) In fact the title of the legatees to lake 
becomes absolute after the lapse of a year (() 
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4 Muhammadan will A Muhammadan testator is not free to bequeath 
as legacies more than one third of bis eatato that remains after making the pay* 
ments mentioned m Ss 320 325 without the consent of his heirs Therefore a 
receiver may be appointed against an executor under the will of a Muhammadan (a) 


326. 

Executor or ad* 
ministrator not 
bound to pay lega* 
oies without indem- 
nity. 

may become due. 


(S. 286. P. 106). If tbe estate of the deceased 
IS subject to any contingent liabilities, an 
executor or adminstrator is not bound to 
pay any legacy without a sufficient indem- 
nity to meet the liabilities whenever tliey 


Contingent liability, A contingent liability does not constitute a provable 
debt till the contingency arises ( 6 ) Therefore a creditor even of an inferior degree 
Is entitled to be paid before the contingent liability of another creditor or of a 
higher degree has ripened into a debt (c) But it is not safe for an executor or 
administrator to pay any legacy or make over the residue to the residuary legatee 
without regard to contingent liabilities (<f). Though he may pay a creditor there 
is a risk lu his paying a legatee, for m tbe latter case “be is liable to answer to 
tho claim of a creditor whose oontingent claim has ripened into a certain 
claim*’ (e), Thus an executor paying a legacy has been held liable for a call made 
upon certain shares held by ihe testator, for in respect of such a call although 
there IS not a debt until a call IS made, there IS a liability all the time which might 
become a debt any time, t.e, as soon as a call is made (/) An executor may 
claim a refund from a legatee to whom a legacy has been paid with notice of a 
liability which afterwards becomes a debt, but not of a liability which at tbe time 
of payment of tbe legacy has ripened into a debt and of which the executor 
had notice ( 7 ) 


Indemnity. Naturally, to protect himself from liability the executor ought 
to take an indemnity from a legatee id respect of contingent liabilities which 
may arise and refuse to part with property of the deceased without such Indemnity 
and “a Court of Equity will not compel him to do so without such Indemnity 
or without impounding a sufficient part of tho residuary estate for that 
purpose (A), far otherwise. If the contlogeat covenants should afterwards be broken 
tho executor will be liable to answer the damages tie bonis propriis, without any 
fault in him (i) But a decree or order of Court directing the administration 

and application of assets is of itself a complete and perfect indemnity to the cxe 

cutor. provided be keeps hack nothing which ought to ho disclosed to the Court (j) 
An executor however, without such decree or order, is not bound to pay a general 
legacy without taking account of tbe assets and liabllliics of the testator and 


(o) /U/tabalt Mail ,/ItJuI, 19 D 8? 

(t) /it J/atfreacei, 44 Ch D 236 
(c) Laotv V. ralrthllj 2 Vera. 101 , 
fUaJi Blunt. 5 S.ra 567 
|dj /le Hjtgrtacxt 4t Ch D 236 
(*) \;. lO'n M Ld 
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ascertaloioe whether there la a reitdae for the pa^incot of the Iceacy ; and a 
aalt for legacy, which l» of the nature of an administration suit. Is not sustainable 
against these assets in the possession of the cxeeator. The Court may, when It 
U necessary to protect the executor direct a fegatco to glre an lodcmnlty /or the 
amount of the legacy (a). The Court will not always order retention of funds or 
require Indemnity (h). 


327. (S. 287. P. 107.) If tbc nsbets, after payment of 
debts, necessary expenses and specific 
ccn.toVl'saJiM •'igaoios. are not sufliciont to pay all tlio 
general legacies in full, tbe latter sliall 
abate or bo diminisbed in equal proportions, and, in tbc 
absence of any direction to the contrary in the will, the 
executor has no right to pay one legatee in preference to 
another, or to retain any money on account of legacy to 
himself or to any person for whom he is a trustee. 


1. The section. The secUoo states that legacies are to abate if 

assets be oot sufllclcot to pay debts aod oecesaary expeascs and specific legacies, 
which are. therefore, to bo paid before tbe geoera) legacies This abatecneat of 
geoeral legacies takes place la equal proportioQs (c) The gcDcral legatees are 
entitled to tbe surplus, If aQ>, after payment of debts, necessary expenses and 
speelfie legacies Tbe words *2o tbe absence of any direction to tbe contrary* in 
tbe will did not occur In tbe Act of 1865 but were inserted in the Probate and 
Administration Act ' Here again tbc wording of section 107 of the Act of 1881 
has been adopted as it states the law more accurately”— i/ofes on Clauses 


2. Application of the section. A general legacy giTen to a roluntecr is 
not exempt from abatement even where it is stated to have been given for a particular 
purpose or directed to bare been applied in a particular manner, e g, legacies to 
executors for their care and trouble (d), or legacies of money for mourning (e). 
legacies of profit costs to a solicitor trustee (/}, or legacies to servants ig), to 
chanties (A), to a wife or child (t) An annuity charged on personal estate Is a 
general legacy (j), and therefore abates proportionately with a general legacy {k) 
Where legacies are given *'free from doty** and the estate is insufficient, tbe dnty 
on each legatee is to be regarded as an additional legacy, and added to the 
original legacy, and then both legacies most abate rateably (0 As to abatement 
of demonstrative legacies, sea S 229 and of annuities see S 331 


(a) Rajamannar v. Suhhalakihml, 2 M 
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(i) RtKing (1907) I Ch 72 

(e) The rule i« titled m timilat laoeuiee 
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(d) Danean v tyath, 16 Bear 204 
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3 In equal proportions The general rule is that among legaciesia 
their nature general, there is no preference of payment , they all abate together 
and proportionally m case of a deficiency of assets to satisfy them all (o) A 
equest to an executor has no priority over other legacies in case of a deficiency 
and therefo’-e must abate (6) 


4 In the absence Of any direction etc The rule as regards abatement 
IS subject to the testator s intention Therefore ‘ if by express words or fair 
construction of the Will the intent of the testator Is clearly manifest to give one 
general legatee a priority to others that intention must be earned into effect (c) 
® 9 ^iiere a testator directs that in case of deficiency of assets a legatee is to be 
paid in full (d) or where anticipating a surplus of assets a testator gives further 
legacies to some legatees at the end of the will or by a codicil then those legatees 
under the will are entitled to a pretcrenoe (e) There must be clear and conclusive 
proof of such preference ( /) The intention of the testator to give priority to a 
particu»ar general legatee canno. be gathered from a mere use of the words that 
a particular legacy IS to be gu an immediately or that a partpular legacy is to be 
given first then another and after the pajment of these a third legacy Is to be 
paid There must be clear positive proof that the testator intended that all the 
legacies should not rank equally {9) 

5 Other cases of exemption from abatement Where there la a 
valuable consideration for a legacy e <7 a debt due to the legatee the legacy will 
not abate {h) 


But there must be a debt actually due (t) A forgiveness of a debt is a specific 
legacy and will not abate (j) A gift to creditors whose debts have been 1 qutdated 
by pajment of less than their real amounts will not abate (A.) as also where there 
has been a relinquishment of a right e g a right to dower (0 Ihc right or 
interest must bo subsisting at the testator a death {-n) 


6 Residuary legatee A residuary legatee however has no rghtto 
call upon particular general legatees to abate (r) for the residue is not determioed 
till tbo general legatees arc paid in full (0) But if the iDsuillcicDcy of assets to 
pay the general legacies bo duo to dnasrnt if of the testator the question whether 
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a reaiduarj legatee caa claim to be paid part passu with (be general legatees has 
given right to oonQlctiag decisions (a) Sums appropriated for the payment of 
legacies (which had to abate for Insufficiency ofassets), if cease to be payable, will 
not sink Into the residue (b), but may, if there be a direction to (hat effect, be 
divisible among the legatees proportionately (e) 


328 (S. 288. P. 108) Where there la a specific legacy, 
„ , , and the assets are sufficient for the payment 

Non abatement c j ui. j i-i. *^1.1 

of specifle legacy of debts and necessary expenses, the thing 
when assets suffici specified must be delivered to the legatee 


ent to pay debts 


Without any abatement 


The section According to this section assets not specifically secured must 
be exhausted in the payment of debts and necessary expenses If assets be suffi 
cient for those purposes then, even if there be a deficiency for payment of general 
legacies, specific legacies must be delivered to the respective legatees without any 
abatement The rule is baaed on the principle that the testator In referring to 
specific parts of his estate for payment of particular legacies intended those legacies 
as a preference to others which be bad not so secured (d) As to abatement of 
apeolfio legacies, see 8 330 

329. (S 289. P 109) Where there is a. demonstrative 
Right under de legacy, and the assets are sufficient for the 
monstrativo le^cy payment of debts and necessary expenses, the 
ent to pay debts and legatee has a preferential claim for payment 
necessary expenses of hlS logicy OUt of the fund from ^hioll tllO 
legacy IS directed to be paid until such fund is exhausted and 
if, after the fund is exhausted, pait of the legacy still remains 
Unpaid, he is entitled to rank for the remamdoi against the 
geaeraJ Assets as for a legacy of the ol such unpaid 

remainder. 


The section Frovision for the payment of a demonstrative legacy out 
of the general assets of the testator has been made In section 151 This section 
adds that in case of deficiency of assets there will be abatement and the payment 
out of the general assets Is to be made qually and rateably as in the case of a 
general legacy (e). but this rule is of course subject to any intention to the 
contrary by the testator (/) 


(0) page r Leoflngvell 18 Vf» 463, 
Baker v Former 3 Qi 537 

(1) Farmer t Midi A Run f6 
(e) Re Li/ne t (S*(e(e S Eq 482 

id) W 74“ Refeif* t 4 Vei. 

153 RoMruen v CelJard 3 M 
& G 735 745 . Creed v C«ei4 


II a & F 491. 509 
le) Sah h \f f.a r Umda Khat\arrr 
19 C 444 

{J) Chirmam e Tortkarula 29 M 155 
1 59 1 see Sultmotx r Datoh 8 C. 
I P c 
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330. (S. 290. P. 110). If the assets are not sufficient to 
Rateable abatement answer the debts and the specific legacies, 
of specific legacies. an abatement shall be made from the latter 
rateably in proportion to their respective amounts. 


Itlustration. 

A has bequeathed to B a diamond ting valued at 500 rupees, and to C a horse, 
valued at 1,000 rupees. It is found necessary to sell all the effects of the testator ; 
and his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 
333-5.4 are to be paid to B, and Rs. 666.10-8 to C. 

The section. So long as there are general assets sufficient to pay debts and 
necessary expenses, the specific legacies will not abate with the general legacies 
(S. 328), but on a deficiency of assets, these specific legacies must abate reteably 
inter se, i.e., in proportion to the value of the respective legacies (a). “The rule 
(as to abatement) applies to a gift of a specific fund in aliquot proportions (t) s 
but where fixed sums are given out of a particular fund, and the balance is disposed 
of as residue, and not as an aliquot proportion, the residue must be first 

exhausted” (c). Where there no other assets, the executor's costs of a suit against 

him may be ordered to be paid out of the specific legacies (d). Where a testator 
bequeathed specific chattels charged with Ibe payment of a pecuniary Ug*cy» 
held, the general undisposed of residue was first applicable to the payment of 
the pecuniary legacy notwithstanding the charge (e). 


331. (S. 291 P. 111). For the purpose of abatement, a 

Losaclc,tr.a.ada, of 

general for purpose Will to produce an annuity, and tno value oi 
ofabatemont. annuity when no sum has been appro* 

priatod to produce it, sliall be treated as general legacies. 

Tho section. The section declares that an annuity or legacy for life, where 

no fund has been set apart for payment, docs not enjoy any priority over general 
legacies, but on a deficiency of assets It must abate proportionately as If It was 
a general legacy (/). It is immaterial wbclbor tho annuity is to begin immediately 

on the testator's death or at a future time <p). An annuity even when charged on 
a personal estate has been regarded as a genera! legacy (A) and therefore abates 
proportionately with general legacies. “Wbero annuities are given by tho will. 

and the estate Is deficient, the annuities roust be valued and abate proportloaate y 
and the apportioned sum must be paid to tbe annuitant where the annuity s 
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defeasible upon the happening of an event in the Ilfotimo of the anonilant, tboro 
Is a oonQIet of opinion whether the capital value of the annuity ought to he paid to 
the annuitant’ (a) Annuities of courto abate among tbemselvcs 

Valuation of annuity Aa to the modeofvaluatlon of annuity see the authorl 
ties referred to below (6) 

Whero no sum has been appropriated Tbisaeetlon has been viewed 
as **aa ampUScatlon of the dc0aUion and illustrations of specific bequests con- 
tamed In* S 142, I e, it draws a distinction between a gift of a definite rent 
charge or annual sum bequeathed, where particolar property baa been appropriated 
to produce It, In which case the gift will be speclGc, and a gift of the income of 
some fund or movable property In its nature of a fluctuating amount and therefore 
not specific and oonaequontly the loss will be borne by the annuitant (c) Where 
a fund directed to be set apart by the testator is Insufficient for the payment of 
a legacy or an annuity, then the Income from the rest of the testator a property 
must contribute (d) The last farthing of property must contribute in case of a 
simple bequest of an annuity (e) The whole of an annuity of course Is to be 
satisfied before any part of the residue is paid to the residuary legatee (/)• 


CHAPTER Vin 


OF ASSENT TO A LEGACY BY EXECUTOR OR ADMINISTRATOR 


Assent necessary 
to complete legatee's 
title 


332. (S. 292. P. 112.) The assent of 
the executor or administrator is necessary 
to complete a legatee’s title to his legacy 

Jlluslrahons 


(il A by his will bequeaths to B his Oovernment paper which la In deposit 
with the Imperial Bank of India The Bank has no authority to deliver the 
securities nor B a right to take possession of them, without the assent of the 
executor 

(ii) A by bis will baa bequeathed to C his bouse in Calcutta In the tenancy 
of B 0 is not entitled to receive the rents without the assent of the executor 
or administrator 


K, SIM (18971 I Ct 921 
92* Cotlrell (19(0) I Ch 402- 

«3 pJlh rsJlIh, 6 Eq 655. 

SfV ^ 


12 Ed 

(<) Ba( Bhlkajl v ^al Denial 13 
Bom L R 319 See W I0S7 
(dl Jatrem v Kaeeiial, 9 B 
510 

(«) Cnli, V fi'tJJ, 3 D 
993, 996 
</) S. 176. 
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1. The section The wording of the section has been criticised because 
strictly construed it leaves legatees at the mercy of perverse or capnoioua execu 
tors (a } On the death of a testator his estate vests in the executor and becomes 
assets m the bands of the latter for the payment of funeral and testamentary 
expenses and debts of the former as stated in S 320 sq and these have priority of 
payment over legacies (S 325) In order to enable the executor to meet these 
prior claims and therefore to protect him from the claims of legatees the law 
requires the executor B assent to the legacies, whether general or specific, before 
the legatee s title can be complete (6) 


2. Object and effect of assent The only object of assent, it has been 
pointed out, is to put the executor m possession of his property The will becomes 
operative, BO far as its dispositions are concerned, only if and when the executor 
assents to these dispositions So soon as he has assented, and this be may do 
informally and the assent may be inferred from his conduct the dispositions of the will 
become operative, and then the beneficiaries have vested m them the property in those 
chattels The transfer is made not by the mere force of the assent of the executor 
but by virtue of the dispositions of the will which have become operative because 
of this assent (c) A legatee cannot claim possession of a legacy without such 
assent, even where Its necessity has been dispensed with by the testator by a 
direction in the will, for otherwise, a testator may defeat the just claims of oredi 
tors by such directions Ld) Sven the forgiveness of a debt due from a debtor of the 
testator requires the assent of the executor for its effective discharge (e) Before 
such assent the legatee has an inchoate right to the legacy which is 
transmissible to his own personal representatives incase of his death before it 
paid or delivered Though on the assent of the executor the full title passes to 
the legatee, the assent creates DO new title, it merely perfects the title under the 
will and hence if the legacy is void, the assent avails nothing, the fegatees interest 
before assent is transmissible to his representative, also a legatee can deal with such 
interest eg mortgage it before assent (/) and tbo mortgage will not be invalid 
even when the debts of the testator remain unpaid (p) 


It follows from the necessity of assent that if a legatee take possession 
of the thing bequeathed without such assent the executor can sue tbo legatee 
for the recovery of the thing even if tbo bequest be spociGc (ii) If an executor 
withhold his assent without just cause he may bo compelled to give bis assent 
bj a Court of Equity (0 The assent of tbo executor completes or perfects tbo ^tltle 
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of the legatee, I t. lh« thing bequeathed reiti immeJlatfljr in the legatee and 
abiolulely fo that ho can iue the erecnlof Of any other p^raoa for It* recoTerj (ny. 
but the executor doti not Iher'l)]' make hlmi"]f on expren truiteo of the ■abject 
matter of the legacy «t>i cannot make a reference under 8 31 of the Trail Act 
After aaient ar executor can bring and maintain an nelion in hi* oern name (c) 


The effect of the cxecutor'a niaent la to giro effect to the legacy from the 
death of the teitator (d) and the legatee la entitled to mesne proGti from the time 
of the testator a death or a year thereafter in case of present gifts (e) 
But assent cannot justify payment to a person who is not entitled to it and 
the rightful legatee, after obtaining the executor a assent, can recorer the legacy 
with mesne profits (/) 


Ad assent may be of part of o legacy (j) or of B residuary legacy (A), but there 
is a dilTereoee between an assent to a specific gift and an assent to a residuary 
bequest arising from the fact that in the case of the latter the thing bequeathed 
is not in existence like the former and does not eonse into existcoeo till It is as 
eertatoed, s e , until after payment of debts and testamentary expenaes and costs 
of admlatitratlon There may be a promise to pay the rosiduo when osecrtaloed, 
hot that U on eatlrely dlfierent thing from as assent to the bequest of a tpeclfio 
thing Therefore the doetrino of relation back of the legatees title upon the 
assent by the executors In case of a speelfie legacy does not apply Jo the ease of 
a residuary bequest (i) But erery legatee, whether general or apecifie, whether of 
chattels real or personal must obtain ibo executor’s assent to tbo legacy boforo his 
title as legatee can bo complete and perfect . before such assent, howercr, the legatee 
has an Inehoato right to tbo legacy such as is traosmssiblo to his own personal re 
preseotatlTCS in case of his death before It be paid or deliTered(y) An assent once 
given Is IrreTocable, unless there arises a deficieooy of assets which was not known 
or could not have been autlclpated at the time the assent was given (i) On tho 
same ground It has been held that after an executor has onoe assented to a legacy 
and notwUbstaudlog a subsequent dissent a specific legatee has the right to take a 
legacy, a Hen on the assets for that specifio part, and a right to follow them (f) 
An executor who has once assented to a legacy under this section is incapable of 
dealing with the property any further e jr, by way of mortgage, unless there bo 


(a) IViUlams v Lte 3 Alt. 223 , /?« 

Culoerhouse (1896) 2 Ch 251 
(t) Trimbak V i^aiayan 33 B 429 
Lioitatioa Act S 10 Lewm 1007 

(c) lyalklm r IVelklni 121 I C 
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(d) S 336 The King v, Cemmhihnen 
<9e, 1919 \v N 242, lee S 
336 

(e) S« S 349 iq 

(/) Re IVesf (1909) 2 Ch ISO 
(S) 6/!lofl r 6lHofl 9 M & W 23 
(A) /iuifin V ^eddoe 41 W R 619 
Ketho Ptoead v Madho Prasad 
3 pal 660, 63 I C 812 (executor 


•Iso reiiduaty legatee does not tale 
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the diiposilioni lakiog effect) 
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(f) W 907, 12 Ed citing dtead 
Orrery, 3 Aik 235. 238 



746 


THE INDIAN SUOOFSSION ACT 


[S 332 


cogent reasons for doing so (a) Thus assent may be retracted ^bere given on 
an erroneous but reasonable belief that assets would be sufficient to meet debts 
and no injury is done to third parties Even if the legacy be paid or made over 
a legatee may be compelled to refund (6) The general rule is that when an executor 
has assented to a legacy and set aside funds to meet it be becomes a trustee (c) 
and the statute of Limitations does not apply (d) Whether there has been an 
assent is generally speaking a question of fact though it may involve matters of 
law (c) 


3 Form of assent There Is no particular form of assent prescribed in 
the Code nor does this section require the assent to be expressly given m all cases 
therefore it may be implied It is express when a legatee is authorised to take 
possession of the legacy, It is implied when bis concurrence is to be Inferred from 
informal expressions or particular acts sufficiently clear to indicate intention 
and such constructive permission shall be equally effective (/) But such informal 
expressions must bo clear and unambiguous (p) The prinoiplo is that if an 
executor, in his manner of administering the property does any act which shows 
that be has assented to the legacy, that shall be taken as evidence of bis assent 
to the legacy but if bis acts are referrable to his character of executor they are 
not evidence of an assent to the legacy (A) A email matter, it has been said 
shall amount to an assent an assent being but a rightful act (t) Thus an 
aoceplanoe by an executor of a term for a legatee to whom it has been bequeathed 
by the testator or the application of rents or Interest of a bequest to the mam 
tcnance of a minor pursuant to the direction by the testator are instances of 
implied assent so also payments by an administrator with the will annexed of 
the rent of a leasehold properly bequeathed by the testator to a legatee and charg 
mg the legatee with payments so made 0) because the payment of a ehorgo 
subject to which a legacy IS given amounts to an os^ent of the bequest (AJ But 
the mete fact that an executor has made general p-iymonts to or for the benefit 
of a legatee of leaseholds or other property not spcol'illy out of or on account of 
the rents is not m the absence of rcprescntatloos on the subject by tbo executor 
to the legatee sufficient to enable the Court to Infer that the legacy has been 
assented to (/) A gift of n particular estate followed by a gift in remainder 
constitutes one estate ao that an assent to one implies assent to the other (r/i) 
An executor s assent may be presumed from certain circumstonccs in certain cases 
e p, where on executor dies after debts have been paid but before legacies lave 


(o) 


(&) 

U) 

id) 


(/ 

f) 


JtCorfe Y loUndro 26 C l-< J 
141 DallatJ V ^CanJen 14 Ch 
D 374 

W 937 12 Ed It alktr 166 
Rt Smith 4’ Ch D 302 
Pfitll Y Hfunnlngt 2 Mr ft Ct 
yj9 

TfKtnt Y Thotni (I693J 3 Ch 
196. etlo/f r 9 M 

25 

i 5A fi95 12 Ed 
SfY , fhti 16 M A « 


(h) 

m 

Ui 

(A) 

u 

im) 


D^e Y Slurgef 7 TsuQl 21? 
223 . „ on 

/Voef Y Hohlnson I Vem ‘AJ 

W.lkei 165 , ^ . fi 

9!)<je Y StCa^'httUy 6 C A 1 

126. . ^ ,, 
Joiwx V //o/mfj ( Sirs 70 

Th.,n, . new 3 

196 lesJnole n ii 

Stccrntan y \f<» o» Af ! 



S. 332] Tin iNDiAfi bncGissioN act. 747 

been satiafied (d), or whero a legatee has been allowed to retain possession of a 
thing bequeathed for a considerable time without complaint by the executor (h), 

4. Time for assent executor is not bound to band over a legacy 
within a year from the testator’s death (S 337^ in as much as debts are payable 
before legacies (S 325) Therefore it Is his duty first to ascertain whether the 
assets arc sufficient to meet the debts and testamentary expenses until be is so 
satisfied ho ought not to give his assent for the payment of a legacy, for otherwise 
be makes himself liable to the creditor (8 357) who will geocrall? speaking, be 
entitled to follow the legacies Cc} There is no rule debarring an executor from 
giTing bis assent before obtaining probate and the death of an executor without 
obtaining probate does not affect the ralidity of the assent (d) 

5 Conveyance not necessary Assent is sufficient and no convey 
ance is necessary to vest the property in the legatee (e) fsee next section) Even 
in case of real estate an executor 13 entitled to assent in preference to executing a 
conveyance (/} An executor is entitled to a release from life tenants under a will 
because the latter are entitled to possession and use of the properties devised to 
them subject to impeaebmeot for waste {g) 

6 Suits for legacies In a auit for the payment of legacy the Court ought 
to raise an issue as to the existence and amount of assets and liabilities so as to 
determine whether there is any residue out of which the legacy can be paid (A) 

A legates can sue the executor for the payment of the legacy after the lapse of a 
year from the testators death though the executor has not assented (i) After 
probate has been granted any legatee who has received the executors assent can 
bring and maintam an action in bis own right The executor may be a proper but 
IS not a necessary party (j) Where there is no assent of the executor a suit for 
legacy must Include a demand for administration of the whole estate (4) and an 
order for administration may be obtained against the executors who fully represent 
the estate without making all persons interested parties An administration suit 
Was not necessary where the Hindu Wills Act did not apply (/) Ko court has 
jurisdiction to decree a legacy simply unless the executor has assented to that 
particular legacy or unless the whole matter IS before it for administration and the 
plaint must disclose one or other of the facts A Small Cause Court has no juris 
diction to entertain a suit for administration (m) Where a legatee sues an execu- 
tor for bis legacy the executor may for hli own protection, ask that the other 
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cogcat reasons for doing so (a) Thus asseot may be retracted where given on 
an erroneous but reasonable belief that assets would be sufficient to meet debts 
and no injury is done to third parties Even if the legacy be paid or made over, 
a legatee may be compelled to refund (6) The general rule is that when an executor 
bas assented to a legacy and set aside funds to meet it be becomes a trustee (c) 
and the statute of Limitations does not apply (d) Whether there has been an 
assent is generally speaking a question of fact, though it may involve matters of 
law (e) 


3 Form of asssnt There is no particular form of assent prescribed m 
the Code, nor does this section require the assent to be expressly given jd all cases 
therefore, it may be implied If is express when a legatee is authorised to tale 
possession of the legacy, it is implied when his concurrence is to be inferred from 
informal expressions or particular acts sufficiently clear to indicate intention, 
and such constructive permission shall be equally effective (/) But such informal 
expressions must be clear and unambiguous (g) The ptmolpla is ‘ that If au 
executor, In hfs manner of administering the property, does any act which shows 
that be baa assented to the legacy, that shall be taken ms evidence of bis ossent 
to the legacy, but if bis acta are refcrrablo to his character of executor, they are 
not evidence of an assent to the legacy* (h) A amall matter, it has been said 
shall amount to an assent, an asseot being but a rightful act (0 Thus sn 
acceptance by an executor of a term for a legatee to whom it has been bequeathed 
by the testator, or the application of roots or loUrest of a bequest to the mam 
tennneo of a minor pursuant to the direction by the testator, are Instances of 
implied assent . so also payments by an administrator with the will annexed of 
the rent of a leasehold property bequeathed by tho testator to a legatee aud charg 
mg the legatee with payments so made (^) bccauso the payment of a charge 
subject to which a legacy IS given amounts to on assent of tho bequest (i) hot 
tho mere fact that an executor has made general payments to or for tho benefit 
of a legatee of leaseholds or other property, not epcoHlly out of or on iicoouot of 
the rents, IS not m the absence of representations on the subject by tho executor 
to the Icgateo, sufficient to enable the Oourt to infer that the legacy has been 
assented to (Z) A gift of a particular estate followed by a gift In remainder 
coostitQtcs one estate so that an assent to one implies ossent to the other (n) 
An executor s assent may bo presumed from certain circumstances in certain coses 
e ^ , where an executor dies after debts hove been paid but before legaciei hare 
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been aatliGcd (a) or vrherc a Icgnteo hai bcco allowod to retaia possession of a 
thing bequeathed for a conslderablo time without complaint bjr the executor (&) 

A Time for assont An executor U not bound to band over a legacy 
within a j-ear from the testator a death (S 337^ in as much as debts aro payable 
before legacies (S 3*5) Therefore It Is bis duty first to ascertain whether the 
assets aro sufTicient to meet the debta aud testamentary expenses until be Is ao 
satisfied he ought not to give his assent for the payment of a legacy, for otherwise 
he makes himself liable to the creditor (S 357} who will gcncrallv speaking be 
eatltlcd to follow the legacies (c) There Is no rule debarring an executor from 
glTlog bit assent before obtaining probate and the death of an executor without 
obtaining probate does not affect the validity of the assent (d) 

5 Convoyanco not nocossary Assent is sufficient and no convey 
ance is necessary to vest the property to the legatee (e) (see next section) Even 
in case of real estate an executor IS entitled to assent In preference to executing a 
conveyance (/) An executor Is entitled to a release from life tenants under a will 
because the latter aro entitled to possession end use of the properties devised to 
them subject to impeachment for waste (g) 

6 Suits for legaclos In a suit for the payment of legacy the Court ought 
to raise an issue as to the existence and amount of assets and llabiHt es so as to 
determine wl ether there is any residue out of which the legacy can bo paid (&) 

A legatee can sue the executor for the payment ot the legacy after the lapse of a 
year from the testators death though the executor has not assented (i) After 
probate has been granted any legatee who has received the executors assont can 
bring and maintain an action in h sown right The executor may be a proper but 
is not a necessary party (j) Where there la no assent of the executor a suit for 
legacy must include a demand for administration of the whole estate (A) and an 
order for administration may be obtained against the executors who fully represent 
the estate without making all persons interested parties An administration suit 
was not necessary where the Hindu Wills Act did not apply (f) No court has 
jurisdiction to decree a legacy simply unless the executor has assented to that 
particular legacy or unless the whole matter is before it for administration and the 
plaint must disclose one or other of the facts A Small Cause Court has no juris 

d ctlon to entertain a suit for admlolatratioo (m) Where a legatee sues an execu 
tor for bis legacy the executor may for his own protection ask that the other 


(a) W ilOS •« Cray r mit Z 
P W 529 

(A) Cofe V MlU) 10 Hare 179 

Richardson v Gifford I Ad & 
El 52 

(c) See Re Hallels £stale 13 Ch 
D 696 Leaky y Mol yrto (1696) 
It 206 but see Blake v Gale 
32 Cfc D 57J 

(d) Brazier v Hadsort 8 Sun 67 

H *iy 267 

(e) Re Cu/cetAouje (1896) 2 Ch 251 

(/) Re Pix 1901 W N 165 
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legatees bo made parties, so that if any rateable abatement ts necessary the extent 
of such abatement may be ascertained in a manner binding on all parties (a) 


7. Limitation. In respect of a suit for a legacy or for a share of a residue 
bequeathed by a testator or for a distributive share of the property of an intestate 
the limitation is 12 years from the tune when the legooy becomes payable In as 
much as a legacy is not payable for one year after the testator s death, a legatee 
has really 13 years within which he may bring such a suit In a suit for legacy the 
legatee is entitled to claim no more than the amount of his legacy or share of the 
residuary estate, so also a creditor can obtain only the amount of his debt and not 
damages (6) 


Article 123 and not Article 120 applies when the substantial claim is to recover 
a legacy, whether the suit Involves administration of the whole estate or not Ic) 
Again Article 123 is applicable whether the property to which the suit relates U 
sought to be recovered as a legacy from tlic executor or other person who represents 
the estate, otherwise Article 49 applies (d) A amt for the recovery of movables is 
governed by Article 120 (e) A suit by reversioners to lecov er possession of properly 
on the death of a Hindu female comes under Article 141 (/) 


Where managers under a 'MU allowed somebody ehc to remain m possession 
for more than 12 years the right of the devisees was extinguished under Artlo o 
140 and a claim by the managers would be disallowed A suit against * 
adverse order must also fall ig) A suit for construction of a will and for declaration 

of the plaintiffs rights J8 a continuing right and may bo claimed within the statu 

tory period (fi) Persons cannot claim by possession an Interest m property i er 
ent from what they would have taken If the property had passed by deed or wl 
therefore, where a deed or will does not operate m law to pass the ptopor^ty me 
possession for more than 12 years cannot g.vo them any higher interest than tn 
which they would have taken if the property had passed by deed or will (») 


Article 91 has no application to wills O) The Statute of Limitations has no 
application where persons receive property m their fiduciary 

until it is called for, nor where the person liable for the payment of ® 
the person entitled to receive it are the same (1). nor where the executor Is 
self indebted to the estate of the testator (/I __ 

C/iuH«n V Loin 20 C. 906 
K,lihra AinJtir v I? 

C 272 . V 

ti 79 50 1 C 6 
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333. (S. 293 P. 113). (1) The assent of the executor 

Effect of 0 X 0 administrator to a specific bequest shall 
cutor’s assent to bo Sufficient to divest his intci est as executor 
spcciGo legacy administrator therein, and to transfer tlie 

subject of the bequest of the legatee, unless the nature or the 
circumstances of the property require that it shall be trans- 
ferred in a particular way 

(2) This assent may be verbal, and it may be either 
express or implied from the conduct of the executor or 
administrator 

Jllustrations. 

(0 A horse la bequeathed The executor requests the legatee to dispose of 
it, or a third party proposes to purchase the horse from the executor, and bo 
directs him to apply to the legatee Assent to the legacy is implied 

(II) The interest of a fund is directed by the will to be applied for the 
maintenance of the legatee during his minority. The executor commences so to 
apply It This 13 an assent to the whole of the bequest 

(III) A bequest is made of a fund to A and after him to B The executor pajs 
the Interest of the fund to A This is an implied assent to the bequest to D 

(iv) Executors die after paying all the debts of the testator, but before satis 
faction of spcoiffc legacies Assent to the legacies may be presumed 

(v) A person to whom a specific article has been bequeathed takes possession 
of It and retains it without any objection on the part of tbo executor His assent 
may be presumed. 

The effect of assent to specific legacy Upon assent by the executor 
a specific legacy vests absolutely in the legatee without any formal assignment (a) 
When there Is a specific legacy the first duty of the executor is to consider whether 
be assents to it or not If be assents to it property passes out of him and Is in 
the specific legatee, and from that moment tbo executor cannot possibly Interfere 
with the possession of the chattels, cannot claim them from anybody else, and 
the legatee who has the legal title is tbo peraon to recover them, and to do what 
is necessary’ (h). The legatee can sue the executor for its recovery (c). Upon 
assenting to a speelfio bequest given to tbo executors in trust, they forthwith 
become trustees for those Interested and the properties cease to bo part of the 
testator's estate and cannot bo dealt with as such by the executor There Is a 
distinction between the liability of executors and that of trustees. If one of several 
executors receive part of the testator’s property, be alone Is answerable for It, 
and his eo executors are not liable (d) An assent to one of several legatees of a 
specific bequest will generally speaking be as assent m favour of all (e) 


(el Rt Coherhoiue, (1696) 2 Ch. 23T 
lH Re Seolt. {\9\y I Ch. 592 606,607 

(c) See Doe ▼ Cuy. 3 EsA. 120 . 
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Specific legacy, if assented to, becomes vested in the legatee who can sue for its 
recovery with mesne profits Where the assent is followed by payment or 
possession the gift will be good even if the gift be revoked and bequeathed to 
another by a codicil and a fresh probate be granted (a) Where the executors 
assent to specific legacies of shares or mortgages the cost of transfer, including 
the executors’ own costa in connection threwitb, must be borne by the specific 
legatees (6). 

Sub-section (2) This sub section does not laydown any rule peculiar to 
specific bequests This is made clear by the reference to S 335 which indicates that 
assent may in all cases be either express or implied 

334. (S. 294. P. 114). The assent of an executor or 

Conditional administrator to a legacy may be condi- 
tional, and if the condition le one which 
he has a right to enforce, and it is not performed, there is 
no assent. 

Illzish ahons 

(i) A bequeaths to B his lands of Sultanpur, which at the date of the will, 
and at the death of A, were subject to a mortgage for 10,000 rupees. The executor 
assents to the bequest, on condition that B shall witbio a limited time pay the 
amount due on the mortgage at the testator's death The amount is nut paid 
There is no assent 

(ii) Tbo executor assents to a bequest on condition that the legatee shall pay 
him a sum of money. Tho payment Is not made The assent is nevertheless valid 

The section. Illust (it) may be taken as an illustration of the rule that 

au ‘executor has no power to attach ae a condition to his assont tho performance 
of Some subsequent act by the legatee' (c), c g, that "tho legatee will pay the 
executor a certain sum annually, such cooditioo is void ’ (d) and tho assent will bo 
deemed to bo absolute. The assent will also be void as being contrary to public 
policy. But an executor can attach a condition precedent, provided it is such as 
the executor can enforce or legaily impose Illust (ij is on Instance ol a valid 
condition precedent Another illustration may be furnished by n case of an executor 
insisting on a legatee tho payment of tho arrears of rent due at tbo testator s death 

in case of a gift of leasehold property, but a condition requiring a legatee to go 

to Kew York and there do aomctblng for tho executor's personal benefit would 
bo invalid and tho assent therefore considered absolute (e) 


335 (5. 295 P. 115). (J) Wlion tbo oxecutoi or 

Aucntoiei.cutor iidniinibtiator IS a logntcu, bis a-^ont to Iih 
to hit own legacy. own lu^rtcy lb iitccsbiry to coiiiplcto lns tuio 
toil, in tho same ny "its it iaroqiiiied when fiio l)OriiiL^>£ 
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to nnotlior poreon, nnd bis nsscnt may, in like manner, bo 
expressed or implied. 

(2) Assent sliall bo implied if in bis manner of ndmini. 
gtering tbo property be does any act n bicli is referable to 
bis cbaraclcr of legatee and is not rofcrablo to bis character 
of executor or administrator. 

Jllustration. 

Aq executor takes the rest of a boutc or the iDterest of Governmeot securities 
bequeathed to him, and applies it to bis own use This is asseot 

1. Assent to his own legacy. The assent of an executor to his omi 
legacy la necessary for Its Testing just as lo the case of any other legatee. The 
reason also Is the tame, nr , that “until he has examtoed the state of the assets be is 
incompetent to dedide srbetber they will admit of his taking the thing bequeathed as a 
legacy, and whether it must not of necessity be applied in the satisfaction of debts 
TJotil the executor has made bis election, either express or implied, be shall take 
the legacy as exeeotor, though ait debts have been pold Independently of sueh 
bequest” fo). If there be a spcciSo bequest to an executor on trust and the executor 
Mseot to it, whether expressly or impliedly, the executor holds the property 
aot as e:xecQtor but as trustee and be has oo power to deal with it Au asseot by 
one of sereral executors to a legacy giveo to him is sufficient where the gift is 
to all of them, assent of one will vest In him alone his own proportionate share In the 
legacy (6) Of course a gift to an executor qua executor (c) implies that he should 
prore the will or otherwise should manifest ao Intentlou to act as executor before 
bo becomes entitled to the gift(S 141) Ao executor renouncing probate cannot 
assent to his own legacy but the assent of the administrator with the will annexed 
«s necessary (dj 

2. In the same way, etc These words plainly indicate that the assent of 
an executor in every case may be express or implied (c) 

3. Sub-section (2). It has been pointed out (/) that this sub section is 
based on the case of Doe r. Slurges (p) where the rule is thus laid down ; “If an 
executor ID bis manner of administenog properly does any act which shows he 
has assented to tho legacy, that sbail be taken to be evidence of bis assent, but 
if bis acts are referable to his character of executor, they are not evidence of 
assent to the legacy" In other words, asscDt, if implied, must be of an uniquivocal 
character, t, e. applicable only to his title as legatee (A) 

4. Express or Implied. The eiecotor's “assent to his own legacy may, 
as well aa his assent to that of another legatee, bo either express or implied . 
Therefore, if the executor were to say that he will have the legacy according 
to the Will , or if by a deed reciting that be has a term of years by devise, 
grant it over: this will amount loan assent to take it as a legatee So If be 


(0) W. 1109, il Ed 
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take the profits of a term to his own use, or repair the tenement bequeathed at 
his own expensei or if he exclude a co executor from ]omt occupancy with 
him, all these acts indicate an assent to the bequest’ (o) Thus entry is evidence 
of assent where the whole of a leasehold interest is given to an executori but if 
the gift be for life, or of a partial interest, entry is not evidence of assent (6) 
Assent maybe implied from lapse of time under the ciroumstances of a particular 
case (c) 

336. (S. 296. P. 116) The assent of the exiecutor or 

Effect of executor’s administrator to a legacy gives effect to it 
from the death of the testatoi 


JUustrations 

(i) A legatee sells his legacy before it is assented to by the executor The 
executor s subsequent assent operates for the benefit of the purchaser and completes 
bis title to the legacy 

(i) A bequeaths 1,000 rupees to B with Interest from his death The executor 
docs not assent to bia legacy until the expiration of a year from A s death B is 
entitled to interest from the death of A 

The section The rule laid down la the section shows that tbe interest 
in a legacy vests in a legatee on the testators s death (d), though tbe actui! 
trsDsUr of the legacy does nob take place tiW assent is given hi tbe executor' W 
hut as soon as It it given the legacy takes effect from tbe testator’s death (/) 

Exception The Administration of Estates Act of 1935 (15 Oeo V o 23 S 95) 

expressly makes the rule subject to a contrary intention appearing in the will 

that is to say, the legacy Will relate back to tho testators death only when the 
gift IS Immediate The rule does not also apply where after assent to a legacy a 

codicil is discovered by which the lagooy given to the legatee by will is revoked 

and given to another (p) 

Executor when 337. (S. 297. P 117). An executor 

to deliver legacies or administmtoi IS not bound to pay or 
dolner any legacy until the evpnation of one yoai from tho 
testator’s death. 


Illiittialion 

A by his will directs his legacies to bo paid within six months after his denth 
Tho executor is not bound to pay them before tho expiration of a year 
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!• Executor'S year. The rule laid down in the section is based on tbo 
necessity of allowing tbo executor some time to examino tho cstato left by the 
testator and to inform himself of the testators property before ho makes any 
distribution of the assets This period has been fixed at one year from the 
testator’s death (a) No legatee can insist upon being paid within a year from 
the testators death which is, therefore, called the executors year One year Is 
giren by law to liquidate the assets To liquidate means to reduce the cstato 
into possession cleared of debts and oth^r Immedtato oatgoiogs. and so left free 
for enjoyment by the heirs It is not, tberofore. necessary for the ascertainment 
of the residue that it should bo converted Into money (b) 

The year allowed to the executors and administrators is only for convonlcace 
and does not prevent the vesting of interest (c) Tho executors may, if they choose, 
pay legacies or hand over the residue within the year (d) If they take a longer time, 
the onus Is thrown on them to justify the delay It is the pnma facte rule and not 
a fixed rule in England that conversion must take place within the year (e) 


Tho rule laid down in the section. It should bo noted, applies to payments 
to legatees and not to creditors wbo can sue within the year The liability of 
an executor or administrator for failure to realise the assets and consequential 
damage to the estate is m no way affected by this rule which deals solely with 
the question of payment of legacies Nor does this section grant immunity to 
an ozeeutor against suits by creditors of a testator, but lie is liable to bo sued tho 

moment after the testator s death (/) 

2 Interest As to Interest on a legacy see S 312 note 


3 Direction by the testator The rule laid down m tho section It will 
bo observed, is not subject to any direction to tbo contrary by tho testator 
During the year therefore a testator cannot be compelled to pay any legacy even 
though directed by the testator (y) Convenience points to the construction that 
Iho period of 12 months from tho testator’s death, when tho eslalo ought to bo 
distributed, should be taken as the period of final division of the estate referred 
to in a will (A) Where a testator directed o residue to be divided among those 
of certain persona named as should be living at the time of the distribution, held, 
it was to be divided among those Jiving at the end of one year from the 
testator's death (i) 


A testator may, by a direction in his will, give the executor a longer period 
than one year and thereby postpone payments Such a direction does not amount 
to a direction to accumu’ate nor does It prevent the accnisl of the rights of the 
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legatees or aonuitants (a) Where an exectitor js given a discretion to postpone 
the conversion of the testator s estate he is not bound to convert within a year (6) 

4 Residuary Isgacy A residuary legatee has a right to insist that In 
the course of the first year after the testator’s death, the executor shall if possible 
pay the debts legacies and funeral and testamentary expenses so that the clear 
residue may be ascertained and paid over to him In order to effect this object 
It IS the duty of the executor td sell the personal estate or at all events so much 
of it as IB required for the payment of debts legacies and fiinoral and testamentary 
expenses and if from any cause it has been impossible to ascertain the clear 
residue at the end of the year, still it is from that dato that the right of those 
entitled to life interests in it commences personal estate to be in the first 
instance applied in payment of the debts and funeral and testamentary expenses (cl 
A residuary legatee ifi no doubt beneficially interested m the estate subject to the 
payments of debts and legacies and the discharge of trusts but bo is not the pro 
prietor until after the administration has been completed and the residue has been 
ascertained (d) But where there is ample estate the court may order payments 
to bo made to persons interested in the residue before accounts have been taken (e) 


CHAPTER IX 


OF THE payment AND APPORTIONMl NT OF ANNUITIES 


338. (S 298 P 118) AVIioie nn nnnuity is gi\on b) h 

Commencement and ito time IS fixtd fop its comnienct- 

of annuity when no inont, it blmll coinmenco fioin tho ttstatni b 
time fixed by will doiitli, and tilt first payment slutll bo made at 
tilt expiration of a year nt\t oflci that tvenc 

Tho section This Chapter deals with tho applicatloo of the rule laid down 
in 8 33? to the case of BO nnn lit) lo caia of a gift of on nnoultj, in the 
of any dircotloo by the testator (S 3t0) itabail commence from but not I o paynlle 
till the expiration of one j car after tha testator a death In valuing an anpuh/ 
wl ere there is a derdenej of assets the practice of tho Court is to ascertain its 
value at the testator ■ dcatli(/) Income tax ahoitld be deducted from annuities 
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unless the7 have been Given free from income-tax (o). A sum of money directed 
to be Invested in the purchase of an annnity does not carry Interest before the 
expiration of the year (fc). Of course such a fond is a vested legacy (c) and the 
annuitant at his option can either claim the sum or have it laid out in an annuity 
(Sees. 174). If the annuitant die after the testator the personal representatives 
of the former arc entitled to such a sum as would at the testator’s death have 
purchased the annuity (d). As to Investment of an annuity see 8. 343. 

339 (S. 299. P. 119). AVherc there is a direction that 

Wh=n.Dnuity to >>0 paid quarterly or mouth. 

be paid quarterly or ly, tlio first payment shsll be due at the end 
monthly, first falls of fije first quarter or first month, as the 
case may bo, after the testator’s death ; and 
shall, if the executor or administrator thinks fit, be paid wlion 
due, but the executor or administrator shall not bo bound to 
pay it till the end of the year. 

The section. The section is obviously based on tho following passage in 
Williams (e). “Where an annuity is expressly directed to commence within 
the year, as at the first quarter da? after the testator's death (/), or where an 
annuity is given with a direction that It should be paid monthly [g), tho money 
will be due at tho first quarter day in the former ease, and at the end of the first 
month after the testator's death, in tho Utter, although not payable by tho 
executor, till the eud of the year “ 

340 (S 300 P. 120). (I) IVlioro there is a direction tliiit 
Dales of succea- the first payment of an annuity shall lie inado 

first iuiym*nt%TrM° withiii One month or any other division of 
ud to be made with- time from tlio death of tho testator, or on a 
day ®ccrt8in™®dMth ^aj Certain, tho SHccessivo payments are to 
of annuitant before be made on tlie anniversary of tho earliest 
ate of payment. qq wliicli the Will authorises tho first 

payment to be made. 


. (2) If the annuitant dies in tho interval between tlio 

times of payment, an apportioned share of the annuity bhall 
be paid to l)is representative. 


Tho English rule. “Where a testator gives an annuity to A for life, payable 
qaartely, the first payment to bo made within 18 months after hli death, the annuity 
floes not commence till 15 months from the death of the testator. Where a testator 
Kivei an annuity to A for life, and directs the first payment to be made within one 
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«e ftoWlw. ( 1907 ) 2 Ch. 8 . II. 


(J) 

(<) 

l/l 


itf 


Rt RJUrj. (lT7l 2 Ck. 8 . 

P. 911 . 

jSloni V. Pnt'jft, 3 Medl 167, 
/t»agfhti r. /-fsrAtfi. I S'B. & 
Sta. 39X 


756 


Xill INDIVN SUCCESSION ACT. 


[S. 341 


month from hi3, the testator’s, death the annuity commences from the death of the 
testator , and though the first payment is fo be made at the appointed time, the 
payment for the second year does not become due till the end of the year ’ (c) 

Sub-section (2) This sub section provides for apportionment of an annuity 
In the Apportionment Act. 18?0. (33 & 34 Vict c 35 S 2). it Is provided ' From and 
after the passing of this Act, all rents, annuities, dividends, and other periodical 
pajments in the nature of income shall, like interest on money lent be considered 
as accruing from day to day, and shall be apportlonable m respect of time 
accordingly ” 


’chapter X. 


01 THE investment 01 FUNDS TO I’BOVIDE lOIl LEOAOIBS 

341. (S 301. P. I2I). IViieio II legacy, not being u 
Investmoutof.ae, fpeoifio legacy IS given tor life tlio sum 
bequoathej t>bcro bcquoatuoa sball at the end of Ijieyou be 
giTcn^tor'bfo 1 “' csted In sucli securities as the Bigli Comt 

may by any general inlo autliouso oi diieot, 
and the piooeeds thoieoE shall be paid to the logatto as the 
saiuo shall aocine due. 


Tho SOCtlon The section is based on Ibo dccuioo lu //ouvv Lord Dart 
>vh‘'re it Is laid down as a gencr il ruio ‘tint where personal property li 
bequeathed for life with remainder orcr, nod not apeciCcilly, U la to bo converted 
into 3 per cents subject in the case of a real security to an enquiry, whether it will 
be for tho benefit of nil parties , and tbo tenant for life is only entitled upon that 
principle' The section enlarges the scope of investment by dircolfnB invcslnienl* 
in such security ua the High Court may direct Tho reason is that In tho absence 
of a contrary Iritcnilon, o Court oi Equity will issunio that It was the intention 
of Iho testator that bia legatees should enjoy tho same thing in succession and m 
tho only mean* of giving effect to such intention, will dirc'l tho conversion into 
j pfiiisncnl luvcitment of n recognised character of all such parts of tho citato ns 
rtTO t f a welling or reversionary character, ond also nil such other existing Invest 
tiiMiit as are not of the recognised character and ore consequently ilesmcd to lo 
III! rn «r leu haisrdous (e) Contrary cvlJenco to rebut llio j fcstinied Intention of 
11,11 Ipitol If Is mnnl/fftej when the bcqacMt Is specific ( /), or there li an Judication of 
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intcntioQ that the property Is to be eojoyed la specie though tho gift is not 
specific (a) 

Application of tho rulo Tho rule Iq its practical appllcatloQ operates as 
follows If any part of the testator's persona! estate is at the time of his death 
inrested la some secutity, the tenant for life is not entitled to tho actual incomo 
accruing therefroRi but only to the dividends on so much of the rccogolaod securities 
as the proceeds of tho property, if converted at the cod of a year from the testator's 
death, would hare purchased (&) "But with regard to those parts of the personal 
estate which neither were At the testators death, nor have sinco been, in such a 
state of iovestment as ought to bo recognised and allowed to be contioucd by the 
Court they must bo valued as at a period of one year after bis death, and interest 
at the rate of three per cent (now four) per annum from bis death on the value 
so taken, must b# paid to the tenant for lifc‘*(c) But the tenant for life cannot 
demand payment of anything more than the Income actnally produced from tho 
time of Iovestment of tlio property in any of the recognised modes of security 
after the property has been got in (d) Fora list of recognised securities see Indian 
Treats Act , 11 of 1882, S 20 


342. (S 302 P 122) (1) Where a general legacy is 

Investment of guon to be paid at a fntmo time, tho 
pSd at Iiu55c’ time’’ csocutoi oi adiDinistiatoi shall invest a sum 
disposal of inTeV sufficient to meet it in secuntits of tho kind 
oediate interest mentioned in section 341. 


(2) The intei mediate interest shall form pait of tho 
residue of the testatoi ’a estate 


The section In an old case it has been laid down that where a legacy is 
not isiniediatcly payable, the person entitled may come into a Court of Equity and 
pmy that a sufficient sum may be s*t apart to answer the legacy when it shall 
become due (e) Thu la known as appropriation jo the strict sense of the term ( f) 
Where a fund is thus appropriated the legatees bear the losses or enjoy tho additions 
caused by Uuotuat ons in the prices of tho etoefca m which the sums are invested {q) 
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With regard to interest OH general legacies payable at a future time the rule 
IS that they will carry interest from the tune 6xed for their payment even though 
the legacy be vested (o) The general rule is that legacies will carry interest as 
from a year after the testator's death The burden rests upon those who assert 
that the legacy IS not directed to be paid until a future time to mate it out, m 
which case the interest runs from such futnre time (6) “Where however a fund 
IS severed immediately from a testator’s death (under a direction in the will) 
for the benefit of the objects of the gift, not only is the gift vested, but 
carries the interim income, though the only gift js in a direction to take at a future 
time" (c). Where it appears to be the testator’s intention to maintain the legatee 
out of the income then be will be entitled to the intermediate income (d) Legacies 
to children of the testator, if the legatees be not adult, will carry the intermediate 
interest (c). 


343 (S. 303. P. 123). Where an annuity is given 

Proaejur« charged With its payment or 

no fund charged appropriated by tbe will to answer it, a 
ro'^annurt^^^°^^'^**^'^ Grovernment annuity of tbe specified amount 
’ ° ^ shall be purchased, or, if no such annuity 

can bo obtained, then a sum sufficient to produce tl)o annuity 
shall be invested for that purpose in securities of the kind 
montionod in section 34L 


English rule Aaouitaotsseom to to hotter o3 hero than lo Knglaod, for there 
tbe utmost tbat they are entitled to is to see that proper securities are given which 
will make it practically certain that tbo annuities will be fully paid. They are 
not entitled as a matter of right to have the estate converted and sums Bufficient 
to answer the uQDuitios Invested la approved securities (/) The Court, however, 
has jurisdiction to BCt apart a eufHcieot Bum to answer an annuity and release the 
residuary estate, and the annuitant, if necessary, can resort to the corpus of the 
fund (p) 


In caao of deficiency. In case of deficiency of Inoomo after Investment 
to produce the requisite amount of annuity, the annuitant ts entitled to have the 
deficiency made good out of the residuary estate of the testator (h), liut where the 
gift Is not of nn annuity of 1 fired amount but of the interest of a parllculir stock 
named 1> him then the legatee cannot have tbo dcficl enoy made good out of the 
residuary estate of the testator (»). 
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Contrary direction A direction by the tcstitor to lorcst an annuity in a 
prtlealar fund cannot he departed from (a) 

344 (S 304 P 124) AVIicie n bequest is contingent, 
Tranifcr to reii tlie I'Xccutor or aflininistmtoi IS not bound 

doary lecatec of to iiu est tlio nmouiit of tlio logacy, but may 
contingent hequnt transfer tbo liolo lesiduo of the estate to 

the icsi(hui^\ legatee, if an}', on Ins giving bufficieiit security 
for the jn^incnt of tlio legacy if it elinll become duo 

The soction The acctlon i* hated on the authority of Webber Webber {b), 
wbero it ia laid down that if a legacy bo gtecn upon a contingency, the Court 
will not direct a aum of Btoelc, belonging to tho estate, to be appropriated to pay 
the legacy when the coatigcnc} happens, hut will direct the whole residue to 
bo paid oter to the residuary legatee on his giring security to pay the legacy 
when it becomes due In eono carher cases appropriation was ordered where 
there were contingent legacies (c) But that new no longer prevails It is now 
settled that where a logaey is contingent, and no interest in the meantime, t e, 
until tho happening of tho contingency, goes to the legatee, then the legatee 
cannot claim appropriation hut U only entitled on the happening of the contingeney 
to recIsTo the amount of the legacy In full In cash (d) 

Appropriation In caso of a contingent legacy In case of a vested 
interest payable la future a legatee can Insist upoo appropriation and tho gain 
or loss upon Investment would fall upon the legatee Out in case of a contingent 
legsey, the Interest, until the happening of the costiogeney does not go to the 
legatee hut remains part of the testators estate therefore even in ease of investment 
by the executor, there is no such appropriation as will compel the legatee to 
hoar the loss or entitle him to take the profit arising upon such appropriation 
In fact an executor has no authority to make an appropriation without the 
consent of the legatee In other words an executor is not entitled at his own 
will to take a part of the estate which be is holding to answer the cootiagent 
legacy and turn it into a trust fund, treating the contingent legatee as a cestui 

trust But the executor is not personally liable for the deficiency if he has 
acted reasonably and has set apsrt an ample sum to answer tho legacy A purely 
contingent legacy without any intermediate Interest to the legatee, therefore, 
does not prevent tho executor or Court from distributing the residue after taking 
reasonable care to provide for the contiogent legacy (e) 

Tho fund set apart to meet a contiogent legacy is residue until it Is wanted 
and the legatee with a vested interest is entitled to the intermediate income of 
the fund set apart to meet the contingent legacies (/) Butin case of a vested 
legacy subject to defeasance on the happening of an event, the legatee is entitled 
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to tbo legacy at the end of a year from the testator a death with (a) or wilhojl (J) 
securitjr for refund 


345 (S. 305) (1) Wiieie the testator has bequeathed 

Investment of residue of his estate to a person loi life 
J“'‘>““^^t'^ 9 ueathed ivithoiit any direction to invest it in any 
direction to"invo 3 t particular securities, so much thereof as is 
‘“^rtirtieuiar socuri not at tbc time of the testator’s decease 

* invested in securities of the kind mentioned 

in section 341 shall be converted into money and iniosted 
in such securities 


(2) This section shall not apply if the deceased iiasa 
Hindu, Muharamadan, Buddhist, Sikh oi Jama oi an exempted 
person 

The sectlODi The section teptoducea S 305 of the Act of 1865 but fls the 
provision does not occur m the Act of 1881, the proviso inserted is necessary -^ffetes 
on Glauses 

The rule The rule laid down in ffoue v Lord Lartmouih (c) says that If tho 
residuary personal property of a hazardous or wasting nature be bequeathed to 
a person for hfo, with remainder over, not spcciftcally, then in tbc absoiico of 
any direction to inrcst it in any particular manner it js to be converted and 
invested in permanent investments of a recognised character, In the Interest of 
the remainder-maQ, subject Incase of real security, toon enquiry whether It will 
bo for tbc benefit of the parties In general a person having a life interest In the 
residue has a right to call on the executors or trustees to convert Into money all 
personal properly of a perishable or speculative character, everything. In short 
not consisting of proper securities for money, so that it may bo properly Invested (d) 

Application of tho rule The rule only ipphcs to residuary gifts nod oo^ 
to specific bequests (c) It being presumed to bo tho intention of tho testator 
that his legatees should cojoy the same thing In succession {/) Tho rule docs not 
"'pply in the case of Imraovnblo property situate in foreign countries (g) The 
rule, however, bos been applied to certain kinds of spccifie bequests InFngHnJ 
r g , * to short leaseholds (^) foreign bonds (i), shares In tradiug companies I,;) 
a business carried on by tho testator Ik), nnd generally to all investments not 
authorised by law, and docs not appl> to real estate {/) 
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If the 'testator's property bo not so converted, the mcome arising therefrom 
IS treated as capital and the legatee for life la to be paid thereout a sum equal to 
vhat the produce of the sale and toveatment. if made b; the executor, should 
hare fetched (a) 

The rule has been declared to be "purely an artificial rule and is often 
calculated to defeat ^hat the testator would hare irisbed in order to gire effect to 
his intentions and slight circumstances mil be sufficient to show that the rule is 
cot to be put In force ' (6) The rule la also subject to the testators Intentions to 
the contrary which must, however, be manifest on a fair construction of the will, 
the onus lies on those who seek to exclude the operation of the rule (c) 


The rule as laid down in the section is howerer peremptory, the words used 
beieg ‘shall be conrerted into money and inreatcd , and does not admit of the 
exceptions allowed by English law unless the case comes under the next section 
or unless under the terms of the bequest a tenant for life is entitled to enjoy the 
property in specie until conversion when be will be entitled to tbs income actually 
produced by the residuary estate until conversion and inveatment according to the 
directions of the will (d) 


346, (S. 306. P. 125 ) Where tho testator has be- 
queathed the residue of bis estate to a person 
rosidue’“b“quVathe'd ® direction that it shall bo 

for life, without inrested in certain specified securities, so 
ipX“fiedMcSea“ much of the estate as IS not at tho time of 
Ins death invested in securities of tho 
specified kind shall be converted into money and invested in 
such securities. 


The section. The section lays down an excsptioo to the rule stated In the 
previous section and applies where there is a direction by a testator to Inrcst in 
Any specified securities whether authorised or not A testator therefore, may 
prevent the operation of that rule by exepressly or impliedly directing that any 
particular Item of property ahall not be converted (-1 Executors aecordlnzly can 
retain the money invested upon those securities or Invest upon tboie securities the 
money obtained by conversion of any part of the testator's estate Where it is 
oonstrued to be the intention of the testator that the property is to esjoyed 
fn a particular manner then conversion Is not allowed (/) '^here there is an 
express trust for conversion and a power to retain secaritlei of every kind, anthorlied 
And unauthorised, and there is no express gift of the Income pendlcg eoavcriloo 
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^be general rule is that the teaaot for life is eotitled to the income of the authorised 
securities, but not entitled to the income of unautborlsed securities (a) 

347. (S. 307. P. 226.) Such conversion and invest- 
Titne and man- Hicnt as are contemplated by sections 345 
and invest^^S^^'^'* shall be made at such times and in 

an ^ inves men . manner as the evecutor or administrator 

thinks fit ; and, until such conversion and investment are 
completed, the person Tvho would be for the time being 
entitled to the income of the fund when so invested shall 
receive interest at the rate of four per cent, per annum upon 
the market-value (to be computed as at tbe date of the 
testator's death) of such part of the fund as has not been 
so invested : 


Provided that the rate of interest prior to completion of 
investment shall be sis per cent, per annum when the testator 
was a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an 
e.Xempted person. 


The section. It is ^vell settled that a legatee for life of tbe residue is 
entitled, during the first year of the testator's death, to tho dividend on so mucb 
of 3 per cent stock as would have been produced tbe cooTerston of tbe propeitr 
at the end of tho year (6). If there be a direction not only to invest tho corpus 
of the property but also the iQcottie then tbe tenant foe life ib not entitled to the 
Income (c) Where the tenant for life is under tbe will entitled to enjoy tbo Incotno 
until conversion, then he la entitled to tho whole of the income until conversion 
and investment (d). 


At such times, etc. Tho section gives a discretionary power to the executor 
as to the time and manner of sale. If any part of the testator's properly b® 
invested in unauthorised securities It is tbe duty of tbe executor to convert them 
at the earliest moment at which they can ho convertod (e). If tho property cannot 
ho coDTonlcntly sold then o value Is set upon It and the tenant for lifo is entitled 
to interest on such value and tho residue of tbe income, if any. is to bo Invested 
Tho tenant for life is entitied to tho Interest on such investment (/) 


Where property is not capable of immediato conversion without loss ftnd 
damage to tho estate, the rule Is not to convert tho property, but to act a talus 
upon it and to give to tbe tenant for life 4 per cent on such value and the rcildue 
of the Income mmt then be Invested and tho Income of tho intestment paid te 
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the tcDaat for life, but tbo corpus must be secured for the remamdermaQ (a) 
Where there \r3s direction in tbo will for immediate coaverslou aod inTestment 
and the trustees neglected to do so and loss accrued, held, that non cooTerslon was 
a breach of trust and the executor must maho good the difTercnce between the 
Talue of the securities at the end of one year from the testators death and their 
value when paid Into Court (b) Theto Is no fixed rule in England that converaion 
mnst be made by the end of the year, but that IS the prima facie rule and executors 
who do not convert by that time must show some reasons why they did not do so (c) 


Where the trustees are given power m their absolute and uncontrolled disore 
tion to postpone the lealisation of the testators estate the beneficiaries entitled 
cannot compel the trustees to realise at once («f) An executor's discretion Is not 
a perfectly free discretion like that of an absolute owner but is limited by the duty 
ef bringing the assets into a proper state of investment irithin a reasonable time 
and where he is charged with delay or negligence the onus lies on him of proving 
that he has acted bona fide and exercised a reasonable discretion The rnle In 
tlngland is that if an executor fails withm a reasonable time to convert Investments 
which require conversion the end of a year is in the absence of circumstances 
pointicg to a different a dale, to be taken as the time for ascertaining the value 
which he ought to have got (e) Trustees have a discretion which they must 
exercise as practical men with due regard to all the circumstances of the case 
It IS not their absolute duty to call in the merlgige where the S'^c urlty has fallen 
In value (/) 


Trust for conversion The rule applies where there is a trust for con 
version, even though there be a discretionary power to postpone conversion or 
to retain existing securities (y) unless there Is a gift to the tenant for life of the 
actual Iccoine derived from the estate pending the conversion (b) The mere absence 
efa direction to convert is not BufiSci“nt to exclude the operation of the rule (i) , 
but where there is no trust for conversion an express power to retain existing in 
vestments is sufficient to exclude the rule {}), and for this purpose there u no distinc 
lion between unauthorised securities of a wasting and those of a permanent 
nature (A,) A discretionary power of sale as opposed to a direction to convert, 
Is aha sufficient to exclude the application of the rule (f) 


(o) Afeyej V Sfmonicn 5 D G & 
Sq 72 , Bi99n T Celleil}/ 2 Ch 
751 

®afe V Heopef 5 D C M & C 
333 • Grairiam » C/aii^son, 3 Ch 
605 

lei ▼ C/arl^ian 3 Ch- 605 

•ft Be Alpp/nj n9M) I Ch 62 
'*) Tbe Hefrj Hiin-h v Denyuen 
. 12 A C 624 632 3 
/) Be McdlanJ 41 Ch D 476 
1*1 Be Ilooiv (1904) 2 Ch 4 . Be 
ii. tl9D5) I Ch 233 

“1 5fac(Ie * Afaei^e, 5 Hue 70, 


Be Thomoi (1891) 3 Ch. 4“2 
H XIV 263 

(II Motsai V hUtgan, 14 Be»v 72 

(i) Gray v S ggtn 15 Ch. D 74, 
Re ShelJ^n 39 Ch D 50 . Be 
»,* 9 n. (1907) I Ch. 394 , Be 
(I9»9i 2 Ch. Ill 

(t) Be (1909) 2 Ch III 

(h H XIV 2*3 Slmfton r LuUr 
4 Joi N S 1269, Be 
(1696) 2 Ch. 199, Be 
94 L. T 307 
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the general rule is that the tenant for life le entitled to the income of the authorised 
securities, but not entitled to the income of unauthorised securlttea (o) 

347. (S. 307. P. 126.) Such conveision and invest- 

Time and man- as are contemplated by sections 345 

ncr of conversion and 346 shall be made at such times and in 
an ^ investment. manner as the e\eoutor or administrator 

thinks fit ; and, until such conversion and investment are 
completed, the person who would be for the time being 
entitled to the income of the fund when so invested shall 
receive interest at the rate of four per cent, per annum upon 
the market-value (to be computed as at the date of the 
testator’s death) of such part of the fund as has not been 
so invested 


Provided that the rate of interest piior to completion of 
investment shall be six per cent, per annum when the testator 
Was a Hindu, Muhammadan, Buddhist, Sikh or Jama or an 
exempted person. 


The section. It is well settled that a legatee for life of tbs residue is 
entitled, during tbe first ;ear of the testator’s death, to the dividend on so mueli 
of 3 per cent stock as would have been produced by the conversion of the property 
at the end of the year (&]. If there be a direction not only to invest tbe corpus 
of the property hut also tbe income then the tenant for life is not entitled to the 
income (c) Where the tenant for life Is under tbe will entitled to enjoy tbe income 
until conversion, then be is entitled to the Tvholc of the income until converston 
and investment (d). 


At such times, etc, Tbe section gives a discretionary power to the executor 
as to the time and manner of sale. If any part of the testator’s property te 
invested m unauthorised eecuritlcs it Is the duty of tbe executor to convert them 
at the earliest moment at which they can be converted (c). If the property cannot 
be conveniently sold then a value is set upon it and the tenant for life is entitled 
to interest on such value and tbe residue of the income. If any, is to be invested 
The tenant for life is entitled to tbe Interest on such investment {/). 


Where property Is not capable of immediate conversion without loss and 
damage to tbe estate, the rule is not to convert the property, but to set a value 
upon It and to give to the tenant for life 4 per cent on such value and the residue 
of the income must then be invested and the Incocno of the Investment paid to 




(t) 




Tie ChoyloT (1905) I Cli 233, 
*ce Afeyei v Slmomtn, 5 D G fic 
Sm 723 

Aforgan v ATotgan 14 Bear 72, 
92 . T)«»f> V GtllaOj 2 Ch 

751 lie lute ii bii^d oa lie 
bu(K«iiIV oi Dmet v Scef/. 4 

195 

» [ittnat / 6 Vr» 520 , 


fe> 

(// 


Vigor V ItaivooJ 12 Sim 17 - 
Vichn » 3 M A 1. 'V, 

A/.rffc y 5 , 

IpaiftnS V 5 11'.. J 

S 3*15 nflir. ^ 

linun . Ctihtl 1 2 fl '.1 I 
G l,m r 11 U 1 Vr I I 
Ikdhr,, 21 I' . I ‘ 

ll.lpll . /o.'. I (. I I l> ' 



TUI ISDIW SOtClSSION \0T. 


7C3 


S, 3J7] 

ihe tenant for Hfe lul the corpui moil be lecurcd for the romaJnderniBn (a) 
Where there wai direction In the ttIII for (in*ncdiat 0 converalon and InrestmeDt 
and the trusted RfRlected to do to and lose accrued, held that non coDreralon waa 
a breach of trust and the executor must maho good the dilTercaco betsreea the 
ralue of the securities at the end of one year from the testator's death and their 
ralue when paid into Court (f) There It no fixed rule in England that conversion 
niQit be made by the end of the year, but that is the prima facie rule and executors 
who do not convert by that time must show some reasons why they did not do so (c) 


V^here the trustees are given power In their absolute and uncontrolled disere 
tion to postpone the realisation of the testators estate the beneficiaries entitled 
cannot compel the trustees to realise at once (d) An executor’s discretion is not 
A perfectly free disc'ction like that of an absolute owner but is limited by the duty 
of bringing the assets into a proper state of investment within a reasonable time 
and where ho Is charged with delay or negligence the onus lies on him of proving 
that he has acted bom fide and exercised a reasonablo discretion The rnie in 
England Is that If an executor fails within a reasonable time to convert Investments 
which require converilon the end of a>ear Is m the absence of circumstances 
pointing to a ditTerent a date to be taken as the time for aseertamlog the value 
which he ought to have got (e) Trustees have a discretion which they must 
ozercise as practical men with d le regard to all the circomstances of the case 
It IS not their absolute dity to call In the mortgige where the s*c urity has fallen 
to Tslae (/) 


Trust for conversion The rule applies where there is a trust for con 
version, even though there be a discretionary power to postpone conversion or 
to retain existing securities ( 17 ), unless there is a gift to the tenant fop lif-ofthe 
ectual income derived from the estate pending the conversion (A) The mere absence 
of a direction to convert is not sufficient to exclude the operation of the pule (») 
hut where there la no trust for conversion an express power to retain existing in 
vestments is sufficient to exclude the rule (y), and for this purpose there is no distinc 
fion between unauthorised securities of a wasting and those of a permanent 
nature {k) A discretionary power of sale as opposed to a direction to convert, 
is also sufficient to exclude the application of the rule’ (f) 


bfeyei v Simonsen 5 D G & 
Sffl 72 Broan v Gellally 2 Ch 

Sale V Hooper 5 D a M & C 
g3. Grayburn v Clarkson 3 Ch 

Grajhurn v Clarkson 3 Ch 605 
? flipping (1914) I Ch 62 

^ ffe/M H ddingh v Denyssen 

i2 A C 624 632 3 
/) Re Medland 4! Ch D 476 
‘S' l^oods (1904) 2 Ch 4 Re 

Chaytor (1905) I Ch 233 
WI Maekie v Afaci^ e 5 Hare 70 


Re Thomas (1891) 3 Ch 482 
H XIV 283 

(i) Aforgai V Morgan 14 Bear 72 
62 

(i) Cray r S ggers 15 Ch. D 74, 
Re Sheldon 39 Ch D 50. Re 
mison (1907) I Ch 394 . Re 
Neholson (1909) 2 Ch. Ill 
(k) Re Nicholson (1909) 2 Ch MI 
(ft H XiV 233 Simyson 1 t 
4 Jut N S 1269 , Re s 
(1896) 2 Ch 199, Re 
94 L. T 307 
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Apportionment between tenant for life and remaindorman. As 
regards the adjustment of equities between the tenant for life and remainderman, 
see the cases cited below (a) 

How the interest IS to be paid. A residuary legatee has a right that In 
the course of the first year after th© testator's death the debts and legacies shall, 
if possible, be paid and the clear residue ascertained, and, even if that be not 
possible, it IS from that date that the right of those entitled to life interests in it 
commences, and, therefore, when eventually the whole estate is realised, it becomes 
necessary to ascertain retrospectively what was the residue at the end of the 
year, attributing a due proportion of the sum realised after the end of the j ear 
to capital and a due proportion to interest (h). 

The legatee can not olaim payment till the property m respect of which it 
is payable is actually invested. Every tenant for Ufa of residue, therefore, is 
entitled to income of all such part of the residue as is not required for the payment 
of debts and which is found to be tn a proper state of investment. He is entitled to 
the Income of that property from the death of the testator (c). 


348. (S 308. P. 127.) ( 1 ) Where, by tlie terms of a 

bequest, the legatee is entitled to the 
immediate payment or possession of the 
immediate payment money or thing bequeathed, but is a minor, 
?ie«!anrM°d'ireo'.' and there is no direction in the will to pay it 
tion to pay to person to any person OD bis behalf, the executor or 
on hia behalf administrator shall paj or deliver the same 

into the Court of the District Judge, by whom or bj^ whose 
District Delegate the probate was, or letters of administration 
with the will annexed were, granted, to the account of the 
legatee, unless the legatee is a ward of the Court of Wards* 

(2) If the legatee IS a ward of the Court of Wards, the 
legacy shall ho paid to the Court of Wards to his account 


(3) Such payment into the Court of the District Judge, 
or to the Court of Wards, as the case may ho, shall ho » 
buffioiont discharge for the money so paid. 

(■t) Honey when paid in under this section shall ho in- 
vested in the purchase of Government securities, u Inch, with 
the interest thereon, shall he transferred or paid to the person 


(a) lie Cfieilei^eU t Ttath, 24 Cb D 
643 . lie fioalh. (1900) 2 Cli 
107 . lie Davy. (1906) I Cb 61 ; 
lie [itech. (1920) I Ch 40 bee 
W. 915 12 td f » for 

neat on tJefieieaey ©f aueh. 

(J) U'hlchtBlcIi r Letd 6 H L. ^ 
217, 227 . nVgA/ r Lemhd, 6 


Ch. D 6(9: It* ""'f/'i;; 
Tmlj. 2^ Ch D 6« , n* 

(1693) J Ch 566. /ie Dtcth, 
(1920) I Ch 40 

W yMW,. . /v”' 

302 3 ; commlJ »a fie A'« 

(1913) 2 C).. 704 
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entitled thereto, or othermse applied for his benefit, as the 
Judge or the Court of Wards, as the case may bo, may direct. 

Wher6 legatee is a minor. Alegacy eaoaot be paid to an infant legatee 
without the eanction of a Court of Equity and, in tbe absence of a direction in the 
will, it cannot be made over to his father (o) The father cannot sue for the legacy 
due to his infant son (6), nor oan lio receive payment on behalf of bis son where 
the latter has attained majority unless the son ratifies the payment (c) A sub* 
sequent ratification by an infant legatee on attaining age will prevent him from 
claimiog the legacy again (d) Payment to any person directed by the testator 
to be made on behalf of an Infant legatee entitles bim to give a good discharge to 
the executor (e). 

Appropriation. Where a legatee is a minor both the executors and the 
Court have power to appropriate a sum of money to answer the legacy and, In a 
proper case, to invest it for the benefit of the legatee, and if the executor acts 
reasonably and sets aside a sufTicient snm he will not he personally liable for the 
deficiency ID ease of depreciation of the eecurity in which the sum has been 
invested (/). But the more modern view is that the only way of freeing the 
residue *<., preventing the residuary legatees from being liable on deficiency Is 
^7 paying the legacies into Court (ff) The Trustee Act 1893 provides for 
payment Into Court. Here also under the Official Trustees Act (II of 1913 S 12) 
an executor or administrator can make over the legacy to the Official Trustee 
and CO order of Court is necessary for the transfer 

Where the gift IS not Immediate Where the gift is not Imiaedlaie 
but is to take effect on the infant attaining majority or at a subsequent period, 
then in both cases he can claim the gift on attaining majority (h) 

Maintenance allowance. An mfant legatee, m the absence of a direction 
to that effect, is not entitled to maintenance out of the income of a legacy given 

to him contingently on bis attaining majority (I), unless the testator Is the father 

or stands m loco parents to the legatee (y) and no separate provision for bis 
maintenance has been made {k) 


(«•) DegUy V Tol/crry, \ P. W 265 
w. 927 

t») I^othiam V Fanhav 3 Aik 629 
'«) Ccoper V. Tfn}rnlon, 3 Cro. C C. 
<56 

VV. 927, 

(*) Cooper T Thgrn'en, 3 Bto C. C. 
,, 9A 

t/l Ft HcU. C«903) 2 Ch 226, 233 
56lonian. (1907) 2 Ch Ab 

leriJ oa taother poinl Fe S^hmom, 


(1920) I Ct. 290 W 929^ 

(*) Cto » 5 B,.. 

156. Jouclyn r Joiulyn, 9 Sib. 
63 . Ft h'ley, 30 Ch. D 507 ; 
fit Cotifuricf. t‘907) I Oi. <70; 
fie (1912) I Ch. 

489 W 921. _ 

in Ft Ditk*tn, 29 Ch D. 331 
tn fit Bc,W (1934) 2 Ch. 6!5 

lii £ > Ch. D. e>7. e»5 = 

let W. 1135 »q 
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Interest when 
no time fixed for 
payment of general 
legacy. 


351. (S. 311. P. 130) Where no time 
has been fixed for the payment of a general 
legacy, interest begins to run from expira- 
tion of one year from the testator’s death. 


J^xcepiion. — (1) Where the legacy is bequeathed in satis- 
faction of a debt, interest runs from the death of the testator. 


(2) Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a 
parent of the legatee, the legacy shall bear interest from the 
death of the testator. 


(3) Where a sum is bequeathed to a minor with a direc- 
tion to pay for his maintenance out of it, interest is payable 
from the death of the testator. 


The section. Whe^e no time is fixed, the legacy la payable at and bears 
interest from the end of a year from the testator’s death. This vrill be so even though 
the legacy may he directed to be paid out of a fund trbich cannot be realised witbin 
the year (a). The period of one year is given to the testator, as has been observed 
before (8. 33?) in order to reduce the estate into possession and therefore interest 
on legacies begins to run from the end of that period (unless some other period is 
fixed by the will), though actual payment Within that period may be impossible (i) 
or though the assets do not fetch any income (c) A direction to the executor te 
pay legacy as soon as possible does not entitle the legatee to claim interest fro>^ 
the testator's death, but it must run from the end of a year after his death (d) 


In England a demonstrative legacy, like a general legacy, bears interest, where 
no time has been fixed by the testator for its payment, from the expiration of a 
year after the testator's death (e). The same rule has been applied here f/J though 
no provision is made in the Act. There is no distinction between a general and a 
demonstrative legacy so far as interest on the legacy is oooGerned (y) 


Exception (1). This exception Is based on a principle recognised long ago 
and thus laid down (/»). " Where the Court decrees a legacy to be In satlsfactloD 
of a debt the Court gives interest always from the death of the testator." But 
the debt be due to another person and not to bo testator, Interest runs after a year 


M 

it) 

(c) 


<dl 


UrJ r LerJ. 2 Ch 782 , lie 
ft'hluUt/. 25T. L R 543. 

IKood y Peneure, 13 V« 325 
333. 334 

Hetijotd V Loulhtt. 9 B<** 266 , 
Fuhtt r Bdtilfv, 330 267 . 

Re Bhchteij 27 Ch. D. 276 
W. 952. 12 Ed 

W'tltUr r lUU. 8 Vm 410. 
415 : Bemn y JtCouJ#. 6 M»dd 


15 W. 952 12 Ed. ^ _ 

(e) IPal/orJ r. IPat/erJ, 19/2 A- C. 


(/) Cfilnnam y TaJit^onJa, 29 M 
155 ,, ,, 

Iff) /Idm Cent y Mitapa. 43 C 
201 ; KuJllhlpuJl r. KuJllfilpu-f'f 
70 I C 274 . 

(/•) Claik y Sevell. 3 M. 96. 93 
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/jrom tfie tcstatoT'a death (a) A legacy ia lieu of a dower, boworer, carries later 
eat from the end of a year after tho testator s death (&) !□ Bajamannar r 
Venkata (c). mtercat at the rata of 6 p c from the testator s death was allowed 
on a legacy la satisfaction of a debt Whether a legacy is In satisfaction of a debt 
or not IS a question of construction 

Exception (2) In English law a legacy by a parent or testator standing m 
foco parentis to a child boars interest from the death of the testator, provided the 
cbild IS an infant (d) As to the meaning of the expression loco parentis, (if m the 
position of the father) see the authorities cited below (e) Interest is allowed in 
such a case from the dea tb of tbe testator beoause the Court considers the parent 
to be under an obligation to provide not only a future but a present maintenance 
for bis child and therefore never meant to deprive him of the fruit of the legacy. 
A legacy from an uncle to a niece, to be paid at 21 or marriage, does not ordinarily 
carry interest before the time of payment (/) 

Exception (3) Where there is a provision for maintenance out of the 
interest of a legacy the interest is payable from the testators death otherwise 
there will be no fund for providing the maioteoance It should be noticed that 
this sub section unlike the previous one does not require the testator to be a 
parent or person standiog in ioco parentts to the minor, in fact the testator may 
be a complete stranger or the child may be a natural child [g) 

Minor The rule does not extend to a legacy to an adult child (A), nor to a 
legacy to a wife (t) nor to a legacy to a eon payable on attainiog 25 (y), nor to a 
legacy to an adult subject to an obligation to maintain minor children (A) But 
the rule applies when the infant is in its mother s womb when interest will run 
from the birth of the child (/) 

Incase of a vested legacy to an infant without aoy time fixed for its payment 
defeasible upon a contingency the infant ot bis representatives will be entitled 
to the interest accrued duo till the happcolog of the contingency (rn) If the main 
tenance fixed by the testator be less than the Interest upon the legacy, the larger 
*um cannot be claimed (n), but If the amount ba not sufficient for the purpose for 
which it has been given the amount can be increased by Court, if the legacy be a 
vested one (o). 


V Thompson 4 K. & J 
. see Shut V fVcslbi, 16 V« 

Be SlgnoU 45 Ch D 496 
25 M 361. 365 6 
misort r CitaJdaon 2 Y & C 
c c 372. 

r AfansfielJ 3 My fic O 

359, TucAef » Bama 2 H & 
M 519 , CampitU r Campbell I 
s?* 333. gip. p^e Itt Ve* 143 
W «9 12 Ed. 

T Dolii, 3 Vet. 10 
i\e»mar» t ^ioteson 3 Sw 639 


(A) Racen r lyalte 1 Swsbil 553 . 

IVell T IVall. 15 SiB. 513 
(1) Stent V Robinson 12 Vet. 461 , 

Re iVhtftaker 21 Ch D 657 
(/} Re Abtahanu (I9M) I Ch. 106 
W. 953 4, 12 Ed 
(k) Re Crane. (1903) I Ch. 379 
(/) Ravlins T Rashnt 2 Ccs. 425 
(«) ^aiiet V Darker 3 My & Ci 
633 

(i») Htode t Cfeeriank 3 Atl 695, 
Re Ctors* 5 Ch O 337 
(•) ytyns^or'h t PraUhetl 13 Vet. 
321 
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352 (S, 312. P. 131). "Where a time has been fixed 

Interest when for the payment of a general legacy, interest 

time fixed begins to run from the time so fixed. The 

interest up to such time forms part of the residue of the 
testator’s estate. 


Exception . — Where the testator was a parent or a more 
remote ancestor of the legatee, or has put himself in the place 
of a parent of the legatee and the legatee fs a minor, the 
legacy shall bear interest from the death of the testator, 
unless a specific sum is given by the will for maintenance, 
or unless the will contains a direction to the contrary. 


1. Tho Section The previous sectioa contemplates a case where no time 
has been fixed for the payment of a general legacy, this section deals ivlth a case 
where such time has been fixed by the testator In the latter case the rule laid 
down In the section declares that the legatee is not entitled to interest till the 
legacy Is payable, » e, the interest begins to ruo from the time fixed for the 
paymonl of the legacy (a) A legacy may be vested m interest but if a time bas 
boon fixed for Its payment, e g, on the legatee attaining the age of 31, the legacy 
shall not carry interest in the absence of an intention to the contrary (b) Where 
legacies are given to several children on attaining a certain age and some of 
them attain that age during the testator’s Ufetimo, the legacies to them carry 
Interest not from the testator's death, but like ordinary legacies, from the end of 
n year after the testator's death (c) 

2 Exception. The Exception relates to the case of a gift to a minor by a 
parent, or more remote ancestor, or a person standiog In /oco parentis, and there 
18 no separate provision made for his Riamtenanco or no direction to the contrary 
in the will C^) The infant legatee ie allowed the interest from the testators 
death by way of raaiotenanco jd the absenco of any provision to that effect la 
the will (e). In Jttn v Binda (/) a legacy to n grind. daughter was on her death 
before the testator, claimed by her daughter, held, the latter was entitled to it 
(under 8. 109) with interest In re Jtamsay Ig) tlio primary object of the gift was 
hold to be to provide maintenance for minors though an adult was joined with them 


3 Whoro testator was not a parent, otc , In such a ciae Interest 
not run from tho testator's death (h) 

4 Unless a epoclflc sum Is given by tho will for malntonanco, 
Where tho will provides for milntcnaoco of a minor, interest begins to run from 


(a) Be Chufchlll (1909) 2 Ch 431 . 
LhyJ V inuiam,. 2 Atk 103. 

CrfchU T Dolhs,. 3 Vei 10, 
r ulleg r ^4l!<n, 5 Htfc 573 
(i) lUoth V 3 Aik loi 

Irl Be palfittman (t9lh I Ch 877 
iJi MtU V Botoftu I Hull le M 555 
IncltJ^K T Sedheote 3 Aik 439, 
/iurtocan V t^tedham 9 B«*» 164, 
Be /jv»«v. 2 Ch 695 


(<) Chamieii v <7oW»)n 1 1 Vfi 1 • 
Aferlln v C^Carlln, I Eq 369 1 
Be /Ibrahami, (1911) 1 Ch 109 
(/> 16 C 549 
(*) (1917) 2 Ch 64 ^ 

(A) Afailln V Ahrltn I Cq 369: 
Pefllnev ylllen 5 Hite 573 579. 
Be &vre (t9I7» 1 Ch 351 « 

934 956. 12 U. 
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the time the legacy bfcocnes pifable (a| liVhefo matatcnancc ii provided for 
ft part of the infanta minority be will be eotitied to interest during tbo rest (6) 
^^hcre malotcoance ii directed to be paid loan infant then even if the legacy 
he contingent t g co the legatee atta olng a particular oge there ariaes an 
imperfttire truit to apply the income for malnteninec if it bo required ond therefore 
interest runs from the testators death though the testator bo not a parent of 
or do not stand In loco parentis to tbo minor legatee (c) 

5 Direction to the contrary A legacy to an infftot as executor la payable 
on the infant attaining age and accepting the oifee and therefore interest on the 
legacy will not beg n to run till then (<f) A iegney to an infant on attaining 
majority with interest due thereon will carry intereit from the end of tbo year 
after the testators death (e) 


353. (S. 313. P. 132) Tbo rate of interest shall be 

,, four per cent nor nDniim in all cases except 

itate of interest ' rTY-tri j* 

plicn the testatoi was a Hindu, Muhammadan, 

Buddhist, bikli or Jama or an exempted pciaon, in which cast 
it shall be. &i\ per cent poi annum 

The section lo Eaglaod also Interest is allowed at 4 per cent and it is 
not enhanced by reference to the higher rate of interest allowed lo tbo country 
where the testator was domicile I or where the fund was Invested at the time 
of making the will (/) The interest will be simple vp) but under certain eir 
comstaoecs the Court will allow compound Interest e g where there is an express 
direction ID the will to that oifcctfA) or adircotioo that the executor should lay 
out the fund to aceumulato and ho neglects to do so {») The rate of four per 
cent relates to interest payable by the executor <y) 


354 (S. 314 P. 133) No interest is payible on the 
Mo loieresi on ai rears of an annuity within the fiist year 
SI" °6 from the dealli of tlie testator, although a 

olio” lestafo'r” period earlier than the expiration of that 
year may have been fixed by the will for 
making the fiist payment of tbo annuity 

The section The section allows interest on arrears of annuities except 
for the first year for which period it Is not payable even though the testator 
“ay have fixed a day for its payment within the year This Is so because the 


(a) 


fi) 

(c) 


Id) 

U) 


fieatU V Creenioru^ 3 Atk ' 
716 Re iresf (1913) 2 

345 Rc Church ll (1909) 2 
431 Re George 5 Ch D 63 
Chamhen v CelJa n 1 1 Vei 
Matlrt T Marlin. I Eq 369 
Re Hkhatdt 6 Eq 119 Ch 
V IVhltiy 41 L J Ch 
M 891 

Rc Gardner 67 L. T 552 
Knlghl V Rrtlghf 2 Sim Cc 


49D / 

{/) W 1162 

(y) Perkiinj v Baynlon I Bfo C C 

(A) Arnold V Arnold 2 My & K. 
365 

(0 Raphael t Boehm, Jl Vei. 92, 
Knoll T Collee 16 Bear 77 
( ») Ranehugopal v KellJai 54 1 C. 
140 145 
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firat payment in the absence of a direction to the contrary, is not due tiU the end 
of a year after the testator's death In Bogland Courts do not, as a role, allow 
interest on arrears of annuities («) In Panchuv ^aftt/as (f») Interest at 12 per 
cent was allowed on arrears of an aUowancc payable to one of the sons of the 
testator out of the prohta of imcRovable property, the allowance, however, was 
not an annuity as contemplated by this section 


355. (S. 315. P. 134). "Wliere a sum of mooey is 
Inteiest on Biim direoted to bo invested to pioduce an 
to be invested to annuity, interest is payable on it from 
produee annuity tegtator. 


The English rule A sum of money directed by the testator to be invested 
m the purchase of an annuity does not carry interest before the expiration of 
a year from tbo testatoi'a death. Such a gift is considered as a legacy payable 
at the end of the year (c). 


CHAPTER XII. 


or THE REFUNDING OF LEGACIES. 


356. (S. 316. P. 135). When an executor oi admiois- 
Itctunduflngnoy ‘/at'’'' bas paid a logdoj tinder the older of a 


Court, lio JS entitled to call upon tlio legatee 
to refund in tlio ovont of tlio assets proving 
insuniciont to pay all the legacies. 


paid under 
orders 


Change. The words ‘or administrator* have been added and tbo word ‘Court 
has been eubatltuted la place of Iho word ’Judg«’ occurring in 8 316 of the 
Act of 1865 


Tho eectlon The general rule is stated in the next seotlon This section 
1 lys down what may bo called an cxcopUou to that rule. Where payment to a 
legatee is not voluntary, but tbo legacy baa been ollalncd by means of a suit, 
tliero the legatee may be called upon. by tho executor to refund the ler 'oy * 
deficiency of assets (d) 


(o) /hJgion » DttllUt, I H A M 
376. Tout T Unur^ 5 H L.C 
555 . lovhi V T ojtor, 8 Ilsie 
^ 120 


C. \V N 59 
FtltnJ 78 L. 
7 Ve. 

V Uaflo 


140 

tiion 
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357. (S 317. P. 136), Wlion nn executor or lulminia- 
No refund if paid trator IiuH voluntai ily piifd tt legacy, Ijo can- 
ToiuQtariiy. jjpj. upon a legatee to refund in tlio event 

of tho assets proving insufiiciont to pay all tlio legacies. 


The section. Tbo general rule ts ‘‘that whencTcr an executor pays a legacy, 
thepiesumption Is, that he baa aufRcieot to pay all legacies, and the Court will 
oblige him, If solvent, to pay the rest, and not permit hitn . to compel the legatee, 
whom be voluntarily paid, to refund (a) So also an executor who has severed a 
portion of the testator s estate In favour of two beneficiaries fa not entitled to 
relief from the portion of one of the beneficiaries against a liability Incurred In 
respect of the portion of the other beneficiary (&). Where by mistake an executor 
pays an annuity before it is due he is entitled to retain the amount so paid 
rom future payments (c). Where Income tax was not deducted from an ancuiiy 
e executors were held entitled to retain the amount out of future payments of 
e annuity (d) But he cannot claim such adjustment in his own favour where be 
* mponaible for the mistake (e) 


358. (S, 318 P. 137). When the time preMTihed hy 
EffuDi wico the mil for the perform.ince of ii coiiciition 
iue'S Mriotmino’ elapsed, withont the coiidiliim Inviiii; 
J’ ‘“ilitioD wuh.n lieea performed, mid the i'\er»lor or id. 

“JEistrator has thcronpim wilhoni fnnd. 
, , diEtributed tho assets ; m .siieli es-e, >1 forth, r 

f heen alloired under section 1117 for iho p.'l formnili'.. 
uceo' 1 the condiiioii Ins h. ,.|i pai f.irm. .1 

' I '"kI' . the legacy cannot !>.' elatio.sl Horn lhco\..'«lor 
1n I but tboae to wli.nu lo. Ion inol II ..ee lO'hh. 

'» ‘efuiid the amount. 


in two prETioii. o in. .Ic.l ttOti 0 ' Hihllll.i. . I . o i. 

IV, Jr-uviOg intopici.'nr «» mi d l P I *. - r -t f.( I -i* ♦ 



wixbtiii., ‘‘ v,l »,* »• • nd l *, . « I 

t 

viUa.* "i.j***V V f » t' f • ' * 

kiV'M } 'I’"’* .Of ♦. f .a*, I » d . * nil 1 » d 

^ wmes stmifM «!• f t d . ,i( ii f t 

^ "‘'i 7* who 1l.t« 1 |tl II f * 1 h t ‘111 

’ <■ t. i, j \J .• ,d., f » • 

f f ' ' (■ 


~ 5..« d;l . 

~ •' SaHon 2 Vf '• 
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* A t 
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359. (S 319 P. 138). When the executor oi adminis- 
Whenoaohiega tiatoi has paid away the assets in legacies, 
lee compellable to and he IS afterwards obliged to discharge a 
retubd m proportion ^g|,t ot which he had HO previous notice, he 
IS entitled to call upon each legatee to lefund in proportion 


1 The section The section is based on the following passage m 
Williams (a), if the executor pays away tha assets in legacies and afterwards 
debts appear of which he had no previous notice and which he is obliged to dis 
charge be may compel the legatees to refund (6) But executors who have paid 
away assets in legacies with notice of a debt cannot recover from residuary 
legatees though creditors can obtain an order to refund against residuary lega 
tees (c) In 8 323 it la expressly provided that the executor s liability to pay 
debts extends to such debts as he knows of 


2 Debts Merejiability 13 not enough there must be a debt VVhere there 
is no notice of a debt at the time of distribution of the residue the executor does 
not lose his right to recover from the residuary legatee So notice of a possible 
remote contingent liability which does not constitute an actual debt does not 
prevent the executor from distributing the residuary estate If after such dislribu 
tion the liability ripens into debt the executor can call on the residuary legatees 
to refund Id) 

3 The amount that can be recovered What the executor is entitled 
to recover Is the capital sum which be has paid to the legatee without any loicr 
mediate income (e) together with costs charges and expenses Incurred by the 
executor after paying away the residue (/) 

4 Each legatee These words cannot mean that each and every legatee 
18 liable to be called upon to refund It Is only those legatees who are liable for 
debts that are to be so called upon Thus debts are primarily payable out of t 
residue then out of the general legacies which roust abate and last of all out o 
specific legacies (S 327, 330 s? ) AUbougb an executor is entitled to call upon 
each legatee to refund in proportion It Is aubmilted ho is not entitled to call up 
all of them but only in the order of their liability for the payment of debts 


5 Limitation Where executors bad ossets but parted with them thereby 
rendering themselves incapable of mooting the claim of a creditor they ® 
bound In equity properly to deal with the assets cannot plead tbclr owO wrong 
by way of devastavit as o defence In order to claim tbo benefit of the law o 
limitation to) 


360 (S. 320 P. 139t Where nn executor or ndminj' 
Dhtribution of stiator IiBS pix en Buoh notices us t>>0 ' 

isou Court tnny, hj any general lulc, prosenuo oi, 


(0) s« r 085 w 12 EJ 

(1) Doe V (juu 3 120 123 

(e) Jenit v U ol/enlan 18 Eq 18 

25 

(rf) Jrnlt V H cljenfen 18 Eq 18 

il tJtlakei V Ktnhav 45 Qi. D 


320 r Ri 

(.) /,„U , IB C-l 

(/) tl hllfoket V httshav 45 t.1 

320 330 ^ ^ 

(j) Re AtanJen 26 Ch D 7®’ 
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no 
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if no suoli rule his Ijoon nndo, ns the High Court would givo 
in an admiuistntion.suit, for creditors nnd others to send in to 
him their clairas against the estate of tho deceased, ho^ shall, 
at the expiration of tlio time therein named for sending in 
claims, be at liberty to distribute the nssets, or any part there- 
of, in discharge of such lawful claims as ho knows of, and shall 
not bo liable for the asaets so distributed to any person of 
T^hoso claim he shall not have bad notice at tho time of such 
distribution ; 


Provided that nothing herein contained shall prejudice 
the right of any creditor or claimant to follow the assets, or 
any part thereof, in tho hands of the persons who may have 
received tho same respectively. 

1. Change The words "as tho High Court may, by any general rule, 
prescriho" hare been taken from the Act of 1881, nod tho words “as the High Court 
would give m an admioistratiOD suit * from tho Act of 1865 and tho words connec* 
ting them, ‘'or, If no such rule has been made* are new. In the proviso, the words 
“Provided that bare been substituted for the words “But ” 

2> The section This clause reproduces section 330 of the Act of 1865 and 
section 139 of the Act It would bo preferable if the wordiog of section 

139 bad been adopted, but this would Inrolre a eligbt ebango m the ]aw“->Notes 
on Clauses 

The Section is based on statute 32 & 23 Viot c 35 8 29, Lord St Leonard's Act, 
Prior to the passing of this Statute no executor could safely distribute the assets 
of his testator except under the direction of the Court which inrolred great expense 
and frequently great delay This statute provided that an executor issuing certain 
adrertisements might distribute the assets, and should not then be answerable 
for any more than he would hare been if be bad distributed them under the decree 
of Court The concluding portion of the Statute provides, as the doctrine of 
Court always did, for creditors who have not been satisfied, and reserves to persons 
who have claims, the existence of which was not known at the time, the right 
to resort to those persona to whom the assets have been banded over by the executor 
If the executor should have retained any legacies as trustee after appropriating 
them for the benefit of the eestu* que trusts be would no longer be under any 
liability qua executor (o). 

The section being in similar terms affords relief to an executor or administrator 
(from the claims of creditors) who has distributed assets after giving due notice 
on the expiration of tho time mentioned therein and in ignorance of claims of 
which he bad no notice. The creditors in such a case can proceed against persons 
who bare received a share of the assets but not against the executor or admini- 
strator This immunity, however, does not extend to an executor who distributes 


(o) Oegg V .RoutanJ. 3 Eq 365 , [ 


Hunter v. Yaung, 4 Ex. Div 256 
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the assots with notice of ? claim, even tfaougb the claimant has failed to send fn 
particulars in answer to the statutory advertisementa (o). 

There Is no rule regulating where notices issued by executors to creditors asking 
them to oomo in and claim against the estate of the testator should be published and 
how much tune should be allowed for the bringing in of claims, but each case should 
be determined with regard to the ciroumatances of the particular case such as 
the place of residenco of the testator and his position m life ( 6)4 

3 Proviso. Mere delay does not prevent a creditor from asserting h's 
equitable right to follow his deceased debtor s assets for payment of an existing 
debt (c) Though the time has elapsed tho Oouct will lot In creditors at any time 
whilo the fund is m Court (d) 

4. Creditors and others. The word, ‘others,’ shows that the provi 
sions of this section are not confined to the claims of creditors alone of the deceased 
but apply also to persons having claims as next of kin as has been held m 
England (e) In the form of notice prescribed by the High Court of Calcutta, 
however, the words ‘and others’ have been omitted, and creditors alone are asked 
to send to the Registrar particulars of tbeir claims 

361. (S 321. P. 140). A creditor Tvio has not raoeiTed 
Orediior may call payment of his debt may call upon a legatee 

upon legatee to re who haa received payment of his legacy to 

refund, whether the assots of tho testator’s 
estate were or were not sufficient at the time of his death to 
pay both debts and legacies ; and whether the payment of the 
legacy by the executor or administiator was voluntary or not 

1. The section The old law lo England was very strict It made an 
executor or administrator liable to a creditor for payments made to legatees of 
parties entitled on distribution in ignoranco of the debt or claim of a creditor 
provided tho assets were originally sufBcieot lo meet the claims of creditors 
The hardship occasioned by that Hw bav now been mitigated!/} and this seotlou 
is intended for tho relief of personal representatives in this country under aimilJr 
circumstances The effect of tho issue of a proper notice under tho ptcocdlog 
section Is to exonerate tho executor from liability without In any way affecting 
the rights of creditors and others to follow tho assets (p) This sootion declares the 
rights of creditors generally and fs not confined to those who have not sent In 
their claims in time pursuant to tho notice Issued by tho executor who con conio 
in at any time It is Immaterial whclber the assets of tho testator’s estate were 
sufllclont at the time of hfs death to meet tho olafms of both creditors and legatees 

and also whether the payment to the legatee procoedod against was voluntary or 


(«) 


(t) 

(f) 

(d) 


fie Land Credit . 21 W. R 

135; Re Koi, (1897) 2 Cfi 510 

See S 361 Dole. 

Re Dracfen. 43 Ch D t. 

Re 6u>race. (1912) I Ch 561 
\V 937. 12 Ed 

V ffogt 1 1 602 fold i» 

Rote » f}iJJ»dhuit)i 9 C. W. N 


lor _ ,, 

(e) Nevlon r Shetry I C P. 12 
246 \V 830 12 Ed 
{/) fiotman V. DelJiv 6 bZi . 

KnoUfihuH Y, ! eatnheoJ, 3 Mf 
Cf 122 

(y) C/e/r T Ro»!onJ 3 Cfj 3!'' 



T??r miKN ‘.(r/r«‘5ioN \'T. 


til 
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not. If a creditor Ij not paid he has a tlj;hl to folJm the assets of the deceasM 
whether they be ipedfio lejtaclei or whether they M of a difTefent character, but 
this right bat to be exercised by a salt and not merely ly tcTylng execution under 
0 21r 63C r Code (<i) 


A creditors remedy lies against the executor and not the legatee But the 
Court of Chancery, In order to do Justice and to arold the otJl of allowing one man 
to retain what Is really and legally applicable to the payment of another mao 
dCTued a remedy by which when the eatate haa been distributed cither out of 
Court or In Cour», without regard to the rights of a creditor, by allowl ng the creditor 
to rceoTCr bach what has been paid to the beneficiaries or the next of kin (b) The 
right of the creditors Is -purely equitable In England (c) and so equitable defences 
may bo raised against the claim « g laches, a qulesecoco (d) 


The law Is thus stated m Williams (e) and the following among other eases 
are cited in support nhero the testators funds at the time of his death are 
not Bufficlcnt to pay both debts and Icgtcics it Is clear that an unsatisfied creditor 
can eompel a satisfied legatee to refund, whether tbs legacy was paid to bun 
Tolunlarlly or by corapnlsion (/)■— the creditor may also be aa executor yet ho 
does not lose this right (?) and he has the same right although the testators 
funds at tbs time of bis death were auffioient to pay both debts and legacies , 
and although the assets were banded oror to the legaleo by the persona] 
represeotatlTe in ignorance of the creditors demands (0 So wbero a bankrupt 
effeeted policies on bis life and died lateatate and bis administrator distributed 
the polielcs among tbo next of kin it was bold that the administrator was not 
personally liable but the next of km must refund the money even though paid and 
rec-’ired in good faith and without ootl** of the baokruptay { 3 ) 

An unsatisfied creditor can fallow tho asio $ ID the ban jj of a voluQt''er claim 
log through a legatee (() but not m the bauds of a boaafide purchaser for value 
or of a mortgagee (/) the reasons be ng that uosatisfied creditors have no lien or 
charge on any assets and that persons dealing with tbo executor in good faith are 
entitled to look to him alone and are not bound to ascertaia that all debts and 
liabilities have been discharged (m) But where the executor has not parted 
control over assets or where the legacy is represented by a fuud m court the 


(A) Hodgti V li'add nglon 2 Ventr 
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purchaser from the legatee takes subject to the rights of the unsatisfied creditors 
though their claims be established after purchase” (o) 

2 Amount th^t can be cecovered The creditor is entitled to recover 
the entire amount of his debts from one legatee (6) The legatee is entitled to 
contribution from bis co legatees (c) 

3 Limitation The period of limitation for a claim for refund against the 
legatee is 3 years from the date of payment or distribution (Art 43 Act JX of 1908) 

4 Position of creditors of an estate under administration by 
Court The general principle governing their position as laid down m Rosev 
HidcfadAury (d) IS that creditors will, on due cause shewn, be let m at any time 
while the fund is m court (e) and that even where the money has been apportioned 
amongst the creditors and transferred to the Accountant General for payment 
tothem(/) The effect of the proceedings m an administration suit was clearly 
explained in David v Frowd (g) If there be no wilful default a creditor coming 
In afterwards will succeed m establishing his case and there will be rateable 
apportionment among creditors without preference or priority But the default of 
a creditor guilty of remissness in the assertion of his claim will not be allowed to 
operate to the prejudice or ineonventeoce of others more diligent than himself (A) 
The legal position of a creditor who for some reason or other has been excluded from 
8 first dividend and later on has his claim admitted to the Schedule so as nol to dis 
turb past dividends is that if further assets come m bo is entitled to have a 
preferential dividend paid to him out of such assets before any further dividend is 
paid to others (t) 


362 (S. 322 P. 141 ) Jf the assets were sufacient to 
satisfy all the legacies at the time of the 
testatoi’s death, a legatee who has notio- 
ceived payment of liis legacy, or who has 
been compelled to refund iindei section 3C1, 
cannot oblige one wiio has roceircd payment 
in full to refund, whether the legacy were paid to him with or 
without suit, although tlio assets have aubscquontly become 
deficient by the ■\\asting of the oxccutoi 


When legatee 
not satisfied or com 
pellodto refund un 
dcr section 3G1, can 
not oblige one paid 
In full to refund 


Tho section This and the following sections deal with the right of a 
logatco to claim refund from other legatees This section applies whore tho nssol* 
at tho time of tho testator a death were siiiliclont to satisfy all tho legatees on 
the dcficlencj arises subsequent to tho payment of i Icgatco or legateta This will 
appear clear from tho following statement of tho law in Icnwic/ v C/ar^eij) "" 


(o) AWe V Greff 24 Oc«y 497, 
Hooper V Smart 1 Cli D 90 
H XIV 280 W 9S3 12 bd 
(ft) 'Datles V NkoUor) 2 D G A J 
693 

(c) DotUi V Akohon, 2 D G. & J 
693. Horthtr,ghn Co U rt 

jgiioif (i9>oi I Ui 
J 'f C \\ N 167 


Laihlej r Hogg 1 1 Vet 602 , 

//arfa!el/ v Cotcin 16 Dftr W 
Angell Y flaJJon I M*dJ 529 
I My & K 200 ,, 

Caltell Y Slmoni, 6 Betf 243 t«fJ 

inr-e Y Prereolt I Aik 246 
31 L J Cl. 729 
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Where assets are otigmally sufEciOot to pay all legaoles, unpaid legatees have 
no right to call upon the satisfied legatees for the contribution of the loss ocourred in 
consequence of a devastavit by the executor and a fortiori there can be no such 
right when the loss has occurred, not by the conduct of tho executor, but from 
merely accidental circumstances The following extract from Itoper on Legacies (c) 
Is cited in the judgment —‘If the assets be originally sufficient to satisfy all the 
legacies, and one of the legatees procures from the executor, either by means of 
or without a suit payment of his legacy, and afterwards tho executor wastes tho 
estate so as to render it deficient to discharge the remaining b-quests, those 
legatees cannot oblige the satisfied legatee to refund , first, because tho payment 
was not a devastavit by the executor , and secondly, because tho legatee is protected 
by the principle that vif/ilanlibus non dormientibusjura subveniunt—Lsw assists the 
vigilant and not those who sleep over their rights 

Residuary logatoes. Where a residuary Icgateo has received his share, a 
subsequent wasting of tho assets by tho executor will not entitio the other 
residuary legatees to cill uppon him to rofnnd but the case is materially altered 
if the executor has dissipated a portion of the assets before ho has paid any of the 
residuary legatees The rule m snob a case ought to b'^ that what Is avallablo 
at the timo should bo equally divisible amcogst all the residuary legatees 
but the burden lies upon those who call upon one residuary legatee to refund to 
show that payment was made to eteoss and that the wasting took place before the 
share was paid over (b) 


363 (S 323. P. 142). If tho assets wore not suiBoienb 

Whcnu,„a,I.II,<l t’™'’ of tl>'> 

legatee must first testators dcatii, ft logatoo who has not ro, 
0010 ^ 1 ! MiJcVi **** cecoived payment of bis legacy must, befnro 
liG can call on a satisfied logatoo to refund, 
first proceed against tho executor or administrator if ho is 
solvent ; but if tho oxcutor or administrator 1*3 insolvent or 
not liable to pay, tbo unsatisfied legatee cm oblige each satis- 
fied fogateo to refund in ppopoi (ion 

Tho soctlon Sections 356— }59 deal with the right of tho executor to claim 
a refund B 36L deals with tbo right of a creditor and S 362 363 deal with tho right 
of a legatee The prevlcus section exonerates a gatiafied legatee from liability to re* 
fund In respect of a claim by another legatee If the assets were originally sufficient 
to aatisfy the claims of all legatees, wbereaa this aection states that If the assets 
were not sufficient an uotatlified legatee inuit first proceed against the personal 
representative. If solecnt, but If he be Insolvent or not liable to pay, bo can oblige 
each satisfied legatee to refund fn proportion (S 361} Ooe legatee, therefore, can 
not proceed against another where the assets were originally suSelent to satisfy all 
legatees, or, though the assets were deficient, the executor Is solvent It Is where 
the rxeeutor Is Insolvent or not liable to pay that the ussatlified legatee can c 


(•) Vd 1 p. 459 

U) /Vffrsea * PtUnun J til 
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upon a satisfied legatee to refund The reason why the personal representative is 
made primarily liable in such a case is that pajment to a legatee is an admission 
of the sufiicienoy of assets to pay all (a) Upon a deficiency of assets it is the 
duty of the personal representative to pay all legatees in equal propo’tion so if 
he pays one legatee lu full, the rest can call upon the legatee to refund it in proper 
tion and the case is the same if the legatee realises the legacy by suit But the case 
13 different where the executor had at first enough assets to pay all {b ) A residuary 
legatee who brought a suit for administration and had b“en overpaid by the exeou 
tor before suit was compelled by the Court to refund, though the action was 
brought 25 years after the testators death in order to meet the claim of a 
legatee (c), 

364. (S 324 P. 143) 't he refunding of one legatee to 
another ahall not exceed the sum by wnioli 
the satisfied legacy ought to have been re- 
duced it the estate had been properly aU- 


Limit to refund 
lug of one legatee to 
another 

mimateied. 


IlluUt atton 

A has bequeathed 340 rupees to B, 480 rupees to 0, and 730 rupees U P The 
assets are only 1,200 rupees and, if properly administered, would give -O rup 
to B, 400 rupees to 0, aud 000 rupees to D 0 aod D have bcon paid llieir los 
in full, leaving nothing to B B can oblige C to refund 80 rupees, and D o 
120 rupees 

Properly administered Ibis ojprcssion moans proportionately paiJ ' 
distribution of assets in proportion to the amounts of legacies 


Uefundmg to be 
vrlthout interest 


365. (S 325 P. 144) Tho letuuding 
shall in all cases be without intuioit. 


No Interest on refund Where o 
either In respect of a pecuniary legacy or 
such refunding Is without interest (d) If 
fund ID the bands of the Court on which 
called upon to refund with interest (e) lo 
Icbaoywas ordered with the mesno income 
over but who was not entitled to it 


(o) On V Kalnei 2 Vei Sen 194 

»ee r rncrlci: » Cfui^e 4 D G & 
I 240 

(t) Aoaooymou* C»ic I P ^ 

It atccH r Hall I P 
494 i n . CllUipU V JJltxanJ<t i 
Hu... C C. 130. DailJ » rn^J. 
I M fa K 200 S 362 


legatee has been ordered to rcfunJi 
in respect of a share of the residue, 
Hm icealoa 13 ontiUcd to nnolhtr 
interest is accruing, then bo may ho 
re Wc3t(/) a refund of a 
from a person to whom it was made 

(c) Picv>e V Spu/gln 5 ^ ’ 

ice fie /ilcert (•920) 1 Cb 
(rf) Omir, V 5/«/c I 

Jrnh r If'al/enlan tS Cq • 

(«) Cll/lfis y f Sw.B.1 24 

200 

(/> (1909) 2 Cb 180 
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366. (S. 

Kcslduo after 
usual payments to 
be pafd to residuary 
legatee. 


326. P. 145). The surplus or rusidiiu of tlio 
dece.ised’s property, after payment of debts 
and legacies, shall be paid to tbo residuary 
legatee when any has been appointed by 
tbo will. 


1. Tho section. Tbo combined effect of Ss 337 and 3C6 Is tliat a residuary 
legatee becomes entitled to tbc residue after the executors have paid the testator's 
debts aud legacies, on the expiration of a year from the testator's death. On 
the expiration of that year, the niomcot the estate is liquidated, tho legatees 
can insist upon being paid , tho moment debts and legacies hate been paid, 
the residuary legatee becomes entitled to the residue (a). “A residuary legatee 
(therefore) has a right to insist that, in the course of the first year after tbo 

testator’s death, the executor shill, if it bo possible, psy tbo debts, legacies 

and funeral and testamentary expanses, so that the clear residua may be ascertained 
and paid over to him, or if ha has only a )lfo Interest in U, may be duly 
secured for the benefit of the pacso is suscessivoly entitled In order to effect this 
object, It IS the duty of the executor to sell the personal estate, or. at all 
events, so much of it as Is required for tbo payment of debts, legacies, and 
funeral and testamentary expenses, and if from any cause it has been Impossible 
to ascertain tbo clear residue at the end of the year, still it Is from that 

date the right of those entitled to life interests in It commences, and, 

therefore, tvbeo eventually tho whole estate is realised, it becomes necessary to 
ascertain retrospectively what was tbo residue at the end of tbo year, attributing 
a due proportion of the sum realised after the end of the year to capital and 
a due proportion to interest" (6). 


A residuary legatee does not become the proprietor of the estate until tho 
admlnistratiou has been completed and the residue ascertamed and made over 
by the executor to hun (c). Thus a bequest of one fourth part of the residuary 

estate does not vest in the residuary legatees a fourth part of each asset of which 

the estate consists, bat their right consists in requiring the executor to complete the 
administration and have the residuary estate ascertalaed and realised, either wholly 
or so far as may be necessary for the purpose, and to have one fourth part of the 
proceeds paid to them The residuary legatees may no doubt agree between them* 
selves to take any portion of the estate IQ specie (d), or an appropriation made of 
particular portions of the estate m satisfaction of any share by any agreement 
between the executors and residuary legatees (e) A residuary devise passes the 
reversion of lands in which partial interests have been given by the will, even though 
there are directions in tbo will inappropriate to the lands devised (/ ). The 
interest of a residuary legatee is a vested luterest, though such a legatee does 


(0) AIccUoJ V Sorabjl, 7 Bom. L. R 
755 

(1) mighlalck V Lord. 6 H L. C 
217. 226. 

It) Canada r Naltnl, 36 C 28, 12 
C. W. N 1065. 1073 


(d) Re Beoetky. (1901) I Ch 661 
(lee csiei lefd to), 

(e) Sudtley v Jill Gent, 1897 A 
C. M 

{/) Lim Teak v H^ee Hum, 61 M 
L. J 102; 131 I C. 305 P. C. 



7S0 


UJIL INDIAN bUOOL&SION AOI. 


[Sb. 304-305 


upon a satisfied legatee to refund The reason why the personal representative is 
made primarily liable in such a case is that pajment to a legatee Is an admission 
of the sufficiency of assets to pay all (a) Upon a deficiency of assets it is the 
duty of the personal representative to pay ail legatees m cqaal propo’lion, so if 
he pays one legatee in full, the rest can call upon the legatee to refund it m proper 
tloc and the case is the same if the legatee realises the legacy by suit But the case 
is diflferent where the executor had at first enough assets to pay all (6 ) A residuary 
legatee who brought a Suit for administration and had bsen overpaid by the exeou 
tor before suit was compelled by the Court to refund, though the action was 
brought 35 years after the testator's death, in order to meet the claim of a 
legatee (c). 


364. (S 324 P. 143). 'the refunding of one legatee to 
Limu lo refund, another shall not exceed the sum bj which 
me of one legatee to the satisfied legacy ought to have been re- 
nnother duced it tUo estate had been pioperly ad- 

ministorad. 


lllui>ti atton 

A has bequeathed 240 rupees to D, 480 rupees to C, and 7^0 rupees to D The 
isscts arc only 1,200 rupees and, if properly administered, would give 200 rupees 

to D, 400 rupees to C, and GOO rupoes to 0 C and D have boon paid their legacies 

in full, leaving nothing to B. B can oblige 0 to refund 80 rupees, and D to re un 
120 rupees 


Properly administered Ihis expression means proportionately paid, » fr 
distribution of assets in proportion to tbo amounts of legacies. 


llelundjDB to be 
without interest 


365. (S. 325 P. 144). 'X'ho lefimding 
shall in all cases he without interest. 


No Intorost on rofund Wlicro a Icgntoo lin« boon ordorod to tefnn , 
iltbcr In respect of u peconnty locaoy or In respect of a ahnto of the rest uo, 
such refnnd.ng Is without interest (d> If tho leenleo is untitled to nnothot 
fund in the bands of tbo Court on which interest is accruing, then ho may 
called upon to refund with interest (O In rc UVaif/) a refund of a epeclPc 
legacy was ordered with the irnsno Income from o person to whom U was m‘ » 
over but who was not entitled to St 


(o) 

<0 


On r A'a/iVJ 2 Vei Sco 194 , 
Kc r tnttltlf t Clat\,e, 4 D G A 
S 2*0 

Atiaon»tDO«« Cste I P NV 495, 
H'aUctl ♦ //ji/, I P N5* 
404 I B . CtllfipU * jlhxanJtt 3 
Hu.i, C C 13U. D-niJ » InvJ. 
I 6 iv. ^00 5 5G2 


Piotte V Sputgln 5 ^ 

lU /i/«o. (I9’0) I Ch J|0 
CllllrJ . Stnl, t S«»«' 

Jtixli r w'd/enton \0 

CiUlnt r 1 ^w»6« 44. 

200 

(190'fl 2 Ch 180. 



lllL INDUN bUCCtbbloN AOl. 


781 


366. (S. 326 P. 145). 'I’lie surplus or losiduc of the 
deceased’s property, after payment of debts 
u,„af pwLni,“'“" and legacies, shall be paid to the residuary 

be paid to residuary le^atCG wll0D “0® 0600 (ipp0int6Q by 

tb°6 will 


1 The section The combined effect of Ss 337 ond 3C6 is that a residuary 
legatee becomes entitled to the residue after the crecutors have paid the testators 
debts and lesacies on the expiration of a year from the testator’s death On 
the expiration of that year the momoot the estate Is liquidated the legatees 
can loalst upon being paid the moment debts and legacies have been paid, 
the residuary legatee becomes oatiticd to the residue (o) ‘A residuary legatee 
(therefore) has a right to insist that in the course of the first year after the 
testators death the executor shall if it bo possible, pay the debts legacies 
and funeral and testamentary expense's so that the clear residue may ba ascertained 
and paid over to him or if he has ouly a life Interest in it, may be duly 
accured for the benefit of the psrso is successively entitled In order to effect this 
object, It 18 the duty of the executor to sell tho personal estate, or, at all 
events 80 much of it as is required /or the payment of debts, Jegacies, and 
funeral and testamentary expanses and if from any cause it has been impossiblR 
to Jicertaio the clear residue at tbo end of the year still it is from that 
date the right of those entltiod to life interests in it commences and, 
therefore, when eventually the rrhole estate is realised, it becomes necessary to 
ascertain letrospcctivoly what was the residue at tbo end of tbo year, attributing 
a due proportion of the eum realised after the end of the year to capital and 
u duo proportion to interest (6) 


A residuary Icgatoo does not become tbo proprietor of the estate until the 
admloistratiou has been completed and the residue ascertained and made over 
by tbo executor to him (c) Thus a bequest of one fourth part of the residuary 

estate does not vest m the residuary legatees a fourth part of each asset of which 
the estate consists, but their right consists in requiring the executor to complete the 
admioistration and have (be residuary estate ascertained and realised, either wholly 
or so far as may bo necessary for the purpose, and to have one fourth part of the 
proceeds paid to them The residuary legatees may no doubt agree between them 
•elves to take any portion of the estate in Specie (dj or an appropriation made of 
particular portions of the estate in eatlsfaction of any share by any agreement 
between the executors and residuary legatees (e) \ rcsldnary deviis passes tbe 

reversion of lands In which partial interests have been given by the will, even though 
there are directions la the will inappropriate to tbe lands devised (/) The 
(ntereit of a residuary legatee is a vested interest, though such a legatee does 


(«' ^tadeoJ V Sofaljl 7 Bon. L. R 
75S 

th » Lori 6 H U C 

217. 2Z(i. 

<0 V 36 C 23, 12 

c, W N. 1065, 1075 


(/) Re BnvUy (1901) I Ct, 631 
(see cates leid to). 

{€) SaJtUv » ,/^/f CaU^ 1697 A- 
C I) 


(/) ZJm 7Vci » Ifce //am, 61 M 

L- J 102, 131 I C. 305 P. c 
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not become a proprietor until after the administration lias been completed and 
the residue ascertained and made over to him (o' 


2 After payment of debts, etc Mo definite time is fixed, for the payment 
of the residuary legacy Indeed it can not be fixed for it will vary according 
to the nature of each particular estate Therefore it is said that such a legacy 
13 to be paid after the payment of debts and legacies Under S 337 a legacy 
Is not payable until after the end of a year from the testator's death Naturally 
a residuary legatee can not insist upon payment within the year (6) If the 
executor has not converted the assets at the end of the year, ho must justify 
the delay (c) Where they have oezlocted to roaliso assets, which are outstanding 
upon an improper Invesment, there is no fired period at which the loss is to be 
calculated It depends on the particular circumstances of each case (d) 


3 Conversion and transfer. How the surplus Is to be paid 'Where 
there Is a trust for sale and conversion it is competent to the executor and 
trustee to agree with a person who is entitled to a share m the proceeds of the 
conversion to transfer to him the properly, without converting it, m satisfaction 
protantool tbo money which would bo coming to him if ho had converted it 
It IS not necessary to go through the form first of converting the properly 
and then giving the booefijiary tho money’ (c) As to the appropriation of 
authorised investments, see the authorities cited below (/) 


‘‘Where there is no trust or duty to convert, but simply a gift of property 
among certain persons, it was held tho executors might appropriate spooifio 
assets to a trust share of residue or transfer them to the legatee of a share 
in advance of final division' (j) It is not necessary for the executor to turn 
all the assests into money. An estate is liquidated when it Is reduced Into 
possession, cleared of debts and other Immediate outgoings, and so left frc’ f®*" 
enjoyment by the heirs (h). 


Executor and trustee "It Is quite true that for many purposes an 
executor In certain oirQumslanoes ts deemed to bo or become a trustee but 
an executor docs not cease to be an executor as soon os the oebts, pecunary 
legacies ‘and funeral and testamentary expenses ore paid or discharge 
especially if tho residue bo not ascertained and distributed ' (») * For tbo most part 

tho executorial duties oonsiat in ascertaining tho proper nett amount of the 
various parts of tho testator's property, after payment of debts and expenses 
and distributing them among tbo persons entitled ' , executors may bo appoints 
as trustees or become trustees when they receive or retain as trustees In trust 


(a) Man\nJia v Ganesh 130 I C 
163 

(f) See ibote 

(cl V C/or^ion 3 Ch 605 

id) Hashti y 22 Oetv 161 

U) n* JitettUv (ITOIl I Cli 081, 
72* ihH (1903) 2 Ch 226, lie 
Uplr^ (1602) I Ch 210 
{/) tit J>CoriAo//, (19M) I Ch. 192. 
lit Oectn. (I9M) | Ch 358 

U. 991 2. 12 Ca. 


(s) 


(A) 

in 


fie RicluiJun (1896) I 
lee fie BfoaKi 76 L T* J • 
fie fileJle). (1699) I C). 610. 
fie Crerer (1914) I Ch 356 
\V 991, 12 EH _ ,, 

Il,lr, IIMMtK The. 0'6)e“« 

12 A C. 624 eiieH lo 
* Soiet}!. 7 norn L. R .^^e,, 2 
Solomon T yitunicfoviih 
Ch 159 on erp. (19(2) I Ch 
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for others tho fund asccrt^iocd bv themielres (a). Where funds have been 
ascertained and set apart there Is a merger of tho character of the executor in 
tho character of the trustee, the ascertained funds In the hands of the executor 
maybe treated as a trust fund for the benefit of the cesfui guc frujf • but where 
tho residue has been ascertained, It Is Imposslblo to fix on tho executor tho 
character of a trustee of a specifio fund Where the executors paid tho debts 
and Icsactes and purchased stnok to answer the annuity and paid the dividends 
to the widow, AcW, they wore trustees of the stock ao also where they 
Invested the residuo upon tho trust of the will (d). 

“There are few things more difficult than to determine when an executor ceases 
to have duties qua executor or virtute officii . It Is extremely difficult to draw tho 
Une, even when the facts are fully ascertained”. The ordinary duty of an executor 
Is to pay tho debts, funeral and testamentary expenses, and when that is done 
he has done all that is necessary, and though he still remains executor bo has 
done his duty and is /unefus offiem and If he still retain any fund in his 
hands it is held by him as trustee (ej; and the proper remedy for a legatee 
is a suit in a Civil Court for the construction of the will and tho administration 
of the estate ( f }. 

367. (S. 326A. P. 145A). Where a person not having 

Tramtorofaisets domicile in British India has died leaving 
from Britiah India to assets both in British India and in tho coun- 
?r“°o“r‘i;"ouM,"'°ot tty t® Ijad liis domicile at tho time 

domicile for distribu- o£ liis death, and there has been a grant of 
probate or letters of administration in British 
India with respect to the assets there and a grant of ndminism 
tration in the country of domicilo with respect to tho assets 
in that country, tho executor or administrator, as tho case may 
he, in British India, after having given such notices as are 
mentioned in section 360, and after having discharged, at tho 
expiration of the time therein named, suoli lawful claims as ho 
knows oi, may, insload t»i dValriWlTOg tmy snrp\-ns or 

residue of the deceased’s property to persons residing out of 
British India who arc entitled thereto, transfer, with the con. 
sent of tho executor or administrator, as tho case may bo, in 
the country of domicile, tho surplus or residue to him for 
distribution to those persons. 

The section Tho secliou was added to tho Acts of 1S65 aod ISSl by Act II 
of 1890, 8. 9. See Adminlstratof Qcoerars Act HI of 1913 S. 32. 


(«) fflwujAom (LorS) y. PoU^kU, 19 
Bct. 119, 134; »ee Bunhall 
BiadfotJ, 6 M»dd. 13, 235. W. 
922, 12 Ed. 

(i) Doeenpett y. Stafford, I"! Bcsy. 
319. 


(c) C*’ P' Doeer. 5 Sim. 500. 

(d) E*. p, lyill^ltuon, 3 M. & A. 
145. 

(«) Bt Timmtm. (I932> I Cb. 176. 
(/) Nartdklthote y. Parapatl, 7 P 
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Professor Dicey observes (a) • — ‘ When the deceased dies domiciled in a foreign 
country eg Victoria, the English administrator {ivho must m this case be an 
ancillary administrator) should, after payment of all debts and other claims proved 
In England, hand over the distributable residue to the personal representative of the 
deceased under the law of Victoria This course is open to the English ad 
ministrator (6). The English administrator cannot rightly or safely undertako on 
his own responsiblity to distribute the surplus among the persona entitled thereto 
under the law of Victoria and unless he takes the direction of Court this is his 
only safe coarse ” 


The Court may at its discretion adopt either of two different methods of 
distribution The Court may, on the one band, hand over the distributable residuo 
to the personal representative of the deceased under the law of his domicil, and 
leave to such representative the distribution thereof among the beneficiaries If 
this course is taken, all persons who, whether as next of km or otherwise claim a 
share in the deceaseds estate, must enforce tbcir claims before the tribunals of 
his domicil (c) The Court may, on the other hand, determine for itself what 
IS the law of the deceased owner’s domicii and who aro the persons who m 
accordance with such law, aro entitled to succeed to the deceased s movables and, 
having determined this, distribute m accordance with such law, the distributable 
residue remaining in the hands of the Engheb administrators (i) 

Mode of administration With regard to the mode of administration 
Prof Dicey has laid down the following rule (191) •^Tbe administration of a 
deceased person s movables is governed wholly by tbo law of the country where 
the administrator acts, and from which ha derives bis authority to collect thorn, 

I e , m effect, by the law of the country wbero tbo administration takes place 
(lex fori) Such administration is not affected by the domloil of tbo deceased 
In this rule the term "administration does not Include the "distribution' 


Assets With regard to the movable and immovable properties that may 
be transfeired to the personal representative of the country of domicil under 
1 grant in England under circumstances such as those contemplated by this section. 
Prof Dicey thus enumerates them (rule 87) — (1) ony property (movable or 
immovable) of tbo deceased which at tho time of his death is locally situate 
In Ingland, (,2) any movables of the deceased, ortho proceeds of any propert) 
of tbo deceased, which, though not situate in England at the time of the 
death of the deceased, are received recovered, or otherwise reduced into 


(o) ConQicl cl Uwi 3td Ed Rule 192 
P 713 715 

(fi) tewM V Hacen, 16 Ch D 407, 
18 Ch D 347. Re hlotbe. 28 
Ch D 175, D. Mota r Concha 
29 Ch D 260, Re Tiufoil, 36 
Qi D MO 61 1 , Re *De Penny, 
iie9n 2 Ch 63. 69 . 6v1ng » 
Oufvfng 10 A C 453. 5u2 4, 
509 510 463. 461 role WeilUle, 
I’livtt' I&lerntliee*! Law S 105 
\t iOSO iq , 12 Ed , Sioir, Si 
5efl 5'-9 


6nohln T IVslie. 10 H L C I 
13. 14 , 6vlng T On 9 A 

C 34, 39 10 A C 453. 502 

504 Cl Weillake S 106 eiiej 
M'talheihj r St .2 Ht'e 

624 . Mttkian r CamphtU 2^ 
Beav 100, Innes v S)CU<h<U I 
D G & J 423 . ^ , 

Snohin V li'ylU, 10 II 
19, 23. 24 . I King r On 
9 A C 34 39 ter lit nonntfol 
1912 P 2)3 
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possession by tho English administrator as such administrator . (3) any movables 
of tbo deceased which after bis death are brought into England before any 
person has, in a foreign country where they are situate, obtained a good title 
thereto under the law of such foreign country {lex situs) and reduced them Into 
possession," 


CHAPTEU Xin. 

or THE LIABILITY OF AN EXECUTOR OR ADMIM&TRATOR 
FOR DEVASTATION. 

368. (S. 327. P. 146). When an excciitop or ndminii:)- 
Liahiiiiyofexecu- trator misapplica. tlio estate of tlio deceased, 
tor or administrator or faUbjCCts it tO loSS or damage, IlO I’s 
or evastation liable to make good the loss or damage so 
occasioned. 

Illustrations 

(>) The executor pays out of the estate an unfounded claim Ha is liable to 
make good tho loss. 

(II) The deceased bid a valuable lease renewable by nottea which the executor 
neglects to give at tbo proper time The executor is nstla to make good the lots 

(in) The deceased bad a lesse of lets value than the rent payable for it, but 
terminable on notice at a particular time The ezreutor crgirctt to glre tie 
notice He Is liable to make good the loss 

1. Devastation. Devaxtatlon. or the term u»r4 in tbts coonfctto'i ta Eoglub 
law, 1 ir . deTastavIt, means a waste of the asseta andmliaaaageT'fetor the estate 
and eflecta oftbe deceased because the executors cr sdcrlQlstrators baee s-jita 
dered and misapplied a portion of the assets contrary to the duly Imposri opoo 
them In aueb a case they are losweraMe as for wilful defsall («) This list ’ jy 
arises from three sources, two of which are speci£eJ In this sect "a sir. (t) where 
there hat been misapplication of the estate which may d.e to Utl e» a‘i-..ste 
1 recaulion or of proper knowledge of Isw and from thed.cgcf saa'is->i-i. 
Ingtoaa abuse of the powers of the rej-resentsllrrs ssJ cf lie efe-is tf il* 
deceased which act occasions loss or damage to It* estate There U eo dresHsi i 
bowerer. of which the cext cfhia can coayUIa where It c Is It er s' i »*-es 

lall with /tlJ knowleigeoflhe facta I”. Anriewct-r lit- t»'et»»rl / Tsfr It 

L a 5J , /-we . f//r« 2 

U 


I*' Xe'i-s V 10 C L- J 
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snlo at a fair value of a park of the testator’s estate to pay off his liabilities ^here 
no money could bo raised on interest (a). 


The liability of an executor for devastavit “ is founded upon two principles : 
first, that in order not to deter persons from undertaking those offices, (the Court) 
is extremely liberal In making every possible allowance, and cautious not to bold 
executors or administrators liable upon slight grounds : second, that care must 
be taken to guard against an abuse of their trust ” (b) 


An executor or administrator IS considered in a Court of Equity as a trustee, 
though ho is not an ordinary trustee (c) or an express trustee (d) for a legatee. 
But he IS a trustee for the purpose of administration of the estate, te for the 
purpose of payment of debts and funeral charges and for the distribution of the 
estate (e) Therefore ho is personally liable in equity for all breaches of the 
ordinary trusts which in Courts of Equity arc considered to arise from his office (/ ) 
But he 18 protected when, without any mistake of fact, ho pays the residue to a 
wrong person under the express authority of the rightful person given with full 
knowledge of tlio facts ( 17 ). Ho is bound to account to all persons interested m 
the duo and proper administration of the estate (h) 


2 Misapplication which makes an executor liable for dovas 
tallon. An executor or administrator h liable for devastavit if bo misapplies the 
assets, e p , ( 1 ) by paying excessive sums for funeral expenses ( 0 , ( 2 ) paying 
a debt of a lower degree with notice and to the projudico of debts of a superior 
degree {;) (S ZZisq), (3) by paying legacies before discharging debts when there 
Is a deficiency of assets (/v), (4) by carrying on the business of the testator when not 
authorised by the testator (i), (5) by paying to a legatee a larger sum than 1* 
warranted by tho existing state of tlio assets but not where the deficiency arises 
on account of a subtcqucnl dccreaso in the value of Iho assets (m), ( 6 ) by compound- 
ing or reJeasjng o debt unless IbJs oppe^tra to hove Icoo done for the benefit of tlio 
estate (n). 


3 Liability for abuso of powers A loprescnlalive is liable (I) if 
ftjiplj llie assets of the deceased to satisfy his own personal debts to a third 


(o) UptnJtj V DhupeiiJra, 32 I C. 
267 

(M W. il76 9, 12 Cd citing Po^ctl 

T. ^cani, 5 Vcj 639 ; l{apha<! v 

13 Vc» 4 j 7 . 7 fff* » 

Cflf;-.nr«r I M.dJ 290 

uj Cktanie Sitam v Sulf-tthirv. 16 

ri, D 236 . 243 4 

(J) * GeJtnJia. 13 C \V 

(d Ofcank .S fan \ Suthtshettu, 

16 Cb 1) 236 

( / ) /te \tenJtn. 26 Ch 1) 7fi3 
(f| v 12 Bom 

K 53 . Itoftn « I„gt4iri 3 

(I. D 331 ret.e.! on: l>r, v 


(A) 'Jfdcil.lr V ]\Ianc!ieitf>av. 12 Com 
(I) 5(.cl[r.” r •• 0“' 

(j) /ftlehe DanlhH 

... 

(ft C..'“ '“’'//eH' 

in) .Wue * ManhoU. -i P 

hhvihruihal r 

637. 
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partf (a) or other »iso mlsapprop lates it (^) , (2) if be colIusWaly sell tbs 
testator’s goods at underralue (c) (3) If he apply the ass'>t3 la payment of a 

claim which he Is not bound to satisfy, e p, In respect of services voluntarily 
rendered (d) or a bond on a usurious contract (e) or a ;olnt liability discharged 
by the death of the testator (/), (4) If ho risk the funds of an estate by mixing 
them with bis own and employ them for his own purposes even temporarily (p) 
(S) if property In the possesslou of an executor has not b°on accounted for (%) 
(C) b> allowiog interest to run on a claim when he has assets m hands to 
satisfy it (0 

4 Oevsstavit by co axocutor In Styles v Out/ (j) the law is thus set 
forth in the earlier cases it is laid down that a devastavit by one of two cxeeu 
tors shall not charge his companion provided ho has not intentionally contri 
buted to U but later authorities show that passivecess will In many cases 
furnish no protection , but that negligence and inattention In not interfering 
wltb and taking proper measures to prevent or correct the improper conduct of 
the CO executor may subject bim to responsibilities (/ ) Therefore, it Is tho 
duty of ail executors to watch over and. if necessary, to correct the conduct of 
each other, and an executor who stands by and sees a breach of trust committed 
by his CO executor becomes responsible for that breach of trust (f) Thus where 
an executor unnecessarily does an act which enables his co executor to obtain 
sole possession of money betooglas to the testator e estate, and this money 
Is afterward] misapplied the executor who thus enables bis co executor 
to obtain possession of the money Is liable to make good the loss (vi) so also 
where an executor unnecessarily bands over assets to his co>executor (n) 
But he will be exonerated where there is necessity, e g the act is done in 
the usual course of business (o) The words 'any act' mean any act done 
unnecessarily, i e, other wise than m the due course of business in the 
administration of tho estate (pj 

An executor will also bo liable for the devastavit of bis co executor if be allows 
the co executor to act In a certain manner and thereby to come into possession of 


(al V Ci^bfi/ I Atk 463 

(&) Naeatatnammal r Nemos oaya 5 
1 C. 832 7 M L T 123 
(c) RIee V GotJon 1 1 Besv 265 
[J) AiUgley r MlJgley (lb93) 3 Cb 
262 

(e) Rot nson v Cte I V«». Sen 

254 

( / ) Godson V Qood 2 Mtnh 308 , 

tee mtU V Tyndoll 13 A C 

263 269 

(g) Rc Covlc 6 C 70 M 905 
ih) yiio T Af«»«a Jflh 

4 W R P C 106 
(j) Boh V Roifn* 32 Betv 73 
(h I Mte &C.422 435 . Langford r 
Gascoyne 1 1 Ve*. 333 
(J^) Notion T Bnekltltrrrst 29 Betr 

504 

{/] Slvle* V Guo I Mac. & G 422 

Notion T Btocklehani 29 Beiv 


504 ^ Slaya v IQ G L, I 

503 3 I C 247 (lee caiet teld 

to) Re GttJ(juof|ne (1894) I Ch, 
470 , BoofA V Doo\ ■ I Beav 
125 

(m) Chandler r Tilhii, 22 Bear 257 
263 , Re Gasyuolgne, (1694) I 
Ch 470 See S 369 

(n) Lincoln r IPffjAf 4 Bear 427. 

(o) Clough V Bond 3 My & Ct 490 
497 eilei in Re ^ajpao/ne (1694) 

1 Ch (47>) , SpelgU V Gaunt 22 
Ch O 727 744 (executor m led a 
reaitliox icoaey to co execu or id 
Eojland) . Chamhett v Afinchin 7 
Vei 166, Churchill r Noison | 
P W 241 (exe ulor not liabl* 
becaaie he did not act inprudeatl/ 
a payiag nosey to bit co-exeentor 
who wii t basket^ 

(p) Re Casquolne (1871) I Ch 470 
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issets (ij), or to act as managj/JgadoimJstrator (6), or they divide the work among 
themselves and each manages a part of the estate (c), or where be relies on the 
representation of bis oo executor without any inquiry (d) An executor is not 
protected in such cases by an indemnity clause in the will absolving him from 
liability for acts of hi3 00 executors (e), unless special Indemnity has been granted 
to meet such a case (/ ) 


The general rule is no doubt that trustees and executors are not chargeable 
with each other’s defaults (3) Thus if one of several executors receives part of 
the testator's property, ordinarily he alone is answerable for it and bis co< 
executors are not liable (A) Thus an executor is not liable who has no knowledge 
of the existence of a debt when liis co executor with such knowledge pays an 
inferior debt (t) But the benefit of this rule is denied to a trustee or executor 
who has been guilty of negligence (;) The law requires of trustees an active and 
vigilant prudence A trustee is called upon even if a breach of trust is threatened 
to prevent it by obtaining injunction (k) The standard of a trustee’s or executors 
duty has been held to be that of an ordinary prudent man of business in the con 
duct of bis own and beyond that there is no liability or obligation on tbe trustee (t) 
This has been explained to mean tbe duty to take such care as an ordinary 
prudent man would take if be were minded to make an investment for the benefit 
of other people for whom he felt morally bound to provide (m) When one of several 
executors contracts a debt, for goods apparently supplied to the estate, he Is 
personally liable for It (n) 


S Employment of agent Trustees arc not bound personally to transact 
such business connected with or arising out of the proper duties of their trust as 
persons acting with roaionablo care and prudence in conducting business of o Hk® 
nature on their own account would conduct through agents (0) The saruo rule 
applies where a co>trU 3 tce is employed as a broker and paid as auch under the 
terms of the will fpl A trustee, and therefore an executor also, will be liable even 
if he act honestly when bo shows lack of diligence in the employment and super' 


(a) 

Duito9i V 

& G 233 

lyafh. 5 D G 

M 

(6) 

Id 

Lett V Sandtnon 4 Sim 82 
Levli r Hoih, 6 Ch. D 591 


UU 

Shiphlook V 

LotJ Ilinehlnbtook 

II 


Vet 254 

16 Vei 477 Hei^elt 


V foifer, 6 

Be«v 259 . Dtoadhufft 


t Dalgay 

1 y. & c c c 

>6. 


W 1195 1196 

(«1 JlarAui]/ V KfiklanJ 3 Si® 265 , 
UiamirlJge * (IjntfninJfe, 27 
5 

(/) » ih,K 3 Cli 116 W. 

il9» 12 bd 

ff I HafnaiJ t Dagtf\a9 3D J 
355 


il //dirtfru T /Jjy A»l< 162- 5^ 
it95 12 I-d. 

f KiDo’tJ 3 Si» 265} 


(A) 


It'tlklm V Hogg 0 Jur. N S 25 
See S 26 ipdun Tni»t* Acl« 

Re Cfieitsty Afatkel, 6 Pi>« 279 
died 10 AfahmocJ v 

7 Don L R 691 (where ihe Uw 
It fully drtcutted). _ 

Speight V Gatinl, 22 Ch. D 727. 

levelled 9 A C. 1 _ 

Rt inHeUy 33 Ch. D 3J7, 355 
DehenJia V I fern 31 C. 263 

rothell r Fathall, 7 Ch- i2J» 

Laiouehere r Tappet, 1 1 M®* » • 
C C 193 relied 00 ^ . 

Speight T Ccunt. 9 A C I (r9«l 
cf 0 eUate la t wdl eBpoweriBj 
eiftulorr l» employ ofraH • 

Re Afofterv. *1911) 1 Cb 3W 
ShephttJ r IfjteU (1935) 2 Cl. 
310 
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TisioQ of the ag«nt because be fails to realise the extent of his obligation (o) One 
CO trustee is sometimeshound to Indemnify the other against loss (6) 

6 Dovastavit committed with concurrence or acquiescence of 
parties A creditor does not lose hte right to sue tho executors for devestavlt 
and to reeorer from them the loss occasioned by mere laches But if the creditor 
misleads the executors so that they are thereby induced to part Trith the assets 
in a manner which would be a devastaTlt, then the creditor cannot complain (c) 
The court will not hold an executor liable for an act of devastavit committed with 
the sanction or by the desire of the parties Injured by it, or for one committed 
without such sanction or desire If they have acquiesced in it (d) Although the 
general rule IS that concurrence In the act or acquiescence without original con 
currenco will release an executor from liability, yet the Court must enquire into 
the circumstances which induced concurrence or aequiesence in order to determine 
whether the executor should be absolved from liability (e). By aequiescing for 
30 years tho plaintiffs were held to have tost their right to make any claim against 
the estate for breach of trust ( / ) Mere delay is no bar to legal relief unless the 
remedy is barred by limitation but delay with other circumstances and the conduct 
of the party claiming relief is sufficient to give rise to the inference of waiver or 
acquiescence or consent Where there are a number of executors the votes of the 
majority will govern (g) 

7< Executors liability to pay interest. An executor keeping money, 
not wanted for administration in his bands without Investing it, is guilty of 
negligence and liable to pay interest on tbo sum (k) so also an executor using 
assets of the estate for his own purposes Is liable to pay iaterest (t) Where 
executors * have applied the assets in direct dereliction of their duty ‘ they 
have been held liable to pay interest (y) As a rule simple interest is decreed 
against executors (A;) Where however, an executor uses the assets of tbo estate 
for his own purposes be shall be charged with profits actually obtained or 
compound interest at 5 per cent (1) , but an executor is not liable to pay interest 
on sums paid bonafide to persons wbo are entitled to the same (m) nor on 
arears of income unpaid by him even where there is delay In accountiog (n) 


(a) Lekhmkhand v Jaaokaailai 29 
B 170, 6 Bom L R 970 
(A) Bohln V Hughes. 31 Ch D 390 
(c) Re Btreh. 27 Ch D 622 
id) GtlffUhs v Porter 25 Bc*v 236 

(e) lyaliiet v Symonds, 3 Swuit I 
cited in Burtoos v IKa/fj, 5 D 
G M & G 233 251 . see Re 

20 Ch O 230 but see 
5/eeinan v If'ifson 13 Eq 36 
(whether allowing a claim to be 
barred amounts to acquiescence] W 

1200, 12 Ed 

(/) Sleeman v lydson, \3 Eq 36. 

(f) yftdeshir T Afanehenhav 12 Bom 
L R. 53. 66. 

{h) yjshhumham v Thompson, 13 Ves 
402 , Johnson v Pendeigatt, 28 
Beiv 480 


I 

1 

I 


1 


(0 Recife v Hart 1 1 Ves 58 , Vyse 

V Foster 8 Ch 309, 334 . Re 
•Dads (1902) 2 Ch 314 

(j) Pefy V Sfaee 4 Ves. 620 , Afoj/ey 

V IVard 11 Vet 561, millarns 
T Rove//. 15 Bear 461 W 1210 

ik) Robinson V Camming 2 Aik 410 
(/) Jones y Foxall. 15 Bear 338 , 

lyilltoms T Poaell, 15 ^ar. 461, 
•Rephaet r RoeAm 1 1 Ves. 92 
13 Ves 407, 590 . Telbs r 
Carpenfer 1 Madd 290, Heighlnglort 
T Grant 5 M & Cr 256 , but 
see .4f/ Cent y Jtlford, 4 D G. 
M. & G. 643 (rate oi interest also 
ditcunedi W 1210 sq 12 U 
(m) He Hatkes 33 Ch D 552 
(i») Blogg T Johnson, 2 Qi 225 
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iissets (a), or to act as managing adcnioistrator (6), or they divide the work among 
themselves and each manages a part of the estate (c), or where he relies on the 
representation of his co executor without any inquiry (d) An executor is not 
protected in such cases by an indemnity clause in the will absolving him from 
liability for acts of bis CO executors (e) unless special Indemnity has been granted 
to meet such a case (/ ) 


The general rule is no doubt that trustees and executors are not chargeable 
with each other's defaults (y) Thus if one of several executors receives part of 
the testator’s property, ordinarily he alone is answerable for It and his co 
executors are not liable (i) Thus an executor is not liable who has no knowledge 
of the existence of a debt when his eo executor with such knowledge pays an 
inferior debt (t) But the benefit of this rule is denied to a trustee or executor 
who has been guilty of negligence (?) The law requires of trustees an active and 
vigilant prudence A trustee la called upon even if a breach of trust is threatened 
to prevent it by obtaining injunction (X;) The standard of a trustee's or executors 
duty has been held to be that of an ordinary prudent man of business in the con 
duct of his own and beyond that there is no liability or obligation on the trustee (/) 
This has been explained to mean the duty to take such care as an ordinary 
prudent man would take if be were minded to make an investment for the benefit 
of other people for whom he felt morally bound to provide (m) When one of several 
executors contracts a debt for goods apparently supplied to the estate, he Is 
personally liable for it (n) 


6 Employmont of agent Trustees are not bound personally to transact 
such busiaesB connected with or arising out of the proper duties of their trust as 
persons acting with reasonable care and prudence in conducting business of a like 
nature on their own account would conduct through agents (o) The same rule 
applies where a oo.trustce is employed as a broker and paid as such under the 
terms of the will (p) A trustee, and Ihereforo an executor also, will bo liable even 
If he act honestly when be shows lack of diligence in the employment and super* 


(fl) Dutroos V IVaUs S O G M 

& G 233 

{h) Ltd V Sandtnon 4 Sim 62 
(c) Lebls V l\oibi 6 Ch D 391 
(i/j Shfphrool( V LoiJ Ilinchlniioolf II 
V« 25< lb Ve» 477 . //rwrtf 
T Foifer 6 Br»v 259 DroaJhutfl 

* I Y & C C C 16. 

W 1193 1196 

{() Ifaniuiy y KhklanJ 3 Sicn 265 . 

DiumhriJgy y ^mminJge 27 B<*t 

(/) Ullkln* y Hogg 3 G.ff 116 \V 

1191 12 Ld 

(fl ifarnatj y Uagihan 3D I f<S 
355 

(1) PJt y 19 Be.r 499 

If llauilnt y I)jy Amb 162 

• ■75 12 Ld. 

( I Ilaribufy y Af Ita'iJ 3 Si<n 265 


ti'llklns V Hogg 8 Jur. N S 25 
See S 26 Indun Truit* Act 
Re Cheihej Afatktl, 6 Puce 279 
ciled in fifahmood v Radiigoet 

7 Bom L R 691 (where ihe Uw 
II lull/ diicutted) 

Spetgfit V Caun!, 22 Ch D 727 
revelled 9 A C I , 

(m) /!. mud,!, 33 Ch D 317. 35S 
D,l,uJ,a T I hr, 31 C 263 
fa, hall T FathaU, 7 123. 

LahauchtK j Tapp,,, 1 1 Mo® * 
C C. 193 ithrJ or „ , , , . 
Spalphl * Gaaa,. 9 A C I 
.1 • el.uit 1® • "■■I 
execulofi to employ ero** * 

Re Afoekov (1911) I Ch 300 
Shepherd y Ihttlt (1935) 2 C) 
310 


Ik) 


(f> 


(n) 


(•) 


(P> 


S 368] 


Tin INDIAV SnCCISSIOV ACT 


789 


Tisioo of the agent because ho fails to realise tbo extent of his obligation (a) One 
CO trustee is sometimes bound to indcmntfjr tbe other against loss (6) 

6 Devastavit committed with concurrence or acquiescence of 
parties A creditor does not lose hia right to sue the executors for devestavit 
and to recorcr from them the loss occasioned b/ mere laches But if the creditor 
misleads the executors so that they arc thereby induced to part with the assets 
in a manner which would be a devastavit then the creditor cannot complain (c) 
The court will not bold an executor liable for an act of devastavit committed with 
the sanction or by the desire of the parties li jured by It or for one committed 
without such sanction or desire if they have acquiesced m it (d) Although the 
general rule is that concurrence in the act or acqu eseence without original con 
currence will release an executor from liability yet the Court must enquire into 
the circumstances which induced eoncurreoee or aoquiesence in order to determine 
whether the executor should be absolved from liability {e) By acquiescing for 
30 years the plaintiiTs were held to have lost their right to make any claim against 
the estate for breach of trust (/ ) Mere delay is no bar to legal relief unless the 
remedy Is barred by limitation but delay with other circumstances and the conduct 
of the party claiming relief IS sufScieot to give rise to the inference of waiver or 
acquiescence or consent Where there are a number of executors the votes of the 
majority will govern (g) 

7 Executors liability to pay interest An executor keeping money 
not wanted for administrat oa In his bands without investing It is guilty of 
negligence and liable to pay intereet on the sum (^} so also an executor using 
assets of the estate for bis own purposes is liable to pay interest (0 Where 
executors have applied the assets in direct dereliction of their duty" they 
have been held liable to pay Interest (y) As a rule simple interest is decreed 
against executors (A) Whero however an executor uses the assets of the estate 
for bis own purposes be shall be charged with profits actually obtained or 
compound interest at 5 per cent (f) but an executor is not 1 able to pay interest 
on sums paid bonafide to persons who an. entitled to the same (m) nor on 
arears of income unpaid by him even where there is delay in accounting (n) 


(a) LakhmkhanJ v Jagatiuathal 29 
B 170 6 Bom L R 970 
(i) Bahtn V Hughes 31 Ch D 390 
(c) Re Bfeh 27 Ch D 622. 
id) Qliffjihs V Porter 25 Bear 236 
(e) IValkti V Symonds 3 Swanit I 
cited in Buttoos y lyalb 5 D 

C M & G 233 251 tee Re 
Saker 20 Ch D 239 bul see 
Sleetnon v IKlhon 13 Eq 36 
(whelhei allowiDg; a claim lo be 
baned amouols to acquieiceoce) W 
1200 12 Ed 

(J) Sleetnan v IFihon 15 Eq 36. 

(p) Ardeshit y MarKhtrshav 12 Bom 
L a 53 66 

ih) ^shbumham y Thompson 13 Ves 
402 Johnson y PenJergoif 28 
Beav 430 


(0 
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8 Ch 309 
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lytlllams 
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T Boehm II Ves. 92 
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407 593 
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y C»OBf 
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Liability of executor renouncing or not acting An executor 
renouncing after partially admintsleriQg the estate and making over the assets 
to bis CO executor IS liable for the assets received by him (a) for he cannot get 
bis discharge before administration is completed or he must place It in the hands 
of Court (i) But an executor who has not proved the will is not liable as an 
executor (c) 

9 Limitation An executor or administrator in whom no special trust 
IS vested by th“ will for a sp^ciQ** purpose is not a trustee withm the meaning of 
8 10 of the limitation Act (d) An action against an executor or administrator 
will be barred withm G years from the termination of the administration (e) 
An executor cannot plead limitation when charged with devastavit by a creditor 
whoso debt is acknowledged (/ ) Where the executor is barred the heir at law 
or beneficiary is equally barred (g) A successor in administration his the right 
to call his predecessor to account and respond in damages for devastavit mis 
management or breach of duty whereby any property of th'' deceased was diverted 
from a due course of administration (A) 

369 (S 328 P. 147). When in oxeonfcor or admims- 
Lidbiiivo/eioou oocasions a loss to the estate by 

lor or sdnimis'trator neglecting to get in any pai t o£ the property 
lor iicBieoi to gel of the deceased, lit is Inblo to niako good 
an> part of propert) 

tuG amount 


Illustraltons 

(i) The executor absoJutoIy roJoasos a debt due to the deceased from a solvent 
person or compounds with a debtor who is able to pay in full The executor is 
liable to make good the amount 

(li) The executor neglects to sue for n debt till the debtor is able to plead 
that the claim is barred by limitation and the debt is thereby lost to the estate 
T1 c executor is liable to make good the amount 

1 The section Such acts of negligence or careless administration 
as defeat the rlgiits of creditors or legatees or parties entitled In distribution 
amount to a devastavit For If persons accept the trust of executors they must 
perform it thoj must use duodllJgcDce and not suffer the estate to bo Injured 
by ibeir neglect (i) This may bo Illustrated by the following cases 


UnJ*r9o«J T Sfectns | Mctiv 
712 fiogtrt V fianJt I V & J 
AjO W 1159 12 Ld 
Cioham V AcMf 2 Dow 
17 

Dtft r <f»r/3 J I Ru I 
2)1 SUctv V IJpf> 1 M 
195 

/.f^t •an « /cnkdal 40 I 
C /) ih oJj » (jaltnJ a 


P c 


& M 
K 


. C 
> C 


U J )•) I) c N 557 


Naeatalhnommai v SXtuJjll 5 1 

C 832 7 SI L T 12} 

{/) fie StCaiidtn 26 CK. D 733 
(rl AcjAo Piotad r SfaJho PiotaJ J 
P.l e»0 912 ^ , I 

Halida V Cajend a 9 C L. J 
383 13 C. W N 3S1 

U fund a T DhuptnJi 32 I ^ 

W 1164 12 CJ tt 01 * 

Lartntf I Muli 290 295 


(e) 


(A) 


<0 
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2. Dotnytn offocting tho 8alo> Exccutora nro liable for delay In aolllag 
rroj'crty and thereby occationtnK loai to the estate (o), because ft is the daty of 
trustees to use all diligence to obtain the best price for tho property , but not 
where the executors hare acted Iona /f/e with diligence and in the honest exercise 
of their diicrctloQ (b) Tho principle has been thus cnunclited (c) "Where an 
executor acts honestly It is not every act of imprudonce. nor every act of bad 
management that is BuflicIcDt to charge him There must in each case, be some 
gross act of what the law calls wilful default — some gross and striking Inattention 
to his duty through which loss has been sustained by those for whom bo is trustee" 
Where executors arc given an absoluto discretion to postpone the sale, they aro 
not liable in the absence of malafides (d) 

3 Delay In paying or roalistng debts \n executor is personally liable 
for dflay in pa) ment of a debt on which interest is running while be has assets in 
bts hands (e), as also for allowing a debt duo to the estate to be barred by Iimi 
tatlon (/), or to become irrecoverable through bankruptcy of debtor (>7) or his 
inability to pay (h), when but for such neglect the debt might have been re- 
covered (i) But be is not liable fur devastavit if ho has done all bo can to obtain 
payment, but bis efforts have not proved successful, or ho has taken no steps and 
it appears that if he had done so. they would have been or there is reasonable 
ground for behevlog that they would bavo been ineffectual (j) Ho is liable for 
loss occasioned to tho estate by neglecting to get in any part of the property of 
the deceased (k). An executor Is personally liable for debts incurred in coarse of 
administration for purposes of the estate or for carrying on the testators business 
He is entitled to bo mdemniSed if tho borrowing was proper and for the beneBt of 
tho estate (0 


4 Losses arising out of Investments It is the duty of executors to 
invest money lying id their hands and not wanted for the purpose of administration 
In authorised securities (m) Then they are not liablo for depreciation (n) But bo 
will bo liable fur depreciation if funds bo invested in unauthorised securities (o). 


fa) Tajjlof V Tahram 6 Sin; 281 , 
Hughes V tfpjon 22 Beav 181 , 
fry V Fry, 27 Deav 144 Grayburn 
V Clatkson, 3 Ch 605 (there was 
diceclioa to tell and no good reston 
for the deliy) 

(i) ^arfon v Buxton I My & O 

80 , MarsJen v Kent, 5 Ch 598 

(c) Selby V ®ou)re 4 Giff 300 , tec 
SStarsJen v Kent 5 Ch D 59S 

(d) Be Nomngton. 13 Ch D 654 , 
lee Re Cfoitther (1693)2 Ch 56, 
Re Pileahn (1696) 2 Ch 199, 
Re Chapman (1896) 2 Ch 763 

(e) Bale v Robins 32 Be»v ^73 

(/) Hayvard v Kinsey 12 Mod. 568, 
573 . tee Sast v (jotf 5 H«ie 
343 

fe) PowtU V ^Oani, 5 Vet. 839, 
All Cent V Htghom 2 Y & C C. 
C 634 , Dhupail V Jlndoor 33 


I C 604 

(/i) Sules V Guy 16 Sim 230 , Rc 
Brogden 38 Ch D 546 

(l) Stiles V Guy, 16 Sim 230 , ^asl 

y 5 H»re 343 

(P Ctaet( V Holland 19 Beav 262, 
271 

(i^) Khursubhal v Hoimaisha 17 B 
637, 644 , Jones v Higgins 2 Eq 
538 

(0 Sudhtf V Gobmda 45 C 538 21 
C W N 1043 , /efAoWoi V Chotalal 
34 B 2D9 

(m) Holland r Hughes 16 Vet III, 
Tebbs V Carpenter I Msdd 290 
See St 341 346 

(n) Hoae v Lord Dartmouth, 7 Vet 
150 

(o) Hove V Lord Dartmouth, 7 Vet. 

137, Clough r Bond, 3 M. Ct 
490 W 1166 iq 12 * 
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Where trualees are bound to invest In Government funds (see S 348) if instead of 
doing so they retatn the money in tbeir own hands they may be held liable for the 
money or the amount of stock that might have been bought for the money Where 
trustees have a discretion to invest in various ways but they retain the money 
in their hands, they ate liable for the amount retained with interest (a) 


Executors arc also liable for allowing a part of the testators estate to remain 
outstanding m an improper state of investment (6) He is liable for failure to 
realise monies invested In unaiuhoriscd securities (c), but not unless he can be 
charged with lack of diligence or having acted dishonestly or imprudently (d) 
An executor is not bound to cail in investments in real securities wheru the risk 
is not apparent (c) Ho can also Invest in real security where he has no reason 
to suspect that the security is bad (/) For the precautions which an executor 
may take see the authorities cited below (g) Where an executor is directed to 
continue to keep the funds JJJ their exsistiD^ state he is not JiahJo /or the Joss Ih) 
An executor incurs no liability by mero delay m proving the will (i) Trustees 
acting honestly with ordinary prudence and within the limits of their trust are 
not liable for errors of judgment (y) 


5 Losses by agents Tzccutors are liable for devastavit If they allow 
another person to keep the funds of the estate or allow a person appointed by 
the testator to keep such money tf the money cannot be recovered by them {K) Thus 
executors ate liable for misappropriation of funds by solicitors (/), or by brokers (m) 
A solicitor engaged by a trustee is not debarred from accepting payments out 
of the estate if he baa no notice of breach of trust on the part of the trustee (n) 


Trustees are not bound personally to transact such business connected with 
tbo duties of tbolr trust, as according to the usual mode of conducting business 


{a) HoMnjon v Hcrfcfnjon I D G M 
& G 255 W 1183 12 Ed 
5l fes V Qu}/ 10 Sto 230 tee 
Dx \ Butjatd 19 Beay 409 

but ice PadJon v Rlchardion 7 D 
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67 L I Cb 645 W 1166 

12 Ed 
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((/> Duxlen V Duxion I My & Cr CO 
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593 , Rairttharne v Rooley (19091 
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of a like Dsture, persons actiDg with reasonable care and prudence on their own 
account would ordinarily conduct through agents, and if, under such circumstances, 
without any misconduct on the part of the trustees, a loss takes place through 
any fraud or neglect of the agents employed* the trustees are not liable to make 
good such loss (a) But where there ts no necessity or no such practice a trustee 
caunot delegate trust money to the custody of strangers and will not be exonerated 
from liability if they leave such money tn the bands of professional advisers or 
agents, to whose assistance, for many purposes connected with the trust they 
may have recourse (6) Trustees must seek advice on matters they do not 
understand but they are liable if they aliow the trust money to pass Into the 
bands of such advisers or others and io acting on such advice they must act 
with prudence (c) The rule applies where a co-trustee is employed as a broker 
under a direction in the will (d) A personal representative who is acting strictly 
within the lino of bis duty and exercising reasonable care and diligence will not 
be liable for failure or depreciation of a fund or for the insolvency or misconduct 
of a person who may have possessed It, yet If that line of conduct be not strictly 
pursued, he IS liable Necessity, which luclades the tegular course of business in 
the administration of the property, will exonerate the personal representative (e) 
But an obvious limitation of the rale stated in Speight v Gaunt (/) is that the 
agent must not be employed out of the ordinary course of bis business (p) An 
executor is liable for loss where there is want of diligence on his part both Io the 
selection and supervision of the agent (A) 


6 Losses arising from failure of bankers, etc • With respect to 
losses sustained by the failure of bankers, or other persons Io whose bands the 
money of the testator baa been deposited by the executor, tbe rule seems to bo, 
that where the deposit was made from necessity, or conformably to the common 
usage of mankind the executor will not bo rcspoBslble for the loss' (») So for 
money lost by an attorney In the country to whom It was tranimlttod in the 
course of business by the executor, the executor was not liable {^), nor for money 
which an auctioneer failed to pay (A) nor where investment In the bank which 
was mahe under Vne airectlon In the wTD 0} "Where, however, there la no 


(o) £z p (BflchUr Atab 218 
l(ii Rosland v IVilheiden 3 M»t &. 
G 568, 576 . Bostoek v floyer 
35 Be.v 60}. I Eq 26 . Speight 
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Shepherd v HartU (1975) 2 Ch 
310 

(e) Re WhIfeUy 33 Ch D 347, 

350, 356. 12 A C 727. 731 

(d) Shepherd y HartU. (1905) 2 Ch 
310 
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490, 496 

(/) 9 A. C I 

(«) Fry y Tapun 28 Ch D 268. 
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necessity foi entrusting money to a banker or other person (a) ot where an 
executor or trustee makes no enquiry whether funds In the hands of bankers have 
been Invested or not and the bankers became Insolvent (&) or where an executor 
puts the money in his own account in a bank and the hank fails (c) the executor 
Is personally liable 


7 Losses On personal securities An executor is not liable for loans 
upon personal securities if he exercise a fair and reasonable discretion on the 
subject Id re Oundey (e) a testator directed his executors and trustees to 
continue to maintain his estate In the same state of investment as it stood at 
fais death A part of the assets consisted of a debt due to the estate upon a pro 
missory note The executors never called In nor appl ed to the Court for direc- 
tions as to the debt The debtor died an Insolvent and there was a loss to the 
estate held the executors having acted honestly and reasonably were not 
personally liable under aection 33 of the Judicial Trustees Act 1896 (/) But 
executors even when empowered to lend money on personal security, must 
exercise proper diligence and vigilance lo Investigating into the solvency of the 
borrowers They have been held liable also for losses accruing to the estates on 
loans given to co executors Ig) 


S FaHure to realise assets Courts ought generally to bo averse 
from charging executors who intended fairly to discharge their duty and 
cautious ^ot to hold them liable upon slight grounds thereby deterring others 
from taking upon them such an oCBce Executors ought not without good reasons 
permit money to remain upon personal security longer than is absolutely 
necessary and they have been held liable for failing to call lo money lent by the 
testator on a bond (b) Tbe executors ought to get In the money within o year 
(S 337) but this Is not an inflexible rule as they have o reasonable discretion In 
special cases (i) A direction to convert with all convenient speed Is no more 
than the ordinary duly ienpUed m the oflice of on executor and there roust 
necessarily ho some discretion (jJ Executors have been held liable for allowing 
beneficiaries to enjoy In specie wasting property without realising It (^) and for 
arrca-8 of rent l/j Where a settlor failed to keep on fool a policy of Insurance 
on his life and the trustees through Ignorance overlooked to collect the voluo ol 
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PART X. 


Succession Certificates. 

370. [S. C. 1 (4)] (1) A succession certificate (horoin- 

Restnction on ^fter in this Part referred to as a certificate) 
srant of certificates shall not bo granted under this Part witli 
unertisPart. respect to any debt or security to which 
a right is required by section 212 or section 213 to bo 
established by letters ofc administration or probate ; 

(N. C. A. 5) Provided that nothing contained in this 
section shall be deemed to prevent the grant of a certificate to 
any person claiming to be entitled to the effects of a deceased 
Indian Christian, or to any part thereof, with respect to any 
debt or security, by reason that a right thereto can be ostab. 
lisbod by letters of administration under this Act. 

[S. C, 3 (2)] (2) For the purposes of this Part, ‘'security" 
means — 

(u) any promissory note, debenture, stock or other secur- 
ity of the Government of India or of a Local Government ; 

(6) any bond, debenture, or annuity charged by Act 
of Parliament on the revenues of India ; 

(c) any stock or debenture of, or share in, a company or 
other incorporated institution ; 

(d) any dcljcnturo or otlier eecurity for money issued 
by, or on bcIialC of, a local authority ; 

(e) any other security wliich tlio Govornor Goner.il iii 
Council may, by notification in the Gazette of India, dcdaie 
to be a security for the purposes of this Part. 

1 Cortlflcato procoduro. The certificate procedure was introduced In 1811 

(Act XX) for tbo purpose of protecting debtors from being harassed liy ctaifnanli 

after the death of the creditor and to facilitate the collection of debts on succes'lo" 
by the Iiiue of a certificate Various amendments were Introduced from time 
to time until the Act (XXVJ!)of 1860 came Into force That was nmendi'd In 
its turn by Act Vlf of 1889 which Is now Incorporated In the present Act an 
conie-iuently repealed. Various regulations were passed both before anl after 
the passing of the Act dealing with the subject (for a lift see Kinney 
590-11. Of Ibeie, Regulation III of 1857 la atlll In force In Dombay 
Doth the Acts of 186) and 1B8) reclla that It Is expedient ‘to facllllat" 
the collection of debts on auccesilaof and afford protection to parties paying 
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debit to the rrprc^enlntirrt of deceated {>Artona”. A tuccciiton cerlincal'* 
could not be granted bj a Judge Bitting on the original aide of the High Court (< 1 ) 
But in view of the amendmcct of 8 I by the Amending Act XVIII of 1923 it hat 
now acquired the aoccetslon cerilfl'’alci The raaton la that the 

Act of 1925 contained no definition ot the tarm 'DWVrIct Judge* nnd accordingly 
the definition In the General Claoiea Act applied , Under the proTlso to that 
definition a Judge of the High Court ia excluded from the definition, the reault 
waa that the Act of 1925 did not gire a Judge of the High Court juriadlellon to 
grant probate or lettera of admiaistratton In order to meet this difficolty the 
Amending Act of 1929 waa paased That Act defined the worda 'District Judge* 
as they bad been defined In the General Clauses Act hot omitted the prorlso (5) 


2. Objoct of tho Sue. Cart Act. The object of the Act waa not to 
enable parttea to litigate questions of dlaputed title but (1) to enable debtors to 
pay the debts due by them with safety to the representatives of deceased Hindus 
dc. and (!) to facilitate the collection of such debts by removing all donbta as to 
the legal title to demand and receive the aame In other words, the objects of 
the Act were to enable debtors to get sufficient acquittances when they pay money 
due to the estate of a deceased, and to preserve that estate from loss by giving 
some one the right to collect tho debts, lest they should bo eomo irrecoverable, e g , 
by operation of the law of UmUatloa or otherwise In elToet, the bolder of the 
cartlfieato U a trustee, liable to account for the monies received by him to the 
legal heir or representative of the deceased (e) The Act was passed for the 
protection of honest debtors (d), its object being to obtain tho appointment of some- 
one to give a legal disobarge to debtors to the estate for the debts due (e) The 
expression, ‘protection of debtors , means that where a debtor of a deceased 
person either voluntarily pays bis debt to a person bolding a certificate under the 
Act or is compelled by a decree of a Court to pay It to that person, be Is lawfully 
discharged (/) Where tho object of the proceedings is not to recover a debt but 
to obtain a share of the fsmiiy property from the members, tho proceedings do 
not come within tbe purview of the Act (p), nor are certificate proceedings In- 
tended to determine tbe share of tbe applicant In tbe debt or to adjudicate upon tho 
relative rights of the applicant and others tbercio (A) or to determine whether the 
debts have been discharged (i). All that tbe court has to do is to ascertain the right 
of the applicant to tbe certificate {^) 


(a) Rt Shamlal Da». S B L R 21 

appdx 

(i) Re Jlnonachellom, 9 Rsog 205 , 
He Bholanalh 58 C 801, 35 C 
W N 122 . He fCuppuswaml 53 M 
237 59 M L J 17, 126 I C 
481 fold 

(e) Htanknito v t^ohodip 8 C 868 , 
Cunlndta v Jugmala, 30 C 551 
SeeS 214 n 2 

id) Ra}a of Kalahattt r ^cfilgadti 17 
M L J 367, 371 , Ronf 
RoIiiunnlMa v Rani fC/tu/annlMa, 
4 B L R A C 149 153 See 


S 373f4) Coinamt Sil Raman v 
Hatldas, 38 A 474 

(c) Gunlndra v Jagmala 30 C 591 , 
Khan Dial v Salmat Ral, 126 
1 C 440 

(/) Daikaihl Y Parhhu 28 B 119 
(gl Shalk Afooja v Shalk Esta, 8 B 
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9 I C 127 
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3 A succession certificate Ordinarily a certiBcato should not be 
granted to rival claimants jointly (a) but it has been observed m a Madras case 
that it js not illegal to grant a joint certificate to persons ivho claim adversely to 
each other particularly where the real object of the parties is to obtain a decision 
on some ulterior question of title (b) This view has not been accepted by the 
other High Courts Thus the Bombay High Court has held that a joint certificate 
cannot be granted under the Aot (c) In certificate proceedings the Judge has no 
jurisdiction to construe a will in order to decido who are the persons beneficially 
interested in the estate and m what proportloua or shares All be has the jurisdiction 
to decide is who are the proper persons to be granted the certificate The Court 
has no jurisdiction to direct that a fraction of a property nben received should 
bo paid to a particular individual 1 he Court should view with disfavour the grant 
of separate certificates to separate individuals m respect of different properties 
of the deceased (d) Similarly, it has been held by the High Courts of Allahabad 
and Calcutta that it IS tho duty of the Court where there are several claimants, 
to determine, which of the several applicants appears to it to be the person having 
prma facie tho best title (c) 

4 Sub sec (1) Debt or security to which a right is required 
tic The meaning of these words will appear clear from the following observations 
in tho Notes on Clauses Tho effect of the section here reproduced Is apparentiy 
that succession certificate cannot be granted in a case where the law requires 
probate or letters of administration to establish a representative title before the Court 
In cases where letters of administration or probate are not essential ic cases 
falling withm tho Act of 1881 a cortificalo can apparently be granted The clause 
Is based on this view of the law 


This sub section bars an appi cation for a succession certificate In respect of a 
debt to which 1 right can be oatablisbed by letters of adminlstrat on or by probate 
under the Indian Succession Act (/) So those classes who are governed by the Indian 
Succession Act are not entitled to apply for a grant of a certiBcato (o) The 
potitlon with regard to Hindus Ac is that except in cases falling under the Hindu 
ills Act (now very much enlarged in its scope by the amendment of S 57), an executor 
of any Hindu will raiy establish bU nghlio a Court without taking out probate (A) 
and Hindus etc arc not bound to take out letters of administration (S 212) The same 


(o) JAlloS Del r ‘Deil PiasaJ 16 A 
21 Ramiaj v (T)t!}nath 35 
A 470 

(M l\atajanaiamt v Kuf’puiamf 19 M 
497 See flamta) v Dfljnalh 35 
A 470 
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rules, it would scorn, would apply as to the issueof a succession certificate on tho death 
of a Muhammadan as on the death of a Hindu (a) An application for a certificate 
Can be entertained and a grant mado even though the dispute between the parties 
aa to the entire estate can be easily settled in proceedings for grant of probate or 
letters of administration (b). Even an executor of a will, to which tho pro* 
Visions of this Act (or of the Hindu Wills Act) does not apply, is not precluded 
from applying for a certificate (c). If a grant has already been made of probate or of 
Utters of administration, succession certificate Is unnecessary (d). Succession 
certificate has been granted after an application for letters of administration with 
the will annexed has been withdrawn and to persons who do not seek to 
establish their tights as legatees but claim in the character of heirs (e). Whereon 
tho death of a co-parcener property passes by survivorship to the remaining members 
of the family, the survivors can not be compelled to take out a succession certificate 
in order to obtain a decree In their suit for tho recovery of the debt. But it does 
not follow that where the survivors choose to call themselves ‘legal representatlTes 
and ask for a certificate, the application should be dismissed (/). 


5. Proviso. It was held In Re Joseph T/iliiar (p) that an Indian Christian 
was not a Hindu within the meaning of the term as used In this Act (ve* ^ 4 . 
&0, 58,1112,213) and therefore was governed by tbo Succession Act and eeulJ not 
apply for a certificate. Accordingly, by tho Native ChrUtlnn Admlnlitratlon of 
Estates Act (VII of 1901) it was laid down that S S15 (oiJ S 150) would not 
apply to Indian CbrisUans aad thta proviso was introduced (« 5) anthorlslrg the 
grant of a certificate to an Indian Christian. 


6 Debt. A debt Is a sum of money which Is new payaMe or will Nvo-'e 
payable in future b> reason of a present obligation Therefwe In the ease cf » 
debt existing In the life of the creditor which did not beesmr r»rabV Is i*.f 

circumstances until after bis death, hi. belr. cannot otuln . .frerve without tv. 

production of n certificate IM. There U no eiUtlog dr ^t wSrre the am-u.i |. 
not liquidated (0. It It not necessary for the Coi.r‘ » • va>--iTrr 

even L existence of a debt, but U wlU Mw to dMrr. =- .tr.‘rr 
set out as a debt I. really a debt under S. -I*- Ii re.r* t c . 

\So rvortca^re • H» U eereniry. 

d.M WllnS a«. 
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losurance money upon a policy of has been held to be a part of the estate 
of the deceased (ay, but where the amouat of the policy is an unliquidated or 
undetermined sum depending on the prompt payment of premiums and the duration 
of the life of the insured, it cannot be regarded as a debt though It is part of the 
estate of the deceased (2ij. The Court is not competent to grant a certidcate in 
respect of the estate of a deceased person which goes to persons who are rot 
necessarily heirs of the deceased e p , lo respect of a gratuity payable to a 
nominee of a person (c) 


7 Security Amount in flzed deposit in a Bank has been held not to be a 
security (d) 


8 Effects. Assignment of debt A person claiming as assignee of a 
debt which was due to the estate of a deceased person is not claiming " the effects 
of the deceased* From the date of the assignment, the debt due to the deceased 
ceases to he part of the effects of the deceased whereas a claim contemplated by 
this section is a claim made by a person in the capacity of a personal representa 
tive of a deceased person An assignee of a debt, therefore, to whom a sueces 
sjon certificate was granted subsequent to the assignment is entitled to a decree 
for the debt without obtaining a succession certiGcate m his own name (e) 
Where the assignor had obtained a certificate in respect of the entire debt 
assigned, a fresh certificate is not required to be taken out by the assignee (/ ). 

9. Time and opportunity for production of certificates See S 214 
n 5 and n 0 

10. Execution proceodings. An application for execution without a 
certificate is perfectly In order, only, no relief can be granted until the 
succession certificate is produced The application for execution oannot be 
summarily rejected (p) 

371. (S. C 5). The Distiict Judge within whose juris 

Court having tho decoascd ordinarily lesided at 

jurisdiction to grant the time of liis death, or, if afc tliat time ho 
certificate fixcd ptace of residence, tho District 

.Tudge, within w’hoso jurisdiction nny pait of tho propoity 
of tho deceased may be found, may grant a corhficato undei 
this Part. 


Jurisdiction. This section defiocs the jurisdiction of the Court for the 

lurposeofa grant of a certificate The ordinary circumstance which giTSS rl*« to^ 

Jurlsdlctioo la that of rcsldsnce within tb* local limits of tho jurisdiction of the T ^ 


(a) DroJenJn v NilaJthalh 50 C. L J 
Z39.33 CW. N 1177 r.B. 

(M Chanalla v /yof/jii, 33 I C 
157 

tc} llanifoici V Keioctl Pori Tnitt, 
117 J C 151 

Ij) 29 A 477 

t* ^Irunaththm t \fotf)a 42 M 
1)0 itti liomart t HotlJar 


39 A 474 
35 A 79 
Hati Dai, 
b 214 n. 

iJ) Hunt Lol 
J V69 , w 
42 M 13 

If) /iltha li ' 
410 


•Ojd r 
fie 

I 67 
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tbo aUernativo provision app] cs on)7 ia cases aa is distinctly stated id tho section 
where the deceased at the time of bis death bad no fixed place of residence wltbin 
the jurisdiction of the Court (a) Residence denotes the place where a person 
or bis family cats dr nks and sleeps Residence Is not cdnvertible and mdentical 
with ownership (6) Tho Succession Act (XXVII of 1860} did not provide for the 
administration of the effects of a forelscer domiciled abroad whereas Regulation 
VIII of 1827 still in force in Bombay Presidency looks simply to the locality 
of the assets as the ground of the Court s jurisdiction (c) Where a person had 
DO fixed place of res dencQ at the time of bis death the Judge of tho district lO 
which his debts are has authority to grant a cert ficate Property therefore 
Includes debts (d) Wh«re a ccrtlGcato has once been granted it Is not open 
to the Court before which tho certificate is produced to question the right of 
the Court which granted it (e) 

District Judge The definition of the term was excluded from the Act of 
1925 but has since been included by the Amend ng Act XVIII of 1929 The effect of 
the Amending Act has been to change the law m a material particular eg 
it has enabled the High Courts to grant success on certificates (/} 

Tho Sonthal Parganoas constitute a d strict aud the Deputy Commissioner 
of tho district is vested with the powers of a Plstrict Judge ig) In Cbota 
Kagpur It is the Court of the Judic al Comm ss oner and not of tho Deputy 
Comml's oner that is the District Court (A) 


372 (S C 6) (1) Application for such a ccrtifioitu 
Applicat on for shall be made^to the Djstiict Judge by a 
certificate petition signcd'ftud verified by or on behalf 

of the applic'int in the manner piescnbed by tho Codo of 
Civil Piocediuc, 1908, for tho signing and vcrfication of a 
plaint by or on behalf of a phintiEF, and fattting forth tho 
following pirtic«lar«>, namely — 


(i) tho time of tho dcatl of the deceased , 

(Jj) the ordinary residence of the dtci iscd it tho tiiiio 
of his dc^th and, if such lesideuco was not nithm tho local 
limits of^ jurisdiction of tho Judge to wliom tho application 
IS made, then the propcity of tho dteeastd within those iirnits 

(c) tho family or other near roIatnoN of tho deceased 
aud thou respectnc residences , 


(<j) CAan P^u X Chan Ch«t 75 I G 
225 Mit U ohint r ZiaatrJaa 12 
B 153 Rom Satan r Ceppj 
33 1 C 603 Cl S 2/0 
(A) KatnuJ r JatlnJra 13 G L. I 
221 Ram Satan » Coppu 33 I 
G 60) 

(c) M r Ihafilm r ZastrJua 12 fJ. 
101 


150 

Re CoUm \fahcmeJ 20 V, R. 

U) Datfa •Doi ? 27 A 67 

(/) 're S 370 BMC (I) 

(yl Re!,rfiaJ » \f(her 4 C 222. 

\h fayrataJi r (ft-^ K, C. 13 
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Insurance money upon a policy of has beeti held to be a part of the estate 
of the deceased (ay ; but where the amount of the policy is an unliquidated or 
undetermined sum depending on the prompt payment of premiums and the duration 
of the life of the insured, it cannot be regarded as a debt though it is part of the 
estate of the deceased (ft). The Court is not competent to grant a certiScate in 
respect of the estate of a deceased person which goes to persons who are not 
necessarily heirs of the deceased, e g , in respect of a gratuity payable to a 
nominee of a person (c) 

7 Security. Amount in fixed deposit In a Bank has been held not to be a 
security id). 

8 Effects. Assignment of debt A person claiming as assignee of a 
debt which was due to the estate of a deceased person is not claiming the efiects 
of the deceased” From the date of the assignment, the debt due to the deceased 
ceases to be part of the effects of the deceased, whereas a claim contemplated by 
this section 13 a claim made by a person In the capacity of a personal representa* 
tive of a deceased person. An assignee of a debt, therefore, to whom a gucces 
Sion certificate was granted subsequent to the assignment is entitled to a decree 
for the debt without obtaining a succession certificate in hia own name ie) 
Where the assignor had obtained a certificate in respect of the entire debt 
assigned, a fresh certificate is not required to be taken out by tho assignee (/ ). 

9. Time and opportunity for production of certificates. See s 2i4 
Q 5 and D 6 

TO. Execution proceedings An appHcatioa for erecutinn without a 
certificate is perfectly in order , only, no relief can be granted until the 
succession certificate is produced Tbc application for execution cannot be 
summarily rejected (p) 

371 , (S. C. 5 ). The Distiict Judge within whoso juris- 

Couri having ^ictiou tho docoascd ordinuPily reaidod nt 
iuriadiction to grant the time of his death, or, if at that time ho 
certificate /j^ed ploco of rosidonco, tho District 

Judge, within whose jurisdiction nuj part of the property 
of tho deceased may bo found, may grant a cortihcalo under 
this Part. 

Ourisdictlon. This section defines ibo iurisdlctlon of the Court for the 

purpose of a grant of a certificate Tho ordinary circumstance which gives n*® to 
jurisdiction is that of residence witliio the local limits of the jurisdiction of the Court 

(a1 flra/tndw » NthJrhalh 50 C. L J 

239,33 C\V.N U77F.D. 

ChanaUa v. 33 I C. 

157 

*() Ihnlfalal V fCataefJ Port Tnitl, 

117 \ C 151 

iJ» Cuttjjl » UgJt„ 25 A 477. 
i» 42 M. 

I JO , Sit fleman r JiartJa* 


35 A 47., Allah DaJ » Saal, 
35 A 79 d.ilfJ. IM ' 

IM Da'. 1< A U. ] 077. Sr. 
S 2U a.. 6 . , 

(I) Haal Lai r Ltl, » L. 

J 9t>5 , Ve Ar\ir>‘Ki thm r MAhu 

If) --1/iAfl II * rtCchaUt. 6 I •• 
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tbo alteroallvc provision applies onlf in cascf aa is distinctly staled In tbe section, 
where the deceased at the time of hla death bad no fixed place of residence within 
the jurisdiction of the Court (a) Residence denotes the place where a person 
or his family cats drinks and sleeps Residence is not cdnvertible and indentlcal 
with ownership (6) The Succession Act (XXVII of 1860) did not provide for the 
administration of the effects of a foreigner domiciled abroad, whereas Regulation 
VIII of 1827, still in force 1 q Bombay Presidency, looks simply to the locality 
of the assets 8s the ground of tfie Conrts jurisdictloo (c) Wbero a person bad 
no fixed place of residence at tjio tune of his death, tbs Judge of the district in 
which bis debts are has authority to grant a certificate Property therefore 
includes debts (cf) Wb^rc a certificate has once been granted, it is not open 
to the Court before which the certificate is produced to question the right of 
the Court which granted it (e) 

District Judge i The defiaitioo of the term was excluded from the Act of 
1925 but has since been includod by the Amending Act XVIII of 1923 The effect of 
the Amending Act has been to change the law in a material particular, eg. 
It baa enabled the High Courts to grant succession certificates {/) 

The Sonthal Pargannaa Constitute a district aud the Deputy Commissioner 
of the district is vested w,|h tb® powers of a District Judge (g) In Cfiota 
Nagpur It 13 the Court of the Judicial Commissioner and not of the Deputy 
Comml^siooer that Is the District Court (A) 


372. (S C 6) (1) ApplicdtiOD for such a cortificato 
Application for shall be mode^to the District Judge by a 
certificate petition signcd’and verified by or on behalf 

of the applicant in the mauner prescribed by the Code of 
Civil Piocedure, 1903, for the signing and vcrfication of a 
plaint by or on behalf of a plaintiff, and setting forth tlio 
following jjarticulars, namely — 

(a) the time of the death of the deceased , 

(^) the ordinary residence of the deceased at the tune 
of his dc^ and, if Such residence was not within the local 
liinitb of/ jurisdiction of the Judge to whom the application 
IS made, then the property of the deceased within those limits ^ 

(c) the family or other near relative^ of the deceased 
aud then respective residences , 


(fl) CAan Pyu v CAan CAor, 75 I C 
225 , Mr liiohim v ZtauJnusa 12 
B 153, Rom Satan v Ceppu 
33 I C 603 Cf S 2^ 

(A) KumuJ V Jatindra 13 C L J 
221 a Ram 5<iran v Gappu^ 33 I 
C 603 

(e) Afir litahm v Ziauirthia 12 B 
101 


150 

{J) Golam Mahomed 20 \V R. 

(e) Datga 'Dai v Qalla, 27 A 67 
(/) See S 370 Bole (I) 

hatlpmad v A/eAef, 4 C 222 
(A) Joynataln r Mcdfioc, 16 C 
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(iJ) tliG right in which the petitioner claims ; 

M the absence of any impediment under section 370 
or under any other provision of this Act or any other enact- 
inent, to the grant of the certificate or to the validity thereof 
It it Were granted ; and 

(/) the debts and securities in respect of which the 
ccitificdte is applied for. 

(^) If the petition contains any averment which the 
person verifying it knows or believes to he false, or does not 
believe to be true, that person shall bo deemed- to have 
committed an offence under section 198 of the Indian Penal 
Code. 


(3) Application for such a ceibficatc may be made in 
tespect of any debt or debts duo to the deceased cicditor or*.- 
respect of portions thereof. 


Tho section. The eeotioo seta out the contents of an apiilicatlon for n 
scrtirieato and the mode of its vcriScation It also sets out the penalty for a fslso 
averment. See Ss. 2?C and 278 


Vofinod i The mode of verif>iDg a pleading Is laid down in 0. 6 r 15 It 
reciulres that every pleading shall bo verified at the foot by tho partj or by 
Borne other person acquainted with the facts of tho case. Tho person verifying 
shall specify, by reference to tlio numbered paragraphs of the pleading, wint ho 
NcrificB Upon his own knowledge and what lie vorifles upon information received 
and believed to ho true The verification sb-xll to signed by the person making it 
and shall atato tho date on which and tho place at which it was signed. Tho 
o/nJssion io YCrify a p)ea6ws }n tbo taannar Tcqwfcd hy tho riiio Is a mere 
irregularity within the ineanlng of b. 95 C P. C (a). 


CI.(b)r This clause though somewhat dilTercntly worded has ex icily the 
same meaning as the provision in S. 371 nnd has not the effect of extending or 
restricting the jurisdiction given by the section (b) 


Cl (ti)> A person to whom a certificate is to be granted must bo one who 
has some title or Interest In tho debt to collect which a cerllCcatc Is nppHcJ for 
It Ins been the practice to Issue a certlOcat# to tho person who hss pnma /ucie 
the clearest title to tbo suecesiloo, such as the natural heir, and toJeave a 
whose claim to a superior title is on reasonable grounds disputed to eitsbllsh 
that tUle by a regular suit (c) When a title depends upon a question of fact, that 
question must bo pone Into before ii can be held who has a pre/erenUaJ claim to 
I e the representatiro of the deceased, and entitled as such to a certificate to 
collfct the dcHs of the deceased (dl Whereof two ariUcants one was an heir 


(•) SI t ly<o V fia-n PntaJ *<6 A 
b)7, C«fel * 

i* C 55'’ 

a C/ss/Vus C/«..0<.»75l C 2:5 


<<1 

(J) 


Suifol 


7 hi 


yM,,- . Ii C. 57. i*i 

pff <«Ki lelrird le* See h itf ir' 
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and the other not the former was held entitled to a grant (n). The section Is not 
confined to heirs but extends to assigns of heirs of deceased persons who can 
realise tbeir rcspectlvo debts on obtaining succession certificates where the heirs 
have not obtained them and time will be allowed to the assigns for tbo purpose (6). 
Where the parties are governed by Mitaksbara law, in a suit by the son for 
the recovery of money which was the self-acquired property of the deceased 
father, a certificate must be produced before he can obtain a decreo (c). A 
curator is not required to take out a certificate as be is not entitled to the effects 
of a deceased person (d) The Court Is competent to grant a certificate In 
respect of the estate of a deceased person, when the property goes to the heirs, 
but not in respect of property which goes to other#, eg nominees (e). The 
right of the reversionary heirs to take out succession certificate In respect of 
debts duo to ihs estate of the deceased is not affected by the interposition of the 
estate of the widow ( / } 

Minor, It has been held by the High Court of Allahabad that a certificate 
may Issue to a minor represented by his next friend, because there is no express 
prohibition In the Acts XXVII of 1860 and VII of 183!) (or in this Act) as in tlie 
case of a grant of probate (S 223) or of letters of administration (S 236) ig). This 
view has been doubted in Bombay, where It has been held that a cortiri;ate cannot 
he granted to a guardian not appointed under the Act (h), but it Is competent to 
the Court to grant a certificate to a guardian appointed under tbe Act (i|. But 
it has been pointed out by the High Court of Madras that the execution of a bond 
by tbe guardian on behalf of a miqpr applicant would biod tbe minor and the 
Bombay decisions Ignore tbe dffil sullies that would arise In the eollcctlon of debts 
of a minor heir of a deceased person (^) A certificate of heirship cannot be granted 
f to a minor under Bombay negulation VlII of 1827 (A) 

Ct> (o)< 8 370 says that a certificate cannot bo granted whoro a right ton 
debt or security is required to be established by probate or letters of 
administration (1) S 212 does not apply to case of intestacy of a Illndu, 
Muhaminadan, Buddhist, Sikh, Jalna or Indian Christian and probate It necessary 
in case of wills of Hindus, Buddhists. Sikhs and Jalnas who are governed by S 27. 
j Au application for succession Is not to be refused simply because a certain diiputo 
between the parties can bo easily settled In probate or administration proceedings (m), 
or because subsequently an application for letters of admlniitratioa has been made 

to) Kris}ina r. 5. 5 /or JnJ o, 35 C priaciplrs ditcuiwJ) . Afji) 0>)mtaa 

631. 12 C W. N <53 r &,aJ 12 \V. ft 119 

(A) CttUhatt * Zc\U, 42 A. 549, (A) Cutoi</iarxJ r Chafia]/, 25 D 523 

57 I C 55 (ire totet cited). 3 Bod L. R 795 

fiamchenUt t Ram r^araln, <3 I (fl Et p Kta*iaJei, 23 B 3-11: 6 

C. 96 Dob. UR 281; Rt 'Dhar^at 

(f) I'olroron t. Srinhata, 44 M 499, 10 I C. 931. 

62 I C 914 F. D (/) Krihnama t I'afJtammak, 36 M 

(rfj Dalaiah » Sanatpa 20 R 437. 214 15 I C 435 ; H* San.U,Jtt 

(») t/an(/afalt Karath! f\>ri Trest, M7 Jamaaiaa 101 1 C. Ii6 

I C. 151. ri«e« rermrri) 

{/) T 'Praiad',, 15 C \V. \ (I) RalDiSaa Ba! D*t^a,CK7ii 

1018. (fl 5ee S 370»3(e 

• {f) Ram Keat * SarJar Siath, 20 A Ai-jra, 46A 

352 ; Jit SatenJetdat h Jam-taJat, t”' Ramttran v ^ 

lot 1 C. IIA (Siodi fare csw svi 
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by the next fnend of an infant The petition should state that there is no itnpedi 
ment4o a grant of the certificate and the Court should be satisfied with regard 
to the averments in the petition (a 


Cl (f) A court has no power to grant a certificate except upon a petition 
complying with the provisions of the Act Amongst other things the petition must 
specify each debt and security in respect of which the certificate is asked {1) and 
under S 374 the certificate when granted must likewise specify each debt and 
security covered I y it The clause requires only those debts and securities to ho 
mentioned in respect of which the certificate is applied for so it is not noeessarj 
as a general rule that a list of debts should be filed before a certificate cau be 
granted (c) The applicant is at liberty to have the certificate extended to debts 
not orlg naliy mentioned (d) A certificate can be issued only in respect of debts 
and securities which are mentioned in the application as forming part of the estate 
\of the deceased (e) A certificate could not be granted to a person entitled to a part 
of a debt as a debt did not mean a portion of a debt but the law has now been 
changed (see sub aoo 3) (/) A misdescription of a debt may bo amended but not 
^^borc the effect would bo to substitute one kind of debt for another (<7) 


Limitation There is no time limit prosctlbcd by the Limitation Act for an 
application for a certificate (/*) Art 18$ of that Act does not apply to appllcallons 
for certificates to collect debts (1) The Court cannot reject an application fora 
ccrlificato by the heirs merely on the ground of the deceased having died long 
ago (j) unless the presumption arises of the debts becoming barred and therefore 
of no debit being duo to the deceased which could bo recovered (/) Lapse of? 
years has been bold not sufficient for rejecting an application for a certificate (f) 

Second application A second application will He whore a previous grant 
was subject to a condition eg as to securit' which the applicant was unable to 
comply with (m) 

Sub*8cctlon 3 It was settled by judicial decisions that Courts were not 
empowered to grant certificates to different persons la respect of portions of debts 


(al 'Dace iJlaJhat v fJal 'Patcall 18 
B 603 

(6) Afounj T/to T Afours f{(ao 8 
I C 906 

(c) RaJhlka V JuJm 20 NV R 412 
la fue r ToUh 18 W 

R 330 00 i It o! debti ws* filed 
appsTwlIjr brcsuie oo d bli !•! 
to b« colte^trJ 

(i/l ^urJiammai v Kullappa 5 M L 
J 36. 

(r) H* Ttp^%a Zl W R 45 
D T Afun/uf 24 'A R 

c / ) Ct%e,/in * AoIj'v^Aa I 33 A 327 

9 1 c 27 r n s-«- ji'-juf Cafo* 

* Ja-Of*! 31 Roia U R IW3 
a 1^1 t b 370 

9 t ' 9 7 110 


(fi) 

<0 


(/) 


fh 

(m 


1 c 479 

i’u/oJA/ngfie* v /inunamoyee 0 ” 

Jonokt V f^etacah 8 M 207 , 

n, I, hen 6C 707 Bal 
. A7.nt«[ 7 B 213 IM M 
. C.fl 'P , C ■'3 

GnamuKy t t'^ona Kellp IM 17 
Ahlnath t Pioiojh 15 C. W N 

lOfS . « y./ 

koonj tlthaty w Qaeoof 3 C. 616 

(■nplo msde 40 re*n 

II ooma * hatt9 7tf a 25 tt 
R. 9) C R » „ . r, 

DartoJatl r /aionalA 2 D L R 

Jlma A^i * Uf 14 A 

L. J <54 35 I C 7in 
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or fractions of properties (a), the Calcutta High Court however took a differeDt 
view {b). This sub Bcotion in allowine an application for a certlficato to be made in 
respect of a portion of a debt due to a deceased creditor has adopted the view of the 
Calcutta nigh Court and set at rest the conflict of judicial dccislona (o). The 
Riib'section was added by Act. XIV of W28 S 2. 

373. (S. C. 7). If tlio District; Judge is satisfied 
Procedure on that there IS ground for entertaining the 

application. application, he shall fix a day for tlio hearing 

thereof and cause notice of the application and of the day 
fixed for the hearing — 


(o) to bo served on any per.son to whom, in the opinion 
of the Judge, .special notice of the application should be 
given, and 


(0) to be posted on some conspicuous part of the court- 
house and published in .such other manner, if any, as the 
Judge, subject to any rules made l)y the High Court in this 
behalf, thinks fit, 

^ and upon the day fixed, or as soon thereafter as may bo 
practicable, shall proceed to decide in a summary manner the 
right to the certificate. 

(2) When the Judge decides the right thereto to belong 
to tho applicant, the Judge shall make an order for the grant 
of the certificate to him. 


(3) If the Judge cannot decide the right to the 
certificate without determining questions of law or fact whicli 
seem to bo too intricate and difficult for determination in a 
summary proceeding, he may nevertheless grant a certificate 
to the applicant if he appears to be tho person having pritna 
facie the best title thereto. 


(4) "When there are more applicants than one for a 
certificate, and it appears to the Judge that more than one 
of such applicants are interested in the estate of the deceased, 
the Judge may, in deciding to whom tho certificate is to bo 
granted, have regard to the extent of interest and the fitness 
in other respects of the applicants. 


ia) Aida! Ghafur v. Jayarahl, 31 Bom. 
L. R. IC93, (nor prob»«e nor l«ler* 
of admisittration) i Siif>der Singh t> 
Katam Singh, 1 10 1. C. 479; 
Saghra r. Mohammad, 43 A. 341, 
81 I. C. 6; KUhore r. Nihal. 70 
P. R. 1904. 


(&) 

(c) 


JJnneparna t. Natinh 42 C- 
23 I. C 556. 

BioJendra * fi'lladrineih. 33 f' 
N. 1177. 120 1. C 1 
Object and Reiiosi of Bil* 
ol 1927, Crirtte ol 
Part V. P- 24. 



Tnr INDIAN SUOCISSION ACT. 


&0G 


[S 373 


The section The section lays down the procedure to be followed by the 
court on the presentation of an application for a succession certificate Sub 
sec (1) cl (a) empowers the Court at its discretion, to require notice of the 
application and of the day fixed for hearing to he served on any person It thinks 
fit Degislration does not necessarily give notice to anybody of any thing (a) But 
See S 3 Transfer of Property Act 
/ 

y Cl (1). Decide m a summary manner It is settled that there must be 
an enquiry into the title of the applicant before a certificate is granted The 
Legislature contemplates first that the District Judge shall be satisfied not that 
a succession certificate will be nece«aary or exigible under S 214 or otherwise 
but that it is a serious and sensible application by a person who desires to make 
a claim m the representative character which he seeks The Court upon an 
application for a certificate has not to decide for itself, as a condition of granting 
the certificate, that the case is one in v{hich (he debt was due to the deceased 
person Within the meaning of S 214 A reasonable and sensible claim ts siiBiclcnt 
to enable a party to proceed against a third person os being a debtor of a deceased 
person The issue of a certificate may bo justified without the Court arriving 
at a conclusion that auch a certificate is a necessary condition without wbioh 
the claim could not succeed It is not necessary to find that there is good 
prtma /acie evidence that the debts were due to the deceased (fi) But the 
Court has to decide whether the applicant is entitled to the certificate (c) Ihus 
the court has to try the question between two parties one of whom, according 
to certain given facts would be the heir and the other a total stranger, as to 
who IS entitled to the certificate The case is dlitcrcnt when there la a contest 
between a natural heir and a person who sets up a special title (d) Where 
however without enquiry, It is admitted that there are no debts duo to the deceased 
no certificate should he granted (c) 


^ The words in a summary manner Indicate Ihat tbo Legislature requires 
the Court lo decide In a summary niaon*‘r the nglit to llio certificate It con 
templites a short enquiry, leading upto and resulting In a rapid decision In 
contrast with the Icngthj investigations which may bo required for tbo more 
tardy determination of a regular euitf/) A court therefore is not warranted in 
lasslng an order granting a certificate without making an enquiry at all, but 
must decide all questions relevant to the Issue In however summarj a manner (p) 


(o) 

1^1 


CofJf<onJat V ^Co^anfdf 4$ H 
1711, 22 Bom U II U5S 
/JnJenJm » A laJ/lnalfi 57 C 

HM 3) C \t N 1177 r U 

btrrTul cs fiajha/anl v 7} inJofon 

25 C 320 2 C V. N 59 la 

Inf old t /tdmdidmf 25 M L 
I 365 C/ifo'id » Ao I KavifioJjl 
17 M U J 257 . /hi Ac.M » 
/j ‘fa 29 It 119 5 Horn U H 
721 It I-'IJ lUiiSr Cowl 

ivt I y 1 *^ qj» 1 on 
l’ » d l> I .■ 

> . , Jh U ‘•>1 u H 712 


(0 

(«l 

(/I 


(r) 


9)of Kaihl V Parbha 29 D I|9 
/fuirf r HahihaJta 2i O 4JI 
Bttmu/y 24 W li 2lt 

Atgat » y/bJul 15 C 375 
hlifrxto V Mangat 24 tV H 
2U3 ire Full PlCau/a r Qhohm 

IZ Nt R 505 

f7w/o*‘efidoJ V tfj// C/dfij/i 25 
n 523 3 Dob L R 795 oiJ 

in CAonI /of * Gahh CharJ 8 
I C 733 flam Saian • 

>3 I C 60) Ihm / tUhna * 
21 ft I- iV'4 
lunf « Kanht 2? A 452 
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An enquiry is necessary where maoy of the facts, but not all, arc admitted by both 
sides (a) Where a judge on legal evidence before him has come to a conclusion, the 
proceedings cannot be set aside on the ground that they have been of a protracted 
nature (6) 

Cl. (2). As soon as the Conrl has determined tho right to the certificate, 
tt should be issued directly provided the proper stamp prescribed for such certi- 
ficate be furnished (c) 

Cl. (3) The language of this clause is probably borrowed from Stir/ot v 
Kamakshtamba {d) The District Judge should “decide in a summary manner the 
right to the certificate ” when the issues are capable of being decided without 
difficulty in a summary proceeding, but when they are too difficult to be decided 
in this fashion, then tho prjma /acic title to the certificate will prevail (e) The 
court Is bound to enter into some enquiry, but not as If it was trying a suit. 
It must base Its decision upon pnma facte evidence with which it is sufficiently 
I satisfied!/) A certifiLatc cannot be withheld or, if granted, cannot be can- 
celled on the ground that the property Is of considerable value and a 
\ regular suit is bound to follow regarding the estate of the deceased (ff) 
A certificate should not be refused simply on the ground that a regular suit 
involving the question of succession between the parties is pending (A), or on 
the ground that the applicant might have applied for probate where tbe taking 
of probate IS not compulsory (i). 

Nature of enquiry The Judge shall endeavour to dotermino whether 
the applicant la tbe proper person to be clothed with a legal title and it is clear 
that any Intricate questions of fact or law bcariog upon this question may be 
determined m a summary manner (/). Though the right to the certificate Is not tbe 
same thing as the right to tbe estate of the deceased proprietor, yet it is not 
altogether unconnected with that right, for tbe right to tbo certificate cannot 
belong to a stranger who Lae no connection with the estate (/) The Act is not 
intended' to afford to litigant parlies an opportunity of litigating contested 
questions of title to property (/) or of tbo exact cbaraelcr of an applicant’s 
claim (m) 


5afasttaj/iJ v Suhhiar 21 I C 867, 
KaUdat V Bal Mahah, 16 D 712 
Mill ftgii V Syed JHh 5 C W 
N 49* , jJr>sopp^ » ftUttiahihl, 
24 M L. J 193 . //imf » 
Balalhadra. 23 C 431 , Df-ctmoya 

V Sojfcna. 21 D 53, DatmuKunJ 

V Kundan, 27 A, 452, 2 A L« J 
144 . Rem Seren v QePpo, 33 
1 C 603 

2DAunpof V ^ivinmenf, 17 W. fL 
489 

7 M 453 ; ire Ifutt! r Sela^badte 

Slcemma r Su^f'enma, 17 M 477, 
fold 10 T>A«rr»3va t .Va.snj, 21 
n 53 : Ckefut K^en r. Ketatd^rt 
33 A 327 ; /.fti De:^ *. 5,ei 
All 5 C u , N 494 ; Ouwif r. 
CtlA » J C. 730; Rfei ^lrt\ 


i/i 


it) 

ih 

111 

(/) 

ff) 

iU 


(m 


T Re} Slngl, 63 I C j02 . 
Chempa Lei r. Lehettal, 57 I C 
641 , tn ylnsappa r S^Cttnahhl. 
24 M L. J 193, 18 I C 733 
Belmu^und r fCvndan, 27 A 452, 
Chafui t Ketandart. 33 A 237 , 
we Ram-arart r Ceppii, 33 1 C. 


603 

Keb/t Dctl V Selamal Tlei, 126 1. 
C 410 

V Amli. 24 I C. 893 
heUet r Dat Ma^aU. 16 B 712 
Rr^ltndra » A Udrfita'K, 57 C. 

814. 33 C. w. N 1177 F B 
ir.rrl r Si^alkad’a. 25 C 4‘l 
T lia'aikaJa 23 C. 451 . 

S ef'ma t 17 774 

telird os 

fira'e^ia t 57 C. 

814. 3) C W. S M77 r B 
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rr^^ucficdfa between Ibft parlies (fi) or of barring a trial of the Sdine question lu 
any other proceeding (6) 


Sub«scc (4). A ccrllScite ahould oot bo gniitel to eovera) persons jointly 
as that would frustrate the object of the Act, so the Court should determine which 
of such persons has the best title to the eertlfloate (c) This subsection lays down 
that where there are more applicants than one for a oertlflcate, the Judge should 
select one on a consideration among others of the extent of Interest (</) and the 
fitness of the applicants (e) The person having the largest Interest In the eatutc, 
If otherwise unobjectionable, Is entitled to a ocrtlfionto, and security may le 
t demanded of him for the protection of any other (snisll) Interest!/) Proximity 
of kinship and residence are not Bueb considerations ns should warrant a Judge In 
granting a certificate to any porsen in proforence to another who has prunn facta 
the better title to the boDcfiolal ownership of the debts (g) A certilloHto cannot 
be refused on the ground that the potltloaer is likely to squander the properly and 
the Judge ctonol direct the money to be kept In deposit In a Hank (A) Where the 
question to be decided Is intricate. It is the duty of the Judge to determine which 
iof several applicants appeared to him to be the person having prunu /acta the lest 
title (t). 


Illustrations A husband and cousin hat been proforrcil to n uoiiilri (/n 
.a widowed daughter claiming under her futlicr’a will which was pot disputed, 
to bis other rcprcseotatives (/) sons of u deceased daughter to a widowed cliHdiejs 
daughter (f) . the husband a brother of a dcceosod woman to her slater a son (i/i) \ 
fathers brothers son to fathers brothers daughters son (n) | the ne|hewto 
deceased daughter's son ( 0 ) . an adopted son of a person to the exeoiitor under the 
will of the father of that person fp) , illcgitiinsto sons to the ohlldleya widows of 
brother and nephew, there being evidence of the deceased having assigned his 
property to the former iq) A preceptor or disciple or apirltual brother nf u dei eased 
ascctio is entitled to a certificate In respeot of debts dun to the endowment and not 


(a) Jlgri Began* v Syed All 5 Cr W 
N 594 , b«l ice Phundaa v Arya 
P Sahha 33 A 793, III C 261 
(i) Pollan Singh v Po) Singf 69 

I C 302 , ice Aidul t JojarJil 

31 Bom L. R. 1093, 1097, 

Kehn Dec! r Salamal Pal, 126 
L C 410 

(e) ^Zadan r Ramdal, 5 A 195, 
Jemnela] r Hatiuhal, II B 179 { 
Lonathand r. Ullamchand, 15 0 
654 See S 370 note 
(d/ Sfalei Dd r Ddll P/atad, 16 A 
21 . »ee Pam Galam v Jard'tc, 25 
W R. 31 , yildut V Jajathal, 
31 Boo. fL. R. 1093 (s paitj 
•gpjcTcd br the order esa challcBj^ 

II tn Oni Cotsl) 

(e) dttmha T Ptnn Dhitn, 12 W, R 
356. 

{/I Aston r AJtntoan, 12 V/, R. 


38 { PattunnUta y h! o} mumhia, 
13 V/ H M3. ' 

(gj He Oadijcluin 4 C 4JI 

th SUh Bit V Ajtl/ji, 9 J r 


at S/llah pel y Pell P/aeol, \U A 



m P/amlla y Ctanha Seklai, 4} A 
450 69 I C 771 ‘ 

(m) Motion V fiamomamj, )6 M, 


f«) Copal r thridat, II C 343 

y Jannath, I5 y/, 

Ip) pent Mo Jtt V Poo/ga, 3 V/ R 
fit 6 

t„ 1 IJ 



S. 375] 


Till INDIVN SUCCESSION \CT. 


811 


for the cortificite, and may tlicieby empower the peison to 
whom the certificate is granted — 

(a) to loceivc interest or dividends on, or 

{h) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to nego- 
tiate or transfer, 

the securities or any of them. 

Tho section. This section nets out the contents of an order granting i 
certificate The court should specify the debts and securities In respect of which 
the certificate is granted as also the nature of authority conferred on tho applicant 
The provisions of the section have to be strictly complied with Thus a certificate, 
In which the debtor's column was filled in with the words, “From other persons/ 
and tho amount column with "Ri GOO,’ was held to be irregular as under this 
section the certificate, when granted, most specify each debt and security covered 
by It (a) Tho restriction on the power of the applicant to deal with interest or 
dividend only Is cooGoed to securities only Therefore where a Court ordered. 
' the certificate asked for Is granted with the condition that the applicant may 
not disturb the capital sum and shall draw interest only” (&), the order was held 
to be bad The Court could require as a condition precedent the giving of security 
but not restrict the widow to the recovery of interest only on debts Restriotion 
of the right of the widow to the recovery of only the interest on securities may 
be set aside by a declaratory suit (c) A judge can. In the exercise of his discretion, 
empower the bolder of a certificate to negotiate a security (d) As to what is 
security sec S 370. Aipount In deposit In a bank is not security (e) 

375. (S C 9), (!) Tlio District Judge shall in any case 

Requisition of whicli he proposes to pioceed under 

security from grantee sub-section (3) Or sub-section (4) of section 
ofcertificate may, ID any other case, require, 

as a condition precedent to the granting of a certificate, 
that the person to whom he proposes to make tho grant 
shall give to the Judge a bond with one or more surety or 
□ urcties, or other sufficient security, for rendering an account 
of debts and securities received by him and for indemnity of 
persons who may be entitled to the whole or any part of 
those debts and secuiities 

(2) The Judge may, on application made by petition and 
on cause shown to his satisfaction, and upon such terms as 


(<j) Maang Tha v Afauny Hfa®, 8 I C 
996. 

(b) Jal Dtl V fianvarl Lai 35 A 249 , 
II A L J 248 , bul *«e *jte 
(Qidja Soondutet, 15 W R 


(c) Ktshotam v Ram tCuar, 32 A 

316 7 A L J 311 
(</) Re Bhuggohalls, 3 W 
18 , 

(e) CuffoJI V Jagdee 
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1 1 oalj against losi to tbcmselTca that they are bctDg required to give aecarity (a) 
and it docs not protect the contingent interest of reversionary heirs (6) Thus 
it bat been repeatedly laid dovrn that aecnrity should not be demanded simply 
I ceauie the at pllcant happens to be a Hindu widorr (c) in the absence of special 
circumstances rendering the taking of security necessary (d) Failure to furnish 
security is no ground for refusing a second application where the grant of security 
was not made a cond tion precedent (e) 

Sub soc (2) This sub section provides for assignment of a security bond 
by the Dlstrlet Judge on the application of a party to enable him to sue on the 
bond There Is no privity between tho surety and the persons for whose benefit 
It Is granted and therefore -they cannot suo on the bond without an assignment 
from the District Judge (/) The Judge ought not to dism ss an application for 
assignment of a security bond to enable a patty to sue on it without enquiry (/;) 
as to the mode In which the security la to be enforced (A) 

Coui^ fees A security bond must bear a court fee stamp (i) 

Appeal The Allahabad and Bombay H gh Courts have held that no appeal 
1 es from an order granting a certificate conditionally on the applicant furnishing 
security, as It is an interlocutory order 0) But tho Calcutta lUadras and Punjab 
High Courts have held that an appeal lies (A) No appeal lies regarding the 
amount of security (/] 

Hovfow The High Court can interfere with the discretion exercised by 
the DIstr ct Judge in the matter of taking security If the court of first instance 
has Improperly exercised its discretion te if it has acted illegally or with 
material irregularity (m) 


376 (S. C 10) (^) A District Judge miy, on the 

Extension of ccr application oE the liolder of a certificate 
iil*cate undci this Part, extend the certificate to anj 

debt or security not originally specified therein, and every 
such extension shall have the same effect as if the debt or 


(fl) Poma Koet v CAunnI Lei, 14 A 
L J 654 35 I C 718 

i&) Parson v Somnalh 5 Boo L R 
929 . . 

(e) KataWa » Sukhdel 21 A L. J 
452 74 J C 761 Chlnnasaoml 

V Ponna 28 I C* 638 
(df Naraln v 40 A 81 

(el Poma r ChunnI 14 A L J 
654 35 I C 718 

if\ Mayan v Cholhappan 14 M 473 
Ig) 5ui^um<iff V Protap 24 C W N 

few . 23 C W N 

Rejerenee 42 C. L J 5 

F B ‘Diearkanalh v Satlaja Zl 
C W N 1150 oveiruled 
U) Bhagraanl v MannI Lai 13 A 


(A) 

(0 


2i4 Bat ‘Devkore y Lalchand 19 
B 790 Nannhu Alai v Guloio 
26 A 173 Me abo Gaun y 
Maiklo 2 A L J 606 fold la 
Jasoda Bat v Sujarrmal 63 I C 
846 

(i^) Radharant v Brtndahun 25 C 
320 2 C W N 59 Jitiya Pilot 

Y Tbangammal 20 M 442 , 
yenkalasami v Ch nna 5 M L 
J 28 Bn y Barkhutdat 4 I C 
639 4 P L R 1909, per contra 
Sundtammal r Kallappa 5 M L 

J 36 

(f) Rajrnolunie v ‘Benoiundhoo 17 W 
R. 566 

(m) Ba Detkoro v LaUhand 19 B 
790 
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to security, oi providing that the money received be paid 
into Com t, or otherwise, as he thinks fit, assign the bond oi 
other security to some proper person, and that person shal' 
thereupon be entitled to sue theieon in his own name as ij 
It had been originally given to him instead o£ to the judge 
o£ the Court, and to lecover, as trustee for all persons in- 
terested, such amount as may he recoverable theieundei 

The section The t aking of s ecurity under this section is discretionary i 
some cases and compulsory in others- («) Sub sec (1) makes it compulsory fo 
the District Judge to require a security bond with one or more sureties as j 
condition precedent to the grant of a certificate in two cases viz (1) where or 
account of some intricate and difficult question of fact or of law the grant bai 
been made to the person having prime /acie the best title thereto (6) or (2) when 
there are several applicants and the grant has been made to one having regard tr 
the extent of fais interest and his Slaeas la other respects (c) In these two cases 
the Judge shall require security to be given as a condition precedent to the grant 
therefore be has no discretion m the matter (d) In other cases the taking ol 
security is discretionary t e It will be demanded If necessary (e) The sectioa 
therefore renders it obligatory m some cases and leaves it optional lo others to take 
y security (/) Security is taken under this section for rendering an account of the 
I debts and securities realised by (be certificate bolder and for lodemntfymg the 
\ persons who msy bo entitled to the whole or any part of the debts or securities (p) 
pVhero security is necessary the Court will grant a certificate conditional on the 
furnishing of security If security be unnecessary the grant will be made un 
conditionally (b) The amount of security should bo specified in the order and a 
time should be prescribed within which the security must be furnished (i) 
Whenever the Court considers it desirable to take security from the applicant or 
where the taking of security IS compulsory It shall require him to execute a bond 
With two sureties (j) The amount and nature of the security is to be determined 
by the District Judge(it) and if necessary the High Court would direct the District 
Judge to take the hood with one or more surotice (1) Where tl o applicants are 
persons beneficially Interested only a nominal security should bo required for it 


(a) ^hjul V Jayaibal 31 Dorn L R 

1093 

(b) S 373 13) 

(cj S 373 (4) Rojam v ^Jalapalll 
14 I C 303 Dhagoanl v 

Afflnnf 13 A 214 Bal Deckote 
V Lakhartd 19 B 790 Champalai 
T Lahabal 57 I C 641 Gahh 
Chand y Moll 25 B 523 3 
Boa L. R 795 Aowln r 
Patamtihsat! 40 A 81 42 1 C 
941 Attem Khan y Amtttun 12 
Vt R 39 C R Send ammal y 
KuUappa 5 M L- I 36 
d Rajafn y ^dalapatll MIC 
303 M M L. T 334 Hat 
"DectiOfe r I^Uhond 19 B 790 
Aoafn y ParmtifvaA 40 A 61 


(<) Ja! Del y 23on»orf 35 A 249 
(/) Bn V fBakhufdar A I C 639 
ig) Jo] Del Y Banaorl 35 A 249 
Rajam y ^datapalli 1 4 I C.303 
Parson y Somnath 5 Bom L. R 
929 

Jol Del V Banisail 35 A 249 
fifayan y Chalhappan 14 M 47i 
Culrajl y Jugdeo 28 A 477 
i'jijon y Samnaih 5 Don L- l< 
929 Rajam v 6dotopollJ I4 
C 303 Champalal v Laheribat 
57 I C 641 , 

Culahchand » Moll 25 B 523 
3 Bo n L, R 795 , . ■ n 

Rajam y iSdthpotll 14 1 ^ 
303 
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U only agilost losi to themselTca Ibal they are being required to give eecarlty (a) 
and it does not protect the contingent Interest of rcTcrsiooary heirs [h). Thus 
it has been repeatedly laid down that aecnrity should not ho demanded simply 
I ecaute the applicant happens to be a Hindu widoir (c), In the absence of special 
circumstances rendering the tahing of security necessary (d) Failure to furnish 
security Is no ground for refusing a accond application, where the grant of security 
was not made a condition precedent (e) 

Sub 80 C. (2). This sub acellon provides for assignment of a secnrlty bond 
by the District Judge on the application of a party to enable him to sue on the 
bond There Is no privity betwceo the surety and the persons for whose beneht 
It Is granted and therefore -they cannot aue on the bond without an assignment 
from the District Judge (/) The Judge ought not to dismiss an application for 
assignment of a security bond to enable a party to sue on It without enquiry f;;) 
as to the mode In which the security is to bo enforced (A). 

Court'focs. A seeurit> bond must bear a court fee stamp (i) 

Appeal. The Allahabad and Bombay High Courts have held that no appieal 
lies from an order granting a certificate conditionally on the applicant furnishing 
security, as it is an interlocutory order O) But the Calcutta Madras and Punjab 
High Courts have held that an appeal lies IK) No appeal lies regardiag the 
amount of security (f) 

Review The High Court can iaterfere with the discretion exercised by 
the District Judge In the matter of taking security If the court of first Instance 
has Improperly exercised Us discretion, if it has aoted illegally or with 
material Irregularity (m) 


37G. (S. C 10) (1) A District Judge may, on tlio 

Extension of ccr application of the lioldor of a certificate 
under this Part, extend the certificate to any 
debt or security not originally specified therein, and every 
such extension shall have the same effect as if the debt or 


(o) Poma Koet v CAurnf Lal^ H A 
L J 654, 35 I C 718 
{b) Pawn V Somnalh, 5 Bom L R 
929 

(c) Katuilla v 21 A L> J 

452 74 I C 761 Chlnnuvantl 

V Ponna, 28 I C. 638 
(J) Natatn v Patomeihitail 40 A 81 
(e) Poma v CAunnl 14 A L J 
654. 35 I C 718 

(/) Mayan v Chalhappan, 14 M 473 
(g) V Pnlopt 24 C W N 

Ixxti 

tW fComml T HifoIoI 23 C W N 
769 

(0 Re/eitnce, 6c, 42 C L J 5 
F B , ‘Doiatkana(h v Sailaje, 21 
C. W N 1150 oTwiuled 
ij) Bbogoanl v MannI Lai 13 A 


214 , Bat 'Deokorc y Lalchand 19 
B 790 Nannhu r Culabo, 
26 A 173, tee alto Gauri r 
Malkta. 2 A L J 606, fold m 
Jasoda Bal v Sajanmal, 63 1 C 
646 

tt) Radharani t Brtndabun 25 C. 
320, 2 C W N 59 . ,/7riyo P,llat 
V Thangammal 20 M 442 , 
yenkalasaml v Chmna i5 M L 
J 28 , Bill V Bat^hufdar, 4 I C 
639, 4 P L R 1909, per contra 
Sundrammal v fCullappa, 5 M L 
J 36 

(0 Rajmolunie » ^enohundheo 17 W 
R. 566 

(m) Bai Deckeie r Lalchand, 19 fi 
790 
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security to which the certificate is extended hid been onVimlly 
specified therein. ° 

(2) Upon the extension of a certificate, powers with 
respect to the receiving of interest or dividends on, or the 
negotiation or transfer of, any security to which the certificate 
Jias been extended may be conferred, and a bond or further 
hand or other security for the purposes mentioned in section 
375 may be required, in the same manner as upon the original 
grant of a certificate. 

Tho section. The section states that a certificate may be extended to a 
debt or seoutity not covered by the original certificate and that the extension may 
be made subject to the same conditions as the original grant including; the taking 
of fresh security Under this section Court can only extend a certificate on the 
application of the holder of the certificate and it has no jurudlction to grant 
extension to a person who is not the holder of the certificate (o). Amendment 
of a certificate IS different form extension Amendment will be allowed to correct 
a misdesoriptloQ of a debt but not to substitute one kind of debt far another (ir/ 

Court fees* See Sebed I, Art 12, Court Fees Act (c) 

Appeal. An order granting an extension of a certificate to additional debts 
]i not appealable under 384 (d). but an order refusing to grant an extension U 
appealable under that seetlon (c) 

377. (S. C. 11 ). Certificates sh.ill bo granted and cs- 
f ccrii- tensions of cei tificates sliall l)o made, a.s 
ricaio°ani\ MUoied nearly as circumstances admit, in the forms 
ccriificatc. £ 0 t forth in Schedule VIII. 


378, (S. C. 12). Wliero a District Judge lias not con- 
^ t ■ ■ fyjred on tho liqWer of a cortific.ito any 
Amcndmmi of power with respect to a sooiirity spooified in 
U'C cortificato, or has only empowered him 
to receive interest or dividends on, or to 
„ntiato or transfer, the soenrity, the Judge may, on 
nogotiato > petition and on cause shown I 

application B l ,, conferring 

faction, 37 t or by substitutin' 


in section 371 < 

'?S6’“'3 I- , 


to bis Hatis- 
th(* pou’i'i’s 
no Jor nny 


(A 




f],a/maracufi. 


St* Af ^ 
H25^ 3 

». ATatafn 
/iaJAatam 

N 947, 
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The section The section empoTvets the Dlstiiet Judge, on cause being 
shown to his satisfaction, to amend a certificate by confering enlarged powers of 
dealing with securities to the holder of a certificate The judge has a perfect 
discretion to refuse to amend a certificate, tg, where an application is made by 
tho guardian of a minor who does not propose to give any security (o) The 
section does not deal with formal amendments which a Court has inherent 
power to make Thus a Court can amend a certificate in order to-correcX^ 
misdescription of a debt but not to substitute one~lclnd of debt for another ib ) ' 
This section also does not authorise the court to direct the corpus of a fuifcI~to‘ 
be deposited in a Bank and restrict the right or the 'bolder to the receipt of 
interest only (c) ^ 

379 (S C. 14) (1) Every application for a certificate 
Mode of coiloe extension a Lcrtificate slull 

ting Court fees on be accompanied by a deposit oE a sum equal 
certificates payable under the CourWees Act, 

1870, in respect o! the certihcate or extension applied for. "" 

(2) If the application is allowed, the sum deposited by 
tlio applicant shall be expended, under the direction of tho 
Judge, in tho purchase of tho stamp to be used for denoting 
tho fee payable as aforesaid 

(S) Any sum received under Bub*section ( 1 ) and not 
expended under sub-section (2) shall bo refunded to tho 
person who deposited it. 


The section Subsection (1) requires every application for a certificate 
to be accompained by a deposit of a court fee (tf) Tberefoio if oa tho death of a 
person his widow obtains a certificate and then on tho widow a death bis daughter 
applies court fee has to be paid over again by the daughter (e) bub section (2) 
states that if the application bo allowed te an order is made fora grant of 
a certificate the sum in deposit becomes at once legally appropriated as duty to 
Vno VuvtViAxvvwvli H/j Vim -wlrCT ViA -urlivt^ur -a grairt “do made 

then a refund of the sum deposited will be ordered (/) Any surplus left after 
appropriation as stated in sub section (2) is to be refunded to the person who 
deposited it 

Court fee Schedule I Arts 12 and 12 A of the Court lee Act (VII of 
1870) prescribes the amount of duty to be paid in respect of a grant of a certificate 
Art 12 has been amdeoded under the Devolution Act (XXXVIII of 1020) by 
local enactments of the various provinces It has been amended in Bengal by 
Act IV of 1922 , in Bombay by Act lit of 1926 , in Bibar and Orisia by Act I 
of 1922 and in Madras by Act V of 1922 Art 12 A dealing with a certificate under 


(a) He Radholultaih 8 C. 303. 

(() SanJtt Singh v Katam Singh IIO 
I C. 479 

(c) Sh h Del T ^juJhja, 9 I C. 
371 


(«f) See He Dhenpaf 17 W, R. 4 M 
(e) He ScrajiashJnl, 20 C. 

1(25. 36 I C 125 
</) T Acinar 21 
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beanamcadcd by Act 

VII of 1910 S 2 Court fee .s payable on the outstanding portion of the debt (o) 

380 (S. C. 15) A ceitificate under this Pait sinll 
Local extent of have effect throughout the whole of British 
certiboate India, 


381 (S. C 16) Subject to the piovisions of this Bait, 
Effect of certi the oertihcate of the Distiict Judge slialb 
with respect to the debts and s°eouiitics 
specified therein, be conclusive as against the poisons oninir 
such debts or liable on such securities, and shall, notivith° 
standing any contravention of section 370, oi other defect, 
afford full indemnity to all such persons as legaids all pay- 
ments made, oi dealings had, in good faith in lospect of 
such debts or securities to or with the person to ivlioin the, 
certificate was granted 

The section The effect of a certificate is defined m this section Compare 
Ss 220 and 227 The certificate is cooclusive of the legal title of the bolder 
against all debtors of the deceased (f*) ao that they or tbeir boirs are debarred 
from questioning the title of tbe certificate bolder (c) The certificate is merely 
an autbority to tbe person who obtains it to represent tbo deceased for tbe 
purpose of collecting tbo debts due to him or payable in bis namoCd) It does 
not entitle the holder to recover possession of tbe properties either movdbto 
or Immovable (e) or to an order under S 530 of tbe Criminal Procedure Code 
declaring him to be in possession {// Even if another person turn out to bo 
the bclr of the deceased it does not follow that the certificate h invilid 0) 
Secondly, payment by a debtor to the holder of the certificate Is a valid and 
sufficient discharge of the debt (A) A certificate therefore oj crates to the 
benefit of tbe debtor because it protects bim from a claim for tbe sum being made 
by a person other than tbo bolder of tbo certiGcato (0 and affords him full 
indemnity as regards all pa> meats made or dealings bad with the holder of tbo 
certificate 0) A. certificate enables tbo grantee to prosecute a claim as a 


(a) lituhammad All v Pullan Bbl 19 

(t) Dhagoiut'v V DManatfi 8 W R 
317, S\tuth oh T flamanafham 43 
I C 972 Rupan y Dhofth 36 
A 23 25 I C 320 Pcare Ul 

y Jhahla Lot 52 I C 604 
Colam y TotarJali 28 C. L J 
299 46 I C 690 Cunlndra y 

Jatmalo 30 C. 5S1 Mehom<d y 

Shori/en I5CL.J 394 O 
6e Aitutanet Co » y*ft!tdi. 

M 162 Atmat Jill y SlUa I 
9 A. U J 766 

U) Atmat y S lla 9 A I— J ' 

16 I c. loa 

0 Covrty y 22 R. 10 


JhanJoo v Damtenah 17 W R 
343 

(<7 Afahailr y Lot 7Ja|/« 1 1 C 

203 

(/) Anuragte y Per W K 

Ct R 16 

tf) / aimonandachof 

M L. T 611, 

(/) Alalhiah y Ran 
972 . ' 

1 C 641 r 
A 374 Dot » 

119 

Setajal y ' 

Colom y Tatof 

299 46 I C 

* Dhcljnafh B 
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rrrrtitntatire of il 0 dcceaicd trllb ertatcr adrantage than be would bare b<*en 
able to do In the absence of the repreieatatiTe right (n) 

W here a debtor baa paid the debt before tbo grant of the certlS'*ale to the 
peraon really entitled to tbe debt (other than the holder of a certiG*ate), it 
■sfTorda complete defence to the autt by the certificate holder The only effect 
of tbis section Is that If the debt rensained onpald tspto grant of the certificate 
the certir ate is concloilre ard conpela tbe debtor to pay It to tbe certificate 
I older (t' 

Position of A cortlflcntc holder The grant of n certifi ate doea not 
establish the title of the grantee aa the her to the deceaaed but only furoUbea^ 
h m with an authority to collect the debte and allowa debtor! to meko payisents 
to him without ^ny lUk (cl The right of tho boldera of a eertjfi'ate to realise 
debts or to eiecute decreea in case of Jjdgment debts cannot be cballeoged by 
the deb ora (<f> The holder of a succession certlS ate who has to collect tbe 
debts due to the estate of a mloor cannot be compared to a certifeated guardian 
Such a certificate holds good until the minor takes steps to hare It reroked on 
coming of age so H does ncccsiarlly becoma inral d on the minor attaining age (e) 
The holder of a cettificate cannot compromise a claim without tbe iaterTeation 
of the Court (/) 

What a cortiflcato doea not ostabileh \ certificate cannot determine 
any nueitioa of title or decide what property b'^longs to tbe estate of the 
deceased (gi (& e In this connection & 3S') A regular suit bee to be brooght 
lo order to determine tbe right or title to any specific property (M The Judge 
In an application for a certificate Is not competent to go into the question of 
title of riral claimants <i) \ cert Scale glres no title to the property in 

euceest on to the deceased and it docs not authorise tbe holder to sue for and 

collect debts which accrued due after the death of the deceased to persons who 

subsequently thereto became owners of the propety which or ginally had 

belonged to tbe deceased (y) nor to collect debts due to third parttes (&) 
The receipt of moue} under a certificate does not gire a title to the money but 
the bolder only becomes a ^ioasl trustee for tho peiaou to wbom IV boltmgs ll) 
Tbe certificate doea not gire any general power of admiuiattation to the estate 
of the deceased (m) A grant of certificate does not constitute proof of tbe debt 

(al BiojenJra v i}^Iadtnalh 57 C 
8H 33 C \V N 1177 
(S) Kvchu Iget t Vtngii 50 M L J 
432 93 I C 360 Pursf-otlem v 
Ranehhod 8 B H C R 152 A C 
I fold O n(al <Sc v VanteJu 
35 M 162 leld lo 

(c) Ram Satan v Cappu 33 I C 
603 

(<0 P«are Lai v Jhalha Lai 82* ! 

C. 604 Qaura v Qai/aJ n 4 A 

355 

(e) Canpaya v Ktlthnappa 26 Bom 
L R 491 60 1 C 422 
(/) Qanpaya v Rriihnappa 26 Bon 

103 


L R 491 

(g) Waielttn r Cginhanan ua |0 W 
R. 105 

(A) Imamam v Nunnoo |7 W R 

193 Gan ndia r Jugmala 30 C 
58) 

(■) Bhuggohutly 7 BManalh 8 W R 
317 

(i) Coatee t Loehun 22 W R, 102 
lA) Set fCaiAl y Pathha 28 B U9 
(l» Gohlnd r ‘Doorga 23 W R. 27 
C, R. ^bdal Y Jagarhal 
Bom L R 1093 
(m) Chanu la y Jyollsh 33 
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nor does it determine the frame of the suit in which the claim Is enforced (a) 
The grant of a certificate does not eatabhsb the title of the grantee as the heir 
of the deceased (6), so that the debtor may allege that the grantee is not the 
heir of the deceased and also that the deceased held the property as trustee for 
other persona (c) 


What cannot be tt'iod In certificate proceedings It has boon 
stated before that no nice questions of law as to the rights of the parties can ho 
decided on an application under it therefore, the strict rights of the parties 
cannot he adjudicated upon whore it involves the determination of intrioito 
and difficult questions (d). A decision as to the validity of a will in certificate 
proceedings will not bar a regular suit (c) Where, however, a question has been 
dealt with with all the available evidence as in a regular suit before a certifioate 
IS granted, no doubt a regular suit will lie in respect of the question, but that 
suit in such a case will be a mere re hearing and the Court trying it is bound to pay 
due respect to the judgment already arrived at (/J The Court is not required to 
hold an elaborate enquiry into the existence of any debt alleged by the person 
applying for a oorliCcate as a preliminary condition of the grant, but the question 
will be tried In a suit brought by the grantee seeking to recover the debt (g) 
When the object of an applicant for a certificate is to obtain a decision on a 
question of Hindu law, vir , his heirship, it will be refused (/i) A suit for a 
bare declaration by a member of a joint Hindu family under S 42 of the Spcolfio 
Neliof Act that ho is entitled to collect the debts standing In tbo name of the 
deceased member is maintainable, although a certificate has been granted to 
the widow of the deceased, for a certiheato docs not in any way Interfere or 
limit the rights of any one to bring any suit which bo is entitled to bring (i). 


In good faith The expression has been defined in the General Clauses Act 
Ihus — A thing shall be deemed to bo dono in ‘ good faith' where It Is In fact 
done honestlj, whether It is done ncghgcntlj or not ' Therefore oven If a payment 
be m ido by a debtor without duo esro and caution etUMf it was mode honestly. 
It will be payment in good faith (yj Where on the death of a person there was 
i dispute between his widow and brother in respect of o debt and a certificate 
was granted to the widow but she was restrained by Injunction In subsequent 
Jltitatlon from collecting the debt for a certain period, on tho expiry of that 
period, a debtor refusing to j ay was held not to have acted In good faith (^) 


lo) 

i’fj/ omeJ V 

Sharlfan 

15 C 

L J 

! Iff) 


3S4 



til 

Ham Satan 

V Gappu 

Ham 

33 1 

(A) 


c c'i 





(<> 

r 

S/cJ A fa* 

'lom-l 

2 W 



R 70 C R , 

1 Heart Lol 

V ;/c‘ 


(0 


f ’ 1 C 604 




Ui 

CanlnJtj * 

Jaffna ^a 

33 C 

531 . 

(i) 


Kuittr V 

Hanl anyt 

17 

W R 


J74 C H 





If] 

Ka!t* t G^lnJ 12 

\t R 

454 


jlrunJ T 1 

njr msntt 
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214 
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24 
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I'Oal KathI T Paihhu 25 B 119 
flatto Nrfifo V Ham HunJa, 22 
\V, R 274 , lec Jhapjoo * 
Danttnah, 17 \V R 343 
Clinnafpa r Tfiutait, 15 M L j- 
399, Hunkf( f Ham LaU, 22\^« 
R 301 

ylsent, M S nC Hu Co r 
CaPgommal 109 1 C 096 

SI ham^atocaj cu r ThlrupaHanJ t 

39 M U T 405 10^* I C 

125 
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382 (S C 17) Wheie a certificate in the foim, as 
Effect of cert! iicnrlj aa circumstances admitj o£ Schedule 
ficate granted or ex VIII li99 been planted to a resident Within 
..~l_r-vta_Butlah xWB„x„l 

section 382 as applied to the Ry. lands In 
I^putana and ceitral India, under the 
Radputana and Central India Railway Lands ,„C 
(Application of Laws) order, 19 37. , ^ s] „ t^" 

L 

382. vmere a certificate in the form of 
schedule VIII to this Act has been granted und 
the provisions of this Act by a court having 
jurisdiction under the Act In British India or 
under the Act as applied in any area outside 
British India which is under the adminis trati 
of the Crown Representative, or when a c«ji ■ -r* 
in the form, as nearly as plrctuhstances admit, 
the said schedule has been granted to a resL’ 
within a foreign state by the British Bepresen 
tlve accredited to the state, or when a cer^i ■ 
cate so granted has been extended in such form 
by such court or by such representative, the 
certificate shall, if it has been stamped in 
accordance with the provisions of the Court-f' 
A,ct, 1870, have the same effect as a certlflc 
granted is or extended under this Act. 


(i) that the certificate was obtained fraudulently by the 
making of a false suggestion, oi by the concealment from 
the Court of something matet'ial to the case , 

(c) that the certificate was obtained by moans of au untrue 
allegation of a fact essential in point of law to justify the 
grant thereof, though such allegation was made in ignorance 
01 inadvertently , 


(o) See ^/anajfne » jtmad Kunhf 17 
M 14 

(ft) Maneftng t jjmad Kunhf 17 M 
14 See Murii Da* t Aehui Dot 
(RetiJent neieljr {onraided in dae 
couiM * certiGcile by Jt pui ) 


Suie) 

(c) ^mmunnf r Ktuhnu 16 M 405 
id) Jtnnapumalal i IBatacanUao I9 
B 14} (Inptopet tlaop not being 
mttbed "Couit Fee** did not Bffe« 
the rertiSctte ) 
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(d) tLafc fcbe certificate has become useless and inoperative 
through circumstances ; 

(e) that a decree or order made by a competent Comt 
in a suit or other proceeding nith respect to efPects comprising 
debts or securities specified in the ceitificate renders it proper 
that the ceitificate should be revoked. 

The section. The section Bets out the grounds for revocation of a certificate. 
Similar grounds for revocation of probate or of letters of administration are set 
out in S 263, The revocation can be made at any time when the circumstances 
enumerated in the section are proved irrespective of the finality of the grant by 
reason of no appeal having been filed against the same (a) The exercise of the 
transfer by the certificate holder of the corpus of a debt should not necessarily bo 
followed by a revocation of the certificate (b) 

Cl, (a) Failure to cite a necessary party to the proceeding (c), or to servo 
citation on the guardian where bis interest is adverse to that of the minor (d) 
or omission to supply a list of debts (e), has been held to make the procedure 
defective in substance within the meaning of this clause Where however notice 
baa been served on a party but be does not appear and obieot to the application, 
the proceeding cannot be regarded as being defective in substance (/} Where a 
notice sought to be served on a party has been returned witb the endorsement 
"refused* the party was allowed to appeal against the ex parte order granting 
a eortificato, It being held that It was not incumbent on him to apply for revocation 
of the certificate {g) 

Ci. (b), A false suggestion regarding residence of the deceased which affects 
the jurisdiction of the Court (h), or a false and fraudulent statement eg, that 
the deceased died without a wife and without issue (t) Is a goed ground for 
revocation under this clause But the mere existence of an heir of a nearer 
degree Js DO ground of revocation {j) Under S 44 of the Evidence Aot, a party 
to a proceeding is never disabled from showing that n judgment or ordoi has been 
oblnincd by the adverse party bj fraud The grant may be revoked on the 
Court’s own motion in certain cases, but ns a general rule, the Court must be 
moved by the pirlles Interested In the rovocallon to exercise its authority (A) The 


la' 

Sukfila V S S /oi InJta, 21 A 

I 

mudotu/fj f-i W R 464 C R 


154 

I 

/?e lihabaJa S D L. H 13 

(t) 

/ittnff Lot T Jtnnu Lai 1 1 A L 

J 968 

Pamlnl v Fa'umanl 79 1 C 

63? 1 

1 

Damln! V F atumani, 79 I C 

639 

ic) 

1 

1 

Ktihttf T Ramf'eni.e 17 W It 
174 C R , , „ 

U) 

ShaH/annhta t Afataoni JtU. 42 . 

A 347 1 

1 

Marehhatam v KaliJat 19 B 
621 , Shro Putthun r Collechi <5f . 
13 W. R 256 C R. bui i« 
I'en^afamma » Cfiengohava • 
M 555 iDullle qucilion el lohriri'* 

U) 

Mft Fuat T Telth J1U,\^\V. n 

33? (crfU6e*le lUip^ndeJ br H'jh 
CoutI u9'’rt Act ii»ii ci It60). 


I/I 

\fanUk V lU] Lvck'tt 19 V n 

252 C Ih 


powei of letoeelion ii ci •eedmir 
inirieit now ti eipmi power I*' 

If) 

li nJij » / *1, **2 A 512 

!6 1 C 18! 


bera girra lo Couili b/ iImwcUoo 
% i«wn ifr-r tliJ act porwii 
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Court ought to make an enquiry V, bore a false and fraudulent allegation has been 
made (a) 

Cl. (c) Where after the grant ofa certificate a will is produced and 
admitted to probate the certificate will be revoked (6} 

Cl (d) As to the mcanlug of Iho words ‘become useless and Inoperative 
see Bal Oangadhor v Ganesh (c) Where a claimant of a part of a dower debt 
obtained a certificate for the entire amount of dower due to the deceased and sued for 
the recovery of his share only and obtained a decree when another claimant applied 
for a certificate held the circumstances bad so changed since the grant of the 
certificate as to bring the case within the operation of this clause or of the next 
and It should, therefore be revoked (d) A certificate cannot be cancelled on the 
ground that the property Is of considerable value and it is more desirable that a 
regular suit ahould bo brought (e> 

Cl (e) This clause applies when an application is made to revoke a 
certificate on the ground that a decree or order of a competent court has already 
been obtained m some proceeding m respect of effects comprising debts or 
securities specified In the certificate The grant of a certificate of course is no 
bar to the bringing of such a suit as Is contemplated by the clause It Is not 
necessary that the court in which the revocation Is sought should be competent 
to enteitaiQ the suit (/) 

Jurisdiction This section does not specify tbs lunsdiction of the Court 
in the matter of revocation of a certificate but 8 389 eeems to indicate that 
ordinarily the revocation must be made by the Court which granted the certificate 
provided of course the Court granting the certificate is still exercising jurisdiction 
in the district A district judge therefore cannot revoke a certificate granted by 
a sub judge Invested with the powers of a district court in certificate oases ig) 

384, (S C 19) (i) Subject to tbe other provisions of 
this Part, an appeal shall lie to the Hmb 
Court from an order of a District Judge 
granting, lefusing or revoking a certificate under this Part, 
and the High Court may, if it thinks fit, by its order on 
the appeal, declare tbe person to whom tbe certificate should 
be gianted and direct the District Judge, on application 
being made therefor, to grant it accordingly, in supersession 
of the certificate, if any, already granted 

(2) An appeal under sub-section (f) must be prefeiied 
within the time allowed for an appeal undei the Code of 
Civil Procedure, 1908 


(a) 


(M 

(V) 

{d) 


(r) 


Clieei^un v Elohce 11 W R. 15? 
C R 

Re Ad Jo II 1 C 261 
26 B 792 

Sheti/unnlua v Sltaium Jilt, 42 

A. 347 56 1 C 3'0 

AdKn Devi v Salamat, 126 I C. 


440 

l/l Chlmeppa t Tulatl, 15 M L. J 
399 obietratioQi in Sfiari/annltea 
Y Moium All 42 A 347 
(f) Su](hla Deaa t 5 5 
19 C N 551 
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(3) Subjeot to tbe provisions o£ sub-section (/) and to the 
pi ovisions as to reference to and revision by the High Coiiit 
and as to review of judgment of tbe Code of Civil Piooodure, 
1 908, as applied by section Idl of that Code, an order of a 
District Judge under this Part shall be final. 


Tho section. Uoder this section an appeal lies to the High Court from 
an order of a District Judge granting refusing or revoking a certificate and It is 
not absolutely incumbent on the appellant to make an apphoaliou to the Court 
granting the certificate to revoke It (a) The section also reserves tho revisionnl 
powers of tbe High Court as supplementing its appellate jurisdiction 

Where an appeal lies An appeal lies from an order gnnting separate 
certificates to different persona for partial collection of debts (b) or from an order 
granting a certificate whore no notice of the proceedings was served on a party 
interested (c^ 


An order refusing to grant a certificate is also appealable (d), even where 
tbe order 18 that of tho agent to the Governor General (m certain agency tracts) 
who under Aot XXIV of 1639, S 3 and rule 10(4) is constituted tho Judge of the 
principal civil court of original jurisdiction (e) An order 'refusing to grant a 
certificate in respect of a part only of a debt due to tbe deceased (/), or on order 
refusing to extend a ecrtillcato to debts not origioally spetifiod therein [g), is 
also appoalabic An order refusing to revoke a certificate granted to o person Is 
nppcalobio as it is In effect an order refusing to grant a certificate to tbo second 
applicant (A) 

Where no appeal lies An order grantlog a certifioato conditionally on 
the applicants furnishing security is not an order '* granting, refusing or rovok 
ing a certificate,’ and therefore no appeal will lie tiierofrom (i) Accordingly 
no appeal will Ho from an order requiring security (j) or as to its insuffloicncj (A) 
or as to its amount (1) In some cases (m) however a conditional order like the 


(o) aiWo r Radhe Lai 42 A 512. 
Lhandhotan v Naubahat, 29 A L 
J 2C0 130 I C 3 

1) Hlab D<| \ Debt Pfasad, 16 A. 
21 

(fl fiWo » Radfe Lai 42 A 512 
!</) Jacttmal r Naxlr &c 18 D 749 , 
/^ofTSute/ T Jlhon 19 B 39^ 

(e) Da*^tibaUndiur<l t Chandraitifaratoju 

31 M 362 

(/) /frinapurna r Nal nt 42 C 10, 

2) I C 555 

(f) Hadha Raman » Qopal, 27 C 

N 947 . \'tr(afti'aaruh » 
Rta! matocvfa, 25 M 634 r^'t foU 
l/l S/erlfyn«fi4 ». tffliom Al 42 A 

34? V KelUai 19 

II r21 825, lul *** Aanul r 

UUa 6 C 40 

I R I 7)rflofr « tahbjnJ t‘f fl 


790 , BhagteanI v Mannl Lot 13 
A 214 , tfannhu A/a/ v Guhho 
26 A 173 . Sundtammal r hullappo 
5 n L J 36 Gatjrl V ^fa k'o 
2 A L J 606 

(J) Rama v Papi 19 M 199 1 
A/onmoA?nee r KhelUf I C. 127 
TJaf Aant/i^ofe V Sfa S\Cafanui 
36 B 272 (heid note 
Re PaJh SanJat! 3 A 3W 

LtUhna Kumatt v 130 

I C 3 

lA) Lutei r t veat 20 C 245 
(/l C\Coblnee t Dino RjnJSoa 17 >' 

R 

Iml Radha Rani r 13 InJe'-un 25 C 
320 , Aliya r Tbanfammal 20 
M 442 VMohieml r CAM"-* 

5 M 1 ) 7-i 
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above has beco treated 33 ono comtog under this section and accordlngljr appeals 
havo been allowed , but these decisions have cot found favour In subsequeot 
cases (a) An order requiring fresh security to bo given has been held not to be 
appealable (b) An order refuaiag to caned a certilicatc la not appealable (c) 

Estoppel Where the parties to a suit agreed to a ccrtiGcsto being granted 
to three persons, one of them, It was held, could not appeal against that order 
and contend that the certiQcate ought not to have been granted (d) 

Irtterferenco by High Court. Where the District Judge “only exercised 
a discretion lo demanding security, as he Is entitled to do, this (the High) Court 
will not interfere on appeal with the exorcise of his diserotion” (e). 


Review. There was apparently some doubt whether the Act of 1860 
provided for a review in a certlGsate matter if) but It Is now expressly conferred by 
the section No appeal lies against an order rejecting an application for review 
of an order granting a succession certifioatc (^} 


Revision The High Court can interfere in revision where the lower 
appellate court has failed to exercise a lunsdiction vested in it by law [h). 
As to tvhat amounts to failure to exeroise a jurisdiction see the leading case of 
Amter ffaisan v. Sheo Baksk (i) 

385. (S. C 20). Savo as provided by tins Act, a corti- 
Effect on certi ficato granted tliereunder in respect of any 

ficato of previous of the effects of a deceased person shall be 
oriettera*ofa5minis* invalid if there has been a previous grant 
‘ration of such a certificate or of probate or letters 

of administration in respect of the estate of tho deceased 
person and if such piovious grant is in force. 

The section A certificate will be invalid if the previous grant of a certificate 
or probate or letters of administration be tn /O'ce ( j). A fresh certificate can, how- 
ever, fie ta&en ou< on tie rfeafi of tie prcvioas iuWer era payarevrt af Acrtfter 
Court fee (il) A certificate of heirship granted by a Political Agent, even though 
tho procedure adopted in obtaining it be irregular, precludes a District Judge from 
granting a fresh one under this section (f) 


(o) See JasoJa v Sujanmal, 63 I C 
646 : Nannhu AJal v Ctiiabo, 26 
A 173 

(() Alla SoonJatt v Snnalh, 20 C 

641 

(c) Chandharan v Nauhahet, 29 A 
L } 200, 130 I C 3 
(</) Ra-n Ha} v BilJ Nalfi. 35 A 
470 

(«) Sundramwal r fCallafipa, 5 M L. 
J 36 : MAalfa Sal v p'ifAoia, 7 
B. H C R. XXVI ippdx 
(/) fie fioona^et, 1 C. 101, 24 W 
R. 376 , Hametda v Noot Betitt, 


9 W R 394 fold , Sleu v 
CAenamma, 5 M H C R. 417 
dititd lion 

Igi Noratn v Pamethatl, AO A. 81, 
40 I C. 124 . iee Nina Bihee y 
Ahdoor. 10 \V. R 413 
(A) Bai Dtskote v LaUhand, 19 B 
790 

fl) 11 C 6 P C 
O) Hatl ChanJ r. Hargopal, 125 I 
C 322. 

(A) Re Sanje. 20 C W. N 1125 
in Annapam^ol t Le^tfunan 19 B 
145 
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(3) Subject to the provisions of sub-section (/) and to the 
pi ovisions as to reference to and levision by the High Couit 
and as to review of judgment of tbe Code of Civil Piocedure, 
1 908, as applied by section 141 of tbit Code, an ordei of a 
Pistiict Judge under this Part shall be final 

The section Under this section an appeal lies to the High Court from 
an order of a District Judge granting refusing or revoking a certificate and It is 
not absolutely incumbent on tbo appellant to make an application to tho Court 
granting the certificate to revoke it (o) The section also reserves the revisional 
powers of tbe High Court as supplementing its appellate jurisdiction 

Where an appeal lies An appeal lies from an order granting separate 
certificates to different persons for partial collection of debts {b) or from an order 
granting a certificate where no notice of tbe proceedings was served on a part) 
interested (c^ 


An order refusing to grant a certificate is also appealable (d) even where 
tho order 13 that of tho agent to the Governor General (in certain agency tracts) 
who under Act XXIV of 1839. S 3 and rule 10(4) is constituted tho Judge of the 
principal civil court of original jurisdiction (e) An order 'refusing to grant a 
certificate In re«peot of a part only of a debt due to tbe dcoeased (/ ) or an order 
refusing to extend a certificate to debts not originally specified therein (^), is 
also appealable An order refusing to revoke a certificate granted to a person K 
appcalal le as it IS In effect an order refusing to grant a certificate to tbo sccon I 
applicant (h) 

Whero no appeal lios An order granting a certificate oonditionatly on 
the applicants furnishing security is not an order granting, refusing or revok 
mg a certificate, and therefore no appeal will lie tncrofrom (i) Accordingly 
no appeal will lie from an order requiring security (,;) or as to its msuflloioncy (1) 
or as to its amount (1) In some cases (ni) however a conditional order like the 


(o) JilnJo y Rodhe Lai 42 A 512. 
Lhandheran y Piauhahat 29 A L 

j 2C0 130 1 C 3 
(M hf-ltai *DtJ V DthI P/atad 16 A 
21 

finJj T Radle Lei 42 A 512 
d) Jocttmal y Aui/r die 18 D 743 
Rarsatal y JlhaJl 19 B 3r> 

«) lia^uhoUriJiunl y ChendtaitlieTaioJu 
31 M 362 

(/) ^Innapvtna y P\al ni 42 C IP 
23 1 C 556 

*r) Iladha Roman y Copal 27 C 
N 947 . I tnl;atfivafvfu v 
Ue^matecufu 25 M 634 rM Ml 
0 If n hj y \fatum ✓!/ 42 A 

34? r KallJjt 19 

n r>21 825 In ter Annut » 

U!h 6 C 40 

I R I , /»/ land M It 


(J) 


It) 

(ll 

fm) 


790 D/ogieanl v Afannl Lot 13 
A 214 Nannhu Afal y Gulaha 
26 A 173 Sundrammat y Lullappa 
5 ri L J 36 CautI V UflU'J 
2 A L J 696 

Rama r Papl 19 M 199 1 
Atonmo! Inee y Khtflei 1 C. 127 
•Qol P,ondkore v SI a SiCapanhl 
36 D 272 (hc»cJ note m il'-iJina) 
Rt PaJJo SanJail 3 A 3t^4 S 
KtUhna Aumif/ v PCautabai 1)9 
I C 3 

Ivcat y tveo, 20 C 2<5., „ 
S\toh1mt y Dino IJjnJ^ioo 17 V 
R 566 

RaPa Rani * D InJa^'un 25 C 
320 yilj^ y rbangamma! 20 
»1 412 Veniafjiaml y Ct nnt 

5 M I J 23 
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above haa been treated as one cotnlog under thts bection and accordingly appeals 
have been allowed . but these decisions have not found favour in subsequent 
cases (a) An order requiring fresh security to bo given has been held not to be 
appealable (b) An order refusing to cancel a certificate Is not appealable (c) 

EstoppsI Where the parties to a snit agreed to a certificate being granted 
to three persons, one of them, it was held, could not appeal against that order 
and contend that the certificate ought not to have been granted (d) 

Interference by High Court. Where the District Judge ‘only exercised 
a discretion in demanding aecunty.as be is entitled to do, this (the High) Court 
will not interfere on appeal with the exercise of bis discretion*' (el 


Review There was apparently some doubt whether the Act of I860 
provided for a review in a eertifisate matter (f) but It is now expressly conferred by 
the section No appeal lies against an order rejecting an application for review 
of an order granting a succession certifioate (ff) 


Revision The High Court can interfere m revision whero the lower 
appellate court has failed to exercise a jurisdiction vested in it by law (A) 
As to what amounts to failure to exercise a jurisdiction see the leading case of 
Ameer Ilassan v Sheo Bakth (») 

385. (S C 20). 8ttvo as provided hy tins Act, a corti- 
Effect on certi ficatt granted tliereundcr in respect of any 

^o*?ficate *’”obate offects of n deccbBcd person eliall bo 

or letters of adminis* in\alid if there Iias been n previous grant 
tration of sucli a ceitificate or of probate or letters 

of administration lo lespcct of the estuto of tho deceased 
person and if sucli piovious grant is in force 

The section A certificate will be lo\alid if tbc previous grant of a certificate 
or probate or letters of adminiatratloo be *n /orce ( j) A fresh certificate can, how> 
ever, be taken out on the death of the previous holder on pay meat of further 
Court fee (1.) A certificate of heirship granted by a Political Agent, even though 
the procedure adopted in obtaining it be irregular precludes a District Judge from 
grantiog a fresh one under (his section (ft 


(0) See Jcioda v Sujanmal 63 I C. 

646 , Nannha Afel r Guie^o 26 
A 173 

(1) Alfa Soandarl » Snncffi 20 C (ri 

641 

(r) CAendbaran v Aoufa^or 29 A 

L. J 200 130 I C 3 A) 

(d) Rayt Ra] v D'l] Ao'A, 33 A 

470 ^ fj) 

lei Sandran^al r Kf-'lapfa 5 ^L L. (j) 

36 , bthelfg Bat * l'< Asia, 7 

H c a x\vi sppdt (t) 

(/I Re P^nabetf. 1 C 101. 24 lO 

a 376 , Ha^nttda s A»9r 


9 a 394 fold . 5'c« V 

Cfenammo. 5 M H C a 417 

dm d iioci 

AarjM T Pdmeihatl. 40 A 81. 

40 I C 124 , Auio Biee t 

A^'door, 19 \\. H 413 

Bai D V LclebanJ, 19 D 

793 

II C 6 P C 

fLtt CUnd r. fhrr>FaI. 125 I 
C 322. 

Re 5««/r 20 C W. N 1125 
Aviep7me3cl t 19 

145 
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386. (S. C. 22). Wheie a ceihfioate undei this Pait 
Validation of has been supeiseded oi is invalid by reason 
mfdo'“in sKd°faah having been lavoked nndei 

to holder of Invalid Section 383, or by reason of the giant of 
oortiGoate a ceitificate to a person named in an appellate 

order undet section 38 i, or by leason of a certificate having 
been pi eviously granted, or foranyothii cause, all payments 
made, or dealings had, as legardo debts and seciiiities specified 
in the superseded oi invalid ceitifcate, to oi uith the holder 
of that certificate in ignoiance of its supersesbion oi in- 
validity, shall be held good .igainst claims under an} othei 
oei tificate 


The section This seotion reodera valid all paymunta made to or dealings 
had fvith the holder of a certificate as regards dabts and securities specified thcrcio 
oven though the certificate has bc''Q superaeded under the provisions of Ss 3S3 
and 384 or 18 iQvalid as declared by 8 OS') provided tie pa\ moots were made or 
dealings bad la igaorance of th^ eupersessloo or Invalidity of the certificate 
Accordingly all persons who have bom fide paid or dealt with such a certificate 
holder are protected against claims under any other certificate (a) See S 297 ss 
regards payments to executors or administrators under similar clroiimstsDoes 
A debtor cannot refuse to pay on tho ground that a suit regarding devolution of tbo 
deceased 8 estate is pendiog and be ma> have to pay twice over for a certificate 
aiiorda complete lademnity to tho debtor (V) 


387 (S C 25) No decision undLi thibl’ut upon mi} 
tllccit of docisioiia question of light between luy pmtios shall 
uadur Ibla Act and I,g JigJcJ (q Im tlio trni of till. Slime ntliStWII 
liability of bolder of . ,* 

certificate there m any snit or in any oLlioi pioceeaiiiff 

between the sumo parties and nothing in 
tills Part sli ill bo construed to alTcct tho liability of ntn 
IieisoiMN ho ina^ receno the ubolo or any part of any dtbt 
or sucurit} , or an} intoic-'t or dnidond on an} stcnril}, t‘> 
iccount therefor to the pei'-on lanfull} untitled tlioieto 


Tho section I ro codings under tits pirt arc of a summary nature ami 
the only thing which the Court i* re julrcd to decide in a suTiniary manner !• 
whether (he applicant has a j nn't /ac$f right to collfot the dch t (c) A grant 
of a certificate therefore doe* not rtlal llsh tho title of tho grantee ae the i elr of the 
dec*iie J id) O' to Ibo debt* and i*cori lee ■peclGed In lie cerllfi ale Accordingly 


PatanenanJj * J ttiefpan 107 
1 C 4M 39 M L- T 611 
* * TAin-fjf IOj I C 

I2J 39 M L. T *• > 


I C 392 

(J f<«m an r Qarpu 33 I C 
69ii /ri » /th i C \\ 

N •t94 
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it Is prorldcd In this section that no decision under this Part shall bar the trial 
of the tame question (e 9 of heirship or of title to debts and securities) in anjr other 
proceedings between the parties (o). The decision of the District Judge In the 
matter of a succession certificate and relating to the claims of the contesting 
parlies la In no way final or bindJne between the parlies (b}. 

388. (S. C. 26). ( 1} The Local Government may, by 
inTestiiure of In- notification iti tlic local ofllcial Gazette, 
ferior Courts with invest any Court inferior in grade to a 

jurisdiction of Dii- -p.- . • . t i -.t . ° • .t 

trici Court for pur- District Judgc With power to exercise the 
poses of this Act. functions of a District .Iiidgc under this Part. 

(2) Any inferior Court so invested shall, within the 
local limits of its jurisdiction, have concurrent jurisdiction 
with tlio District Judge in the exercise of all the powers 
conferred by this Part upon the District Judge, and the 
provisions of this Part relating to the District Judge shall 
apply to such an inferior Court as if it were a District Judge : 

Provided tliat an appeal from any such order of an 
inferior Court as is mentioned in sub-section (j) of section 
384 shall lie to the District Judge, and not to the High Court, 
and that the District Judge may, if he thinks fit, by his order 
on the appeal, make any such declaration and direction as 
that sub-section authorises the High Court to make by its 
order on an appeal from an order of a District Judge. 

(3) An order of a District Judge on an appeal from an 
order of an inferior Court under the last foregoing sub-section 
shall, subject to the provisions as to reference to and revision 
by the High Court and as to review of judgment of the Code 
of Civil procedure, 1903, ns applied by section 141 of that 
Code, be finaf. 

(4) The District Judge may withdraw any proceedings 
under this Part from an inferior Court, and may either 
himself dispose of them or transfer them to another such 
Court established within the local limits of the jurisdiction 
of the District Judge and having authority to dispose of the 
proceedings. 

(5) A notification under sub-section (?) may specify any 
inferior Court specially or any class of such Courts in any 
local area 

(u) Afiirf Lai V. Ashatfi, S8 I C. | Sahei Ram t. GabinJl, 

612 ; Afiitli Dai V Aeh \ ft) i C. 774 

5 Ub. 105. 92 I C. 138 I 
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(ff) Any Civil Goiut winch for any of tbo purposes of any 
enactment is snboidinate to, or subject to the control of, a 
District Judge shall, for the ptnposes of this section, be 
deemed to be a Com fc inferior in grade to a District Judge 

Appeaf Tfiis section, inter otta, confers on the District Judge the sainc 
appellate jurisdiction over an order of an Inferior Court as is conferred by S 3S4 
on the Higb Court over the order of a Piatrlct Court The language of the section 
13 peremptory There is no provision m the Act for o second appeal in any case (o) 
Other courts subordinate to the District Court have no power to hoar appeals in 
such cases (6) 

The SGCtlOn. The section empowers the local Government to Invest any 
Court inferior in grade to the District Judge with the functions of a District Court, 
and where an inferior Court is so invested, it has concurrent jurisdiction with the 
District Court in the exercise of alt powers conferred by the Act upon the District 
Court The power of an Inferior Court so invested la not in certificate matters 
limited by its pecuniary jurisdiction in respect of other suits (c). 

Tor NotiGcatlon issued uodcr this section see Local Hulcs ond Orders, Assam 
Ed 18'J3. p 2G8 , Bombay, Ed. 189G Vol I p 495 . Madras. Ed 1898, Vo! Ip 227 . N 
W r fi. Oudh, Ed 1894. p 12fl 


389. (S. C. 27). (/) IVIion .i coitifionto under tins Puit 
Surrender of been supcisodcd or is invalid ftom am 

eupereeded end In of tlio causes mcutionccl lu Section 330, 

\niid ccriiricjtci jjjg tbui ooF sball, on the requisition of 

tlic Court uliioli gianted it, dolivor it up to tliat Comt. 

(2) IF he uilfully and uitliont reasonable canso omits 
>■0 to deliver it up, lie shall be piinisbablo uitb fine nliicli 
iinj evtend to ono tlioiisand rupees, oi uitb impiisoninent 
for a teim ivlucb may e\tend to tliioo niontbs, oi aitb both. 

Tho section I*or similar provision ns regards tire surrender of rosotel 
t rfl ate or letters of 'idralcUtratlon, scoS 20C 


390 . (S. C. 28 ). Notuitlistanding anytbing in Hombiy 
iVovismn. wi.b Humiliation No. VtlF of 1827 , fbc pimisiotis 

I* -o 0-/1 west, e . /f)\ c-esveVv.V.e Q , 


of section 370, sub-'-i otinn (2), Fcotion 37 
’f sub-section (/), claii'-o (/), and sections 37f, 
3?r., 37t.,377, 379. 370. 881, 388, 38t, 387. 
3SS aud 3S'.i 1 itb respect to cr rlificates undei tbisl’ait anil 


to rertl 
i '•alci nrdrr nomlf 

ll^rulatlon \ III 
|h:7 


111) * /’j'jaIj-v/ 17 M 

l'7. 4 M I J 71 /Jj.ri » 
2 t I ( )*'' . » 

•f -r./ 41 I L MJ 


(*> t Hnton /!'/ 34 A 

n^i ft A u J ‘3^ , .. , 

fcj ittfUft * /^-y ' 
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applicjitioDS tliuicfor, mul of beclion 317 ii'aptct to 

llio exhibition of invonlarieb and necounta I)}’ eXecMitora and 
adininisstr.itors, hlmll, to far as they can be iniulo applicable, 
apply, rcbpccti\ely, to ccrlilicnlcs granted under that Itegula. 
tion, and applications made for corlific ites tburonndcr, after 
tbo Ifct day of May, 1S89, and to the exhibition of invontoricb 
and ncconntb by tlio holders of such certificates ko granted. 

Appeal. An appeal lica from tba order of the District Court refusing to 
grint a ccrtificato of belrablp under Reg VIII of 1827 by virtue of the provisions 
of tbia scctloo (o) Costs of proceedings under the repealed and re enacted 
Succession Act should be taxed at before the Act of l!)2j under the Bombay 
rieaden Act, 1920 (Bombay Act) (h). 


(a) Jooemol v NazU, (Sc 18 B 743 
loling Pitambei v lihiat 17 B 
230 


(&) Ha}ra)etha>arashtam v Scampar 
ihlha, 29 Bom L. R 1031 
I C 637 
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Savings. 


391. (P. 149). Notliiug in Part VIII, 
Part IX or Part X shall — 


(i) validate any testamentary disposition which would 
otherwise have been invalid ; 

(it) invalidate any such disposition which would other, 
w ise have been valid ; 


(tit) deprive any person of any right of maintenance to' 
which he would otherwise have been entitled ; or 


(in) affect the Administrator General’s Act, 1913. 


392. This BCctioD as also Schedule IX mcQtioDed therein have been repealed by 
the RepeaMng Act XII of 1927. That Act expressly and speclGoally repeals a number 
of enactments which are spent or have otherwise become unnecessary. The repealed 
section ran ns follows: 

Repeals The enactments mentioned m Schedule IX are hereby repealed 
to the extent speciGed In the third column thereof. 



ADDENDA 


P 1, end Add A court Jj not at liberty to moke lawa or amend Ibotn, even 
wbeie U is convlaccd tbdt the draftsman has blundered or tbo legislature has over' 
looked a necessary provision, J?# iJAolanatb, 58 C 801, 35 C W N 122 
P 3 D 4 fn (^) Add Rd E2ra,5^C 761 

V 4 n 1, end Add 'll!* prcsiimpt'ion that the ieg'slatttie noV intend to 
alter the law by an Act described as a consolidatory Act cannot override the plain 
meanings of the words used Rs ^ftolanath, 58 C £01, 35 C W 17 122 
P 4 n 5, after (vU) Jews Add See Re Ezra, 58 0 761 

P 5 Preamble n 5, end Add The Succession Act governs the succession to 
the estates of Chinese Buddhists whether boro in China or born In Burma who 
were domiciled and died in Burma Phan Ttyok v Aim A'yin 8 Rang 57 Sec 
Ha San v £la Chit, 127 I C 381 When the religion of a person is a fact in Issue, 
bis own solemn declaration in hfs will is admissible in evidence and Is of great 
weight, XrtOng /Tons V Aeon 7 Rang 720 

P 12 S 2 fn (j) Add Ram Chhatra v Prince Shri J/oAon, lOPat 851, 
35 0 W N 953 P C (Suit for possession will be barred under S 120 Almta 
tloa Act] 

P 14 8 2 Q 27 (ti) after (el Add But in a case where a husband and wifo 
executed tboir wills simultaneously and lo similar terms and In that sense 
mutually, the Privy Council held that a second Will by one of them on succeeding 
to the estate of the other was effective 10 tbe absence of evidence of an agreement 
not to revoke the wills after the death of one of the parties 27o question of 
election arises in such a case if the testators dispose of their own respective 
properties, Gray v Perpetual Trustee Co ,26 A L J 1239 F C 

P.14 fn (ff) Add Shemailv Sheikh Ahmed, H Bom L B 10S6 
P 17 S 4 n 3 para 1, end Add For a case of a Christian convert to Hinduism 
eeftRatouuv jferar^v, 52M 16Q 55 M l> J 34,0 

P 18 8 4, after n 8 Add 9 Jews 3 be Jews are governed by the Succession 

Act and not by tbeir customary law. Re Ezra 58 C 761 

P 49 S. 37 D para 2 after (a) Add The word child m the section docs not 
Include an illegitimate child. Re Ezra 58 C 761 

P.61 8.57 n 7, end Add See l/makanta y Biswambhar 8 Pat 419 The 
Hindu Wills Act did not cease to be applicable to a place in which It was already 
Id force by re distribution of territories, ^afyaranjan T Annapurna, 48 C L J 523 
P 61 S 57 D. 8, end Add A declaration of testamentary intentions to which 
effect was to be given by a written will cannot be regarded as an oral will 
as It cannot be inferred that there was the intention that the oral declaration 
should itself operate as a testamentary disposition of the declaraot’s property, 
IcnlolBaov Aamdeo, 29 A A J 1131 P.C 

P. 61 S 57 f n (0 Add ^risAnarao ▼ Sandora Rao, 35 C W N C17 p C 
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PART XI. 


MiscellaneouB, 


Savings. 


391. (P. 149). Nothing in Part VIII, 
Part IX or Part X shall — 


(i) validate any testamentary disposition which would 
otherwise have been invalid ; 

(it) invalidate any such disposition which would othor- 
w ise have been valid ; 

{Hi) deprive any person ol any right of maintenance to' 
which he would otherwise have been entitled ; or 

(in) affect the Administrator General’s Act, 1 913. 


392. This section as also Schedule IX mentloDed therein have been repealed by 
the Repealing Act XII of 19^7. That Act expressly and specifically repeals a number 
of enactments which are spent or have otherwise become unnecessary. The repealed 
section ran as follows: 

Repeals. The enactments mentioned in Schedule IX are hereby repeeled 
to the extent specified in the third column thereof. 



ADDENDA 


r. 1, end Add A court i« not at liberty to male or amend them, eren 
where it l«conTlnccd that the draftaman hat blundered or the leglilature has orer- 
looked a neceiiarrrroTlsIon, ^e iJAolonarA 5S C 801 35 C W N 122 
I’.3 0 d fn (g) Add rerrm.SSC 761 

Tin l.cnd Add The rrMumption that the legislature did not intend to 
alter the law by an Act detcribed at a coDsolidatory Act cannot orerride the plain 
aeanlngi of the words used Te AAolanaM. 5$ C 801, 35 C W' N 122 
IM o 5, after (vll) Jews Add See /Trru SS C 761 

r 5 Preamble n 5 end Add The Succession Act governs the succession to 
the estates of Chinese Buddhists whether boro in China or born in Burma who 
were domiciled and died la Burma Phan Tigol r Lim Kgin 8 Rang 57 See 
Jfa San T ila CAi(, 127 I C 381 When the tel gion of a person is a fact in issue, 
bis own solemn declaration In his will Is adm ssible in evidence and is of great 
weight. Iwoajr J^one V Leoa AA, 7 Rang 720 

P 12 S 2 fn (j) Add Pam Chhatra v Prxnce Shri J/oAon, 10 Pat 851, 
35 C W N. 353 P C (Suit for possession wiU be barred under S 120 Limita 
tlon Act) 

P 14 S 2 D 2? (id after (c) Add But io a case where a husband and wife 
executed tbcir wills simultaneously and m similar terms, and In that sense 
mutually, the Privy Council held that a second will by one of them on succeeding 
to the estate of the other was effeclivo in the absence of evidence of an agreement 
not to revoke the wills after the death of one of the parties No question of 
election arises in such a case if the testators dispose of tbeir own respective 
properties, Croy T Perpetual Trustee Co A L J 1233 P C 

P.14 fn Ig) Add SAemaW v Shetkh Ahmed 33 Bom L R 10S6 
P 17. S 4 n. 3 para 1 , end Add For a case of a Christian convert to Hinduism 
see Nafansi v 3forarjt, 52 M 160 55 M L J 340 

P 18 S 4, after n 8 Add 9 dews 1 ho Jews are governed by the Succession 

Act and not by their customary law. Re Ezra 58 C 761 

P 49 S. 37 D para 2 alter (a) Add The word child lu the acction does not 
Include an illegitimate child Re Ezra 58 C 761 

P.61 S 57 n 7, end Add See Cmakanta v BtswamOhar 8 Pat 419 The 
Hindu Wills Act did not cease to be applicable to a place in which it was already 
Id force by re-distributlon of territories Satyaranjan r Annapurna, 48 C L J 523 
P 61 S 57 ° end Add A declaration of testamentary intentions to which 
effect was to be given by a written will cannot be regarded as an oral will ^ 
as It cannot bo inferred that there was the intention that the oral declaratio 
should itself operate as a testamentary disposition of the declarant’s prope 
VenkatRaoy Namdco. 29 A L J 1131 P.C 

P. 61 S 57 f n. (») Add fE o v Sundara Rao, 35 C W N 61 
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P G2 S 57 n 11, end Add The mere fact lb it a son wds born to the testator 

after the execution of the will is not sufficient to raise the presumption that the 

will waa revoked Efari v Podet 55 C 48^ 

P 86 B 61 n 6 after (i) Add Thus undue influence is not established merely 
by shewing that the eldes eon was entirely disinherited and another son given the 
entire estate Leong Hone v Leon Ah 7 Rang 720 

P 96 S o3 f n (/) Add Jhakur Shtam v Thak r Jagannalh 26 4 L J 28 
32 C W N 305 P C 

P 111 S 69 1 1 after (a) Add or the factum of adoption Ragkbit v liau 132 
I C 481 32 P L R 482 (if the property be ancestral the adopted sons rit,ht to 
inherit will prevail) 

P 111 S 69 f n (Q) Add Efartv Podet 55 C 482 

P 119 S 70 para 3 after {/) add The doctrine of dependent relative revoca 

tion applies only when there la a revoking clause m the later will Prior wills 
would only bo revoked by reason of and to the extent of its inconsistency w th the 
later wills if the later wills effect noth ng te be inoperative the prior will mus) 
stand RamCharanv Oobinda 49 C L J 431 

P X29 S 73 f u (g) Add Ram Chhatra v Prince Shrt Uohan 10 Pat 851 35 
0 W N 953 P 0 

P 130 S 73 f n (a) Add Gooneewardene v Gooneewardene 61 M L J 340 

P 131 S 74 f n (e) Add Pofav Koklan 11 Lab 657 ^>8 A L J 1188 59 M L 

J 621 P C 

P 132 S 74 n 4 after ta) Add The primary duly of a court of construction is 
to give the words of the will their plain and natural meaning Where the words 
of a Will are specific the courts must construe the words as they find them 
Boloy Kollan 11 Lab 657 59 M L J C2P C 

P 132 S 74 f u lol end Add (Where a testator d sposcs of ancestral property 
it IS not within the province of the court to speculate what he might have done 
had he known of the alleged m stake) 

P 132 S 74 f n (6) Add Natwar v Lw 28 A L J 1391 

P 132 S 74 f n (/) Add Jto v litkman 8 Lah 219 {where the words are 

clear the will has to be construed according tho plam language) 

P 137 S 74 f n (d) Add Raghunath v Prutubgarh jC I A 372 27 A 
L J 1265 P C 

P 170 S 83 n 5 (ii;) end Add The words malil o qabi I nib full owner 
ship In property PitchChanlv RipChtnd 31 C W N 102 

1 170 S 83 Add C Muhatmalin Law Tho creation of a life estate docs i ot 
seem to ho consistent with Mubamniadan i sago ami thero ought to I c deaf j roof 
of so unusual a transaction Abadt Ueganv AiohatimcJ C Luck -8’ 1331 C 7i>3 
P 170 S 83 f n (7) after 84 P C Add Natu.ar v L 1 28 A L J 1391 
Nom/luhorev P«8u;ofi 7 Pnt 390 

1 I**! S 87 f n {i) Add /7ipf noth v I rataljarh 50 I A 372 27 A L J 
■•05 P C 
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P 17C S 88 f n (6) Add SUyarnjanv Annapurna 48 C L J 523 Muharram 
V Barkat 12 Lah 28G 125 I G 886 

P 17G S 88 f n (c) Add Raghunatk v Pratabgarh 56 I A 372 27 A L J 
12G5 P C 

P 181 S 86 f D (p) Add Satkarhi V ffa artlal 57 C 1025 gift for punyakaryc 
(pious or p ous and religious acts) 

P 195 end S 93 n 2 Add The term heirs includes both male and female 
heirs, iJ/»r Safdar v ilirza ^fakau^Iah 34 C W N 208 P C 

P 2C0 S 95 D I after the words passes to the legatee Add Abadt Begam t 
Mohammad 6 Luck 282, 132 I C 753 (the will has to be construed as a whole and 
Its Import deduced in the ordinary way— absolute interest held to pass to widows 
and daughter) 

P 200 S 95 n 1 end Add The section is made applicable to the will of a 
talukdar by the Oudli Estates Act 18C9 S 19 Abadt Begam v 3/o^ammad, C Luck 
282 132 1 C 753 

P 202 S 95 n G (0 end Add This view is supported by the decision of t!ie 
Privy Council in ShaUg Ram v (^baranjit 33 Boiji L R 1578 where it has been 
pointed out that it was at one time held by some of ibe courts m India that under 
the Hindu law, 10 the case of immovable property giren or devised by a husband to 
his Wife the wife had no power to alienate unless the power of alienation was 
conferred upon her lo express terms But it has been iicld by decisions of tho 
Board that this proposition Is not sound and that if words were used conferring 
absolute ownership upon tho wife the wife enjoyed tho rights of ownersfal; 
without being conferred by express and additional terms unless the circumstances 
or the context were sufliciont to shew that absolute ownership was not intended 
But a leaning towards tbo older V ew IS indicated id Mohan Singh v Our Deit 12 
Lah 767, 131 1 0 738 

P 204 S 95 n G end Add There is no presumption of limited ownership In 
the case of gifts to females without words of lohcritance parti'^ularly If the will 
be in English Pramathanath t Suprakasb 58 C 77 Bipradas v Sadhan 5C C 790 
In the case however of a gift to daughters In these terms— that they shall be 
my lawful heirs and they alone shall Id equal shares become owners of all my 
properties subject to the provisions of this will the two daughters si all acquire 
all manner of rights consistent with Hindu l®w —the Privy Council held that the 
daughters acquired the interest of a daughter as rccegnlsd by Hindu law at baa 
indeed been cleirly indicated by the testator The Privy Council observed that 
the circumstances of the testator referred to in his will and surrounding him at 
its dale are not irrelevant upon the question of construction as to whether an 
absolute Interest was conferred on the daughters A power to al enate Is an 
essential incident of an absolute Interest m property Joydurga r Saroj Piirtjan 
50C L J 481 

P 208 S 96 n 3 end Add 3\bcrea testator gave the Income to hU two son 
for life the corpus to go In equal shares to auch persons as each of tfs two 
■hall appoin and in default of appointment, to their heirs cr legal rejmer 
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held the bequest conveyed an absolute estate in a moiety to each of the sons 
Balthazars Balthazar 31 C W N 992 

P 210 S 97 f n {h) Add Abadi ifegtom v Mohammad 6 Luck 282 132 1 0 
"53 7G5 (the words and your heirs or upon you and your heirs for ever are words 
of limitation and not of purchase and cannot therefore imply a grant of an absolute 
estate of inheritance 

P 217 S 100 n 8 end Add The word sanfan means Issue and is not limited 
to male issue Aunmd v Jogendra 31 C W N 854 

P 238 S 106 f n Ih) Add Jtov Rukman 8 Lah 219 (gift to several without 
spec iication of shares creates a tenancy m common), see cases cited 

P 247 S 110 n end Add The Indian law speakingbioadly, does not lecogmse 
the distinction between legal and equitable property Tagore v Tagore I A Sup 
Vol 47 71 Wehhv Maepherson 30 1 A 238 245 31 C 57, 72 Under that law 
therefore there must be one owner and where property is vested in a trustee the 
owner must be the trustee Ram Chhatra v Prxnce Mohan 10 Pat 851 P 0 

P 281 S IIG n 4 end Add Where a bequest was void because it Infringed 
the rule laid down in S 113 a subsequent bequest was held not affected because it 
was not a bequest following a prior void bequest but was an alternative bequest 
Dharsan Singh v Walt Khan 116 I C 30 

P 303 S 120 f n (p) Add A contingent interest is not affected by the invalidity 
of a prior bequest and a transfer of interest after the happen ng of the contingency 
IB valid and binding Ibid 

P 312 S 124 n I para 1 end Add In cises comtig under tl i8 eootvon the 
question is to ascertain when the fund bequeathed is payable or distributable 
^nUjaranjan s Annapurna 48C L J '>23 

P 313 S 124 n 1 end Add The rule laid down m the section Is a rule of 
law and not of construction Kamla Prasad v ilfurli 94 1 C 750 

P 315 S 124 para 1 end Add A reference to death will prima facie refer 
to death at any time upon the wording of the will in suit the Prlyy Council 
regarded the reference to bo to death In the lifetime of the testatrix Sureshv 
Jjatirmojce a3 C L J 129 35 C W N Gl 59 M L J 394 

P 31G S 214 n G end Add Thus where a testator provided that I Is wife 
along with hs minor son was to enjoy the properly jo ntly and m case the minor 
son dies before bis mother then the latter all'll! bo held and considered to (e the 
OMierof tie said minors half share lo the entire property and the son attained 
majorlly and died it was held that the words of the will were specific so that tie 
defeasance clause came into operation on the death of the son and the provision 
in the will could riot be restricted to the case of the son dying before tl o testator 
1 r dying during minority Boto v Ao//o 11 Lah C37 28 A L J 1188 59 M L J 
C21 P C 

P 3P S 124 n 8 Illust (») cod Add In Salgarinjai v Annapurna 
4S t t J 5^3 tie distribution was to tale place on t! o testator a death and the 
't cclf e I iinrcrt »ii cve t i ot I appening then tl o j Ifl < rcr w is lid I Inoperative 
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r 330 S 127 n 4 end Add A to daughter on condition that In case of 
her mtrntge before the deith of the testator's ■on she will not take any Interest 
asder the will haa been held to I c a condition not In restraint of marriage and 
consequently not Told CoVn t Tohen 51 C t> J 321, Re Laynon, (1897) 2 Ch 264 
ditigd 

r. 31I 8 13), n 4, end Add NVhere a testator purported to dispose of bis 
ancestral Bi well as self acquired irntnovable property by wil] and provided that 
In cast any of bis heirs claimed his share la the ancestral property, be should 
forfeit the self acquired property devised by the trill, Aefi, a caso of election arose 
Such a condition cannot he held in Icrrorcn merely (see illust ii^, ^is^an CAani t 
A' lrjnjon, 10 Lab SS** 

P. 352 S 133 n 2, end Add 3 138 applies only to a case where the bequest 
Is an absolute bequeat cither to a particular person or for the benefit of a particular 
person The section does not render conditions restraining alienation void where 
the bequest Is limited to the life of a particular legatee Kedar v Onyo, 52 C L J 
ICS. 129 I C 8(G 


P 354 S 133 n 8 end Add Where an entire estate was conveyed to a 
person subject to the condition, tir. that a particular village was to form an 
exception to the conveyance, thoro was no repugnancy in the true sense of the 
term It meant a disposition of the entire estate with the exception of this 
particular village, fufeA CAond r RupChond 31 0 W N 102 


P 407. S 211 0 12 «od Add (Newpsra) The above view has been 

corroborated by a recent Prlry Council decision which lays down in clear language 
that property vests In an executor to all cases on the death of the testator and 
the executor baa power to dispose of the properties for the purpose of discharging 
debts due to the testator without having previously obtained probate of the will 
The wording of S 4 of the Probate and Administration Act is identical with that 
ofS. 179 of the Succession Act and It bns never been held that 8 179 applies only 
to an executor who has proved the will With regard to the previous Pnvy 
Council rulings, it has been pointed out that this question was not under consi 
deration in Adm Genl v. Premlal, 22 I A 107. 22 0 788 and isolated quotations 
from Afirso A'urrufiifairt V Peara Saheb.Ztl A 244. 33 0 116 cannot bo regarded 
as suggesting that in the view of the Board the vesting under this section or the 
power of disposal under S 90 of the Probate and Administration Act (now S 307) 
Is dependent upon the grant of probate S 211 makes no reference to probate, 
nor does the definition of ' executor m S 2 (c) suggest that probate is any part 
of his title, Kadtyala Venkafaaubbamna ▼ Katreddi Ramayya. 62 Jl L J 365 
P C affirming 49 M 261 50 M L J 308 


P 471 S 211 n 22, end Add Where letters of administration are granted 

in respect of the estate of a deceased Jfobammadan the statutory '^®®**“* under the 

Act takes effect in substitution for the vesting in the heirs which exists between 
the death of the deceased and the grant of the letters, Laxmtdaa v lamntl, 28 
Bom L n 1262, 99 I C 482 


P.479 S 219 f n. (0 Add 
M L T 129 
105 


Skadagopa v 


TTiirumn/anrnmi, 30 I C 27 
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P. 495. S. 218. f. n. (d). Add. Kamla Prasad v. Murli, 94 I. C. 750. 

P. 506. S. 222. Para 1| end. Add. There is a presumption that a person dies 
intestate unless a Trill be established. Cfanshamdoss r. T^Taratfandoss, 53 31. L. J, 
709, 106 I.0. 150. 

P.522. S. 227. n. 1, end. Add. To the same effect is the decision in the recent 
Privy Council case of Kadiyala v. Katreddi, 62 AT. L. J. 365 P. C. There it is 
laid down that the provisions of this section do not. imply that before probate 
the executor has no title but are only intended to simplify the proof of bis title as 
dating from the testator's death. Before the grant, it is obvious, that in every 
case whether either the will itself, or anything done ‘under it by the executor is 
challenged, proof of execution and capacity^ on the part of the testator, and of 
the appointment of the executor would be required. The object of the section is 
to get rid of this multiplication of proofs. Probate once granted authenticates 
the will against all the world • it affords a ready means of proof of the contents 
of the Tvill (see Ss. 41 and 91 Evidence Act); and it is a complete answer by the 
executor of any challenge of his authority as such. 

P. 531. 8. 229. n. 1, end. Add. See the Administrator General’s Act, III of 
1913 Ss.Sand 9. 

P, 548. S. 241. n. 1, end. .Add. The Administrator General is entitled to a full 
grant of administration under certain circumstances contemplated in this section 
os mere request. 

P. 576. 8. 258. a. 6, end. Add. The word ‘ may ’ is an enabling word but under 
certain circumstances may have a compulsory force, fiarnandan v, Baliram 130 
I. 0. 785. 

P. 582. S. 263, 1. 1, after n. (a). Add. If any of the grounds mentioned in the 
section has been made out an order for revocation should be made, Kalimuddin v. 
Hara Sundari, 109 I. C. 243. 

P. 591. S. 263. n. 16, end. Add. From a refusal to grant probate it by no means 
follows that in the opinion of the Court the will propounded is not the genuine 
will of the testator, particularly where the Court did not come to the conclusion 
whether the will was a forgery or not, Oanesh v. 7?aT7i Chandra, 21 B. 563. 



SCHEDULE I. 

(Sec Section 28-) 
TABLE OF CONSANGUINITY. 
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SCHEDULE. 


SCHEDULE 11. 

PART I 

{See section 55.) 

(1) Brotherfa and sisters, and the children or lineal descendants 
of such of them as shall have predeceased the intestate. 

(2) Grandfather and grandmother. 

(3) Grandfather’s sons and daughters, and the lineal descen- 
dants of such of them as have predeceased the intestate. 

(4) Great-grandfather and great-grandmother. 

(5) Great-grandfather’s sons and daughters and the lineal 
descendants of such of them as have predeceased the intestate. 

PART II. 

{See section 56.) 

(1) Father and mother. 

(2) Brothers and sisters and the lineal descendants of such of 
them as have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmother. 

(4) Children of the paternal grandfather, and the lineal descen- 
dants of such of them as have predeceased the intestate. 

(5) Paternal grandfather’s father and mother. 

(6) Paternal grandfather’s father’s children and the lineal 
descendants of such of them as have predeceased the intestate. 

(7) Brothers and sisters by the mother’s side and the lineal 
descendants of such of tVi^m as have predeceased the intestate. 

(8) Maternal grandfather and maternal grandmother. 

(9) Children of the maternal grandfather, and the lineal descen- 
dants of such of them as have predeceased the intestate. 

(10) Son’s widow, if she has not re-married at or before the 
death of the intestate. 

(11) Brother’s widow, if she has not ic-married at or before the 
death of the intestate. 

(12) Paternal grandfather’s son’s widow, if she has not re- 
married at or before the death of the intestate. 

(13) Maternal grandfather's son’s widow, if she has not re- 
married at or before the death of the intestate, 

(14) Widowers of the intestate’s deceased daughters if they 
have not rc-morried at or before tho death of the intestate. 

(15) Maternal grandfather’s father and mother. 

(16) Children of the maternal grandfather’s father, and the 
lineal descendants of ■■nch of them as have predeceased the 

■ vCHlatc. 
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(17) Paternal grandmother’s father and mother. 

(18) Children of the paternal grandmother’s father, and the 
lineal descendants of such of them as have predeceased the intestate. 


SCHEDULE III 

(See section 67.) 

Provisions of Part VI applicable to certain Wills and 
Codicils described in section 57. 

Sections 59, 61, 62, 63. 64. 68, 70, 71, 73, 74, 75. 76, 77, 78, 79 
80, 81, 82. 83, 84. 85. 86, 87, 88, 89, 90. 95, 96. 98. 101, 102, 103, 104, 105, 
106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 119, 120. 121, 
122, 123,124.125.126.127.128, 129. 130, 131, 132, 133 134, 135, 136, 

137, 138. H9, 140, 141, 142, 143. 144, 145, 146. 147, 148, 149, 150. 151, 

152, 153, 154. 155, 156, 157, 158, 159, 160, 161, 162. 163, 164, 165, 166, 

167, 168, 169. 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 
182, 183, 184, 185 186, 187, 188, 189, and 190 

Restrictions and modifications in application of foregoing sections. 

1. Nothing therein contained shall authorise a testator to 
bequeath property which he could not have alienated inter yjios, or 
to deprive any persons of any right of maintenance of which, but 
for the application of these sections, he could not deprive thorn 
by will 

2. Nothing therein contained shall authorise any Hindu, 
Buddhist, Sikh or Jama, to create in property any interest which 
he could not have created before the first day of September, 1870 

3. Nothing therein contained shall affect any law of adoption 
or intestate succession 

4 In applying section 70 the words ‘than by marriage or” 
shall be omitted. 

5 In applying any of the following sections, namely, sections 
seventy-five, scventy-six, one hundred and five, one hundred and 
nine, one hundred and eleven, one hundred and t\\el\c, one hundred 
and thirteen, one hundred and fourteen, one liundrcd and fifteen, 
and one hundred and sixteen to such wills and codicils the words 
* son,” “sons,” “child,” and “children” shall be deemed to include 
an adopted child, and the word “grand.childrcn” shall bo deemed 
to include the children, >shether adopted or natural born, of a child 
whether adopted or natural-born , and the expression “daughter 
in-la%\” shall be deemed to include the wife of an adopted son 

SCHEDULE IV. 

1 f section S74 (?) 1 
Form of Certificate. 

I, A. B., Rcgi'^trar (or as the ra«;e may be) of the High Court of 
Judicature at os the case may be) 

hereby certify that on the day of 

, the High Court of Judicature at 
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(or as, the case may be) granted piobate of the will ( 0 / lettcis of 
administration of the estate) of C D, late of 

deceased, to E F of and G H of ' 

and that such probate (or letters) has (oj have) effect over all tlio 
property of the deceased throughout the whole of British India 


SCHEDULE V. 

[ See secfton 284 {4) ] 

Form of Caveat 

Let nothing bo done in the mattei of ^hc estate of A B , late 
of > deceased, who died on the day of at 

> Without notice to C D of 

SCHEDULE VI 

{See section 280 ) 

Form op probate 

I. , Judge of the District of [ 0 / Delegate 

appointed for granting probate or letters of adinini'stration in {here 
insert the limits of the Delegate's junsdtclton)], hereby make known 
that on. the day of in the year , 

the last will of late of , a copy whereof is hereunto 

annexed, was proved and registered before me and that administra 
tion of the property and credits of the said deceased, and in an> 
way concerning his v/ill was granted to , the executor 

in the said will named, he having undertaken to admimstor the 
same, and to make a full and true in\entory of the said property 
and credits and exhibit the same in this Court withm six months 
from the date of this giant or within such further time as the Court 
may, from time to time, appoint, and also to render to this Court a 
true account of the said property and credits within one year from 
the same date, or within such further time as the Court may, from 
tunc to time, appoint 


SCHEDULE Vn 

{See section 290) 

Form of Letters or ADMINISTRVTIO^ 

I, , Judge of the District of jo/ Dele 

gate appointed for granting probate or letters of administration in 
{here ifiscit th( limits of the Dcleonlc's 3nrisrliclion)\,]\CTchi make 
known that on the day of letters of adminivtra 

tion (with or \Mthout the viU annexed, as the case may 6c/, of flio 
property and credits of , late of , dccoa'-od, were 

granted to , the father (or us the 00^,0 may 6e) of the 

deceased, he lm\ing undertaken to administer the «5amo and to make 
*a fail and true msontory of the sold property and credits and 
exhibit the same m this Court within six months from the date of 
this grant or wUhin such further time ns tlic Court may, from time 
tune, appoint, ond also to render to this Court a true account of 
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the faid property and credit*? witliin one year from the same date, 
or within such further time n«? the Court may, from lime to lime, 
appoint. 


SCHEDULE VIIL 


(Sre ^ec/io» 977.) 

Form or Ckutificate and Extended Certificate. 

In the Court of 

To A. B. 

WhcTca*? you applied on the day of for a ceitifi* 

rate under Part X of tlic Indian Succession Act, 1925, in respect of 
the followinff debts and securities, namely r — 


Debts. 

Serial 

number 

! dumber of 
i Debtor 

1 

Amount o{ debt, 
lacludios interest, on 
date of application for 
* certificate 

1 1 

Description and date 
of loatrumaDt, if any, 
by wbieb the debt is 
secured 

1 

1 

j 

1 




Securities. 


1 

Description 


Sena] 

□umber 

Plstin- 

gUisblDg 

□umber 
or letter 
of security 

Name, 
title or 
class of 
security i 

Amouot 1 
or par 
value of 
security 

UBiket'TBlue of security 

OD date of application 
for certificate 





1 


This certificate is accordinply granted to you 'and empowers 
you to collect those debts [andj [fo recettc] [‘n/ciesO [d»eit/cHdal [on] 
[to nego/iafel \lo iransfer\ [i/iosc sccurihesl, ^ 

Dated this ^ day of 


Btsirief J 
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(o? as tile case may be) granted piobatc of the will (oj letters of 
administration of the estate) of C D , late of 
deceased, to E F. of and G H, of 

and that such probate (or letters) has (oJ have) effect over all the 
property of the deceased throughout the whole of British India 

SCHEDULE V. 

I See seefton 3S4 {4) J 
Form of CAvcAr 

Let nothing be done m the matter of ‘■he estate of A B , late 
•^f . deceased, who died on the day of at 

, without notice to C D of 

SCHEDULE VI 

(See seclton ) 

Form op Probate 

I. , Judge of the District of [oi Delegate 

appointed for granting probate or letters of admirti‘‘tration in (/<crt 
insert the limits of the Delegate'^ junsdiction)], hereby make known 
that on the day of in the year , 

the last will of late of , a copy whereof is hereunto 

annexed, was proved and registered before me and that administra 
tion of the property and credits of the said deceased, and in an> 
way concerning lus will was granted to , the executor 

in the Said will named, he having undertaken to administer the 
same, and to make a full and true inventory of the said property 
and credits and exhibit the same in this Court within six months 
from the date of this grant or within such further time as the Court 
mai , from time to time, appoint, and also to render to this Court a 
true account of the said property and credits within one year from 
the same date, or within such further time as the Court may, from 
tunc to time, appoint 


SCHEDULE VU 

{See section 290 ) 

Form of Letters oi ADMiNisiamoN 
I, , Judge of the District of [u' Dele- 

gate appointed for granting probate or letters of administration in 
{litre insci/ ///( limits of the Dr/cynte’s ;«r/sf/tr/io;i)I. hereby make 
knoi%nthnton the day of letters of ndmini‘'tra. 

tion (\vith or ^Mthout the will annexed, as the case may be), of the 
property and credits of , late of , deceased, «cro 

granted to , the father (or as the case may be) of the 

deceased, be ha\inK undertaken to administer the same and to make 
'ii full and true inventory of the said property and crodils and 
exhibit the Paine in thiH Court w ithm mix months from the date of 
this grant or w ithin s^ch further time as tlio Court may, from time 
V tune, appoint, and also to render to this Court a true account of 
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the paid properly and crcdil^ witliin one year from the same date, 
or within such further time o«» the Court may, from time to time, 
appoint. 


SCHEDULE VIII. 

(Sre •icclion 977.) 

Form or Certificate and Extended CcRTincATR 
In the Court of 

To A. B. 

Whereas you applied on the day of for a certifi- 

cate under Part X of the Indian Succession Act, 1925, in respect of 
the following debts and securities, namely 


Debts. 

Serial 

Qumber 

humbef Of 
Debtor 

, 1 

Amount of debt. 
Including iotcreet, on i 
date of application for i 
* certificate 

1 ! 

Deacriptloo and date 
of lostrument, if anr, 
by which the debt is 
secured 


i 

1 




Securities. 



Description 


Serial 

number 

Dlstin- 

gulshiDg 

□umber 

1 or letter 
of security 

Name, 
title or 
class of 
security 

1 

Amount 
or par 
value of 
security 

Market-value of security 
on date of application 
for certificate 







This certificate is accordingly granted to you ‘and empowers 
you to collect those debts [and] \ior€ceive\ {inteiesl] [dividends^ [o?j] 
[to negotiate] [to transfer] [those secuiities], ^ 

Dated this ^ day of 


District Jud 
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(or as the case may be) granted probate of the will { 0 / Icttcis of 
administration of the estate) of C D , late of 
deceased, to E F of and G H of 

and that such probate (or letters) has (oj have) effect over all the 
property of the deceased throughout the whole of British India 


SCHEDULE V. 

[ See secfwn 28i (^) J 
Form of Caveap 

Let nothing be done m the mattci of <^hc estate of A B , late 
of , deceased, who died on the day of at 

, Without notice to C D of 

SCHEDULE VI 

{See section iiSO ) 

Form of Probate 

Ii , Judge of the District of lor Delegate 

appointed for granting probate or letters of adinirii‘'tration in (/icrc 
insert the hnnts of the Delegate's iurisdiction)\, hereby make known 
that on the day of m the year , 

the last will of , late of , a copy whereof is hereunto 

annexed, svas proved and registered before me and that administra 
tion of the property and credits of the said deceased, and m an> 
way concerning his will was granted to , the executor 

in the said will named, he having undertaken to administer the 
same, and to make a full and true inventory of the said property 
and credits and exhibit the same in this Court within six months 
from the date of this giant or within such further time as the Court 
inaj, fiom tunc to time, appoint, and also to render to this Court 1 
true account of the said property and credits withm one year from 
the same date, or witliin such furtlier time as the Court may, from 
time to time, appoint 


SCHEDULE VII 

(See section SOO) 

Form 01 Letters 01 Administration 
J, , Judge of the District of {of Dele- 

gate appointed for granting probate or letters of administration in 
(hire tnsc/i Uh limit'i 0 / the Vrlcyatc's ;iiriyfiction)], hereby make 
known that on the day of loiters of ailmini^^tra- 

tion (with or \Mthout the will annexed, as the case may bo), of Ibo 
properly and credits of , late of , dccoa‘>od, ^^cre 

granted to , the father ( 0 / as the case may be) of the 

deceased, he having undertaken to administer the same and to make 
'a full and t rue * ln^ entory of the said property and credits and 
exhibit the same in this Court within MX months from the date of 
this grant or withm ‘•uch further time as the Court may. from time 
■j tune, appoint, and also to render to this Court a true account or 
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the faid properly and credits within one year from tlio same date, 
or within such further time os the Court may, from time to time, 
appoint. 


SCHEDULE VIII. 


(See tecUon ?77.) 

Form or Ckrtificate and Extended Certipioate. 

In the Court of 

To A. B. 

Whereas you applied on the day of for a certifi- 

cate under Part X of tlie Indian Succession Act, 1925, in respect of 
the follow’inB debts and securities, namely : — 

Debts. 


Serial 

number 

Numbirr of 
Debtor 

, 1 

Amount of debt, 
including lotereet. on 
^date of application for 
certidcate 

Description and date 
of iostrument, if sn^, 
br which the debt is 
secured 






Sectinlies. 


1 

Sena] 

number 

Descbiptiom 

Market-value of security 
on date of application 
for certificate 

Dietin' 
guisbing 
number 
or letter 
of security 

Name, 
title or 
class of 
seouilty 

Amount 
or par 
▼alue of 1 
security 

1 




1 



This certificate is accordingly granted to you and empowers 
you to collect those debts [and] [fo receive] [in/eiest] (rfjujrfeiids) [oii] 
[to negotiate] [to transfer] [those seem itics], 

Dated tins ^ day of 


r 

District Jut 






840 


SCHrDUT.R. 


In the Court of 

On the application of -H. made to ine on the day of 
, , I hereby extend this certificate to the following debts and 
securitieSj namely : — 


Debts, 


Serial 

number 

1 

1 Name of 

1 debtor 

1 

1 ^mouat of debt, 

iDCluding intereat, on 

1 date of apj^ication for 

I ezteasfoQ 

1 Description and date 

of instrument, if any, 

) by whjcb the debt is 

[ secured 

1 

1 

! 

i 

i 

1 

1 

1 

! 

1 

• 


Securities. 



1 Descbiptioh 


Serial 

number 

DIstia- 
guisblng 
number 
or letter 
ofserurity | 

Name, 
title or 
class of 
security 

1 

Amount 
or par 
value of 
security 

Market'Value of security 
on date of application 
for extension 


I 

1 

i 

1 

1 


This extension empowers 4. to collect those dobU laudl 
[to receiv^ [interest] [ilividemisl {nn\ [to vc<jotintc\ f^o iraniferl K/iov 
srcwrih'csl. 


Dated this 


day of 


Di''tri(t JudiV' 
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SCHEDULE IX. (Repealed) 

This Schedule along with S 392 has been repealed by Act XII 
of 1927, S 2 and Schedule The Schedule ran as follows:— 


(See seetton SOS.) 


Enactments repealed. 


Number ^ 

and 

Year 

Short title 

Extent of repeal 

XIX of 1811 

The Succession (Property 
Protection) Act 1841 

So much as has not already been 
repealed 

Xof 1865 

The Indian Succession 
Act, 1865 

So much as baa not already been 
repealed 

XXI of 1865 

The Parai Intestate Sac* 
cession Act, 1865 I 

Tbe whole Act 

xxioiisro ' 

The Hindu Wills Act 1 
1870 

So much as has not already heati 
repealed 

III of 1874 

The Married Oman's 1 
Property Ket, 1874 

Tbe last paragraph of section 2 

V of 1881 

The Probate and Adrni* 
nistratlon Act. 1881 

So much as has not already been 
repealed 

VI of 1881 ^ 

The District Delegates 
Act, 1881 

Tbe whole Act 

VI of 1889 

Tbe Probate and Admi 
nUtratioD Act, 1889 

So much as has not already been 
repealed 

VII of 1889 

Tbe Succession Certificate 
Act, 1889 

So much as Is unrepealed, except 
section 13 

II of 1890 

The Probate and Adml 
nistratlon Act, 1890 

So much as has not already been 
repealed 

VII of 1901 

Tbe Native Christian Ad- 
ministration of Eatatea 
Act, 1901 

So much as has not already been 
repealed 

VIII of 1903 1 

The Probate and Admi 
nistratlon Act, I9D3 

So much as has not already been 
repealed 

XVIII of 1919 

The Repealing and Amen 
ding Act, 1919 

So much of Schedule I as refers 
to Act X of 1865 or to Act V 
oflSSl 

XXXVIII of 1920 

The Devolution Act, 1930 

So much of Schedule I as refers 
to Act X of 1665 or to Act 
of 1831 


m 
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FORMS & PRECEDENTS. 


1. A Will Containing the usital bequests. 


I, A. B. {testator) of do hereby revoke all other wills and codicils and 

testamentary dispositions at any time heretofore made by me and declare this to 
niy lest will and testament [the form in common use in England runs as follows ; — 
This is the last will of me A. B. of by occupation . I revoke all other 

wills and testamentary dispositions by me heretofore made], 

1. I appoint my son 0. D. of and my friflnd E. F. of to be 

executors (or executors and trustees) of this my last will and testament. 

2. I give and bequeath my bouse and premises No to my wife C. H. for 
life and after her death to my son I. J. absolntely. 

i in which I now reside with 

together with the furniture and 
acne at the time of my death to 
wer of alienation over the same. 

4. I give and bequeath the sum of Rs. 50DO/> *to each of my daughters £• Li 
and M. N. absolutely. 

r’* ’’ *' 'a DOW carried 

I » . • .... and effects which 

‘ 1 ’ moneys and debts 

* . of the said business 

( , ' ' . ng in respect of the 

said business at the time of my death. 

6. I give and bequeath to my younger brother Q. E. the sum of Rs 2000/- if he 
shall attain the ago of 18 years to bo paid to him within a year of his attatning that 
age or should bo attain it during my Iifetimo within six calendar months after my 

death. 


7. I give and bequeath tho sum of Rs. 500/- to my deceased elder brother's 
son S. T. of . Or if he should dio in my lifetime, leaving issue surviving me, 
then, to his executors or administrators, to be disposed of by them as part of his 
general estate. 


8. I give and bequeath to each of my domestic servants who shall be ia my 
employment at the time of my death the sum of Rs, 100/- each (or a sum equal to 
ono year's wages in addition to any sums which may bo owing by mo to the said 
servant). 

9. I give and bequeath tho sum of Rs. 10,000/* to Hospital for tho on-, 

dowmont of a bed therein to bo named (or foe tho gcooral purposes of tho said 
Hospital) and I declare that the receipt of tho Euporintendont thereof shall bo a good 
discharge for such payment. 


tne t.n 
toques 
of Sny 



tefrfini. .yjjjgjj ho owes mo or so 
and arrears of interest 
f duty and I direct my 
■ f which tho said sum of 

• V. ihall dio In my life- 
a or admlnlitralors of the 
■ shall cancel and dolfror 
- ' J. 15 Ed. P.3CCJ. or I 

him In addition to tho amount 
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11 I gUo aod bequeath nil properties whatBOercc whichlaball be entitled at 
my death and not otherwise disposed of (or the rest and residue of my estate) to my 
ton I J Jn mtnets whereof I bate to this my last will set my band this day of 

Sd A.B 


Signed by A. B as and for bis 
last Will and testament in the 
presence of us who in bis 
presence and at his request 
and In the presence of each 
other hereunto subscribe our 
names as wltnisses 
Sd W X 
Y Z 


2 A Simple Will 

I A B (leslalor) ot do hereby revoke ail other wills and testamentary 

dispositions at any time heretofore made by me and declare this to be tny last will 
and testament I bequeath all my movable and immovable properties and effects 
(whatsoever and wheresoever) unto C 0 I appoint £ P the sole executor of this 
my Will 7nutlnes9&a 

Attestation clause and signatures of witnesses Testator s signature 

as in Form Ko 1 


3 A WILL PABTITIONINU PROPERTIES AMOSQ THE LEGATEES 

I, A B (son of C D 1 of do hereby revoke the will mado and executed by me 
on and registered la Calcutta Registry Office m Book No Vo] 2 pages 
being No for and all other wills and codicils and testamentary dls 

positions or writings at any time heretofore made by me and declare this to be my 
last will and testament I appoint my friend and neighbour of son 

of deceased sole executor of this my laet will and I direct roy executor to spend 
one of the Government Seouilties for Rs 500 In the performanco of my sradh 

I am possessed of two houses Kos and two Calcutta Municipal 

Debentures of the 4% Loan of 1900/02 bearing Noj of the face value of Rs 

t000/> each and three Government Securities of 3^ % Loan of 1842/43 bearing No 
for Rs 1000 and two bearing Nos for Ks 500 and household articles and 

things 

I bad a shop for sale of jewellery and stores at I bad given the said shop 

to my eldest and second sons who have been carrying on the same and 

are lesponsiblo for the debts and liabilities thereof My youngest son baa 

no interest in the said shop and he is not liable for the debts thereof 

1 give and bequeath to my wife the said Government Security of the 

fade value of Rs 1 000 and the said two Munioipal debentures for Rs 1,000 
each during her natural life and after her death I give the same to my said 
three sons absolutely in equal shares My wife shall have the right of residence 
during her natural life as hereinafter mentioned I further will and direct that 
in addition to the Interest of the said Government Security and Municipal 
Debentures given to my wife as aforesaid my eons and shall pay 

her Rs 5 per month for her maintenaoce during her natural life and I declare 
that I have fixed the said sum as proper maintenaneo for my said wife having 
regard to my estate and my position m life. 

I give and bequeath tbo temainlDg Government Security for Rs 500 to my 
daughters and in equal shares absolutely 

I have divided my two houses and premises No and in plots 

marked respectively A, B aud C on the map or plan hereto annexed 
I give my youngest son absolutsly the portion of my said pr 

marked as lot *A' and coloured pink on the said map or plan, the 
such portion being and consisting altogether of 9 rooms In 

and upper stories subject to the right of my said wife to reside in' 
portion during her lifetime jT 

/■ 
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I give and devise the portion of my said premises marked as lot B and 
comured yellow on the said map or plan the area of such portion home 
and consisting altogether of 8 rooms m the lower and upper stories to the 
sons of my eldest son living at the time of my death absolutely 

I give and devise the portion of my said premises marked as lot C and 
coloured blue On the said map or plan the area of such portion being and 

consisting altogether of 7 rooms m the lower and upper stories to the sons of 
my second son living at the time of my death absolutely 

I further will and direct that until the said 3 portions of my said premises 
so given and devised as aforesaid are separately numbered and assessed the 
devisees will pay the rates and taxes of the said premises m egual shares but 
after such portions are separately numbered and assessed by the Municipality 
each devisee or devisees will pay the assessment of his or their portions 

I give devise and bequeath the rest and residue of my estate whatsoever 
and wheresoever situate to my said three sons in equal shares In witness dc 
Signed, sealed and acknowledged Testator s Signature 

by A B as and for (tbe rest as in 
Form I) 

Witnesses Stgnature'> 

4 A Codicil. 

I A B of hereby declare this to be a codicil (or a second codicil) 

to my Will which bears date I hereby revoke the appointment of C D 

and £ P as executors and trustees of my said will and in heu thereof I 
appoint G H of and I J of to be tbe executors and trustees 

of my said will and I declare that my said will eba)] be read and sball take 
effect as if the names of the said G H and I J respectively were written 
m every part of the said will wherein tbe names of C D and E P occur 
m lieu of such last mentioned names and as if such last mentioned names bad 
been struck out from every part of tbe said will In witness, dc 
Attestation Clause Testator s Signature 

Witnesses* Signatures 
(See Form No 1) 

5 Revooatioh op will 

1 A B of do hereby revoke my will of the day of 

Attestation Clause Testator s Signature 

Witnesses Signature 
(See Form No 1) 

6 Revival of will bt a Memorandum 

Whereas I A B of have revoked my last will and testament executed 

by me on day of I hereby annul such revocation and revive and 

con&rm the said will 

Attestation Clause Testators Signature 

Signature of Witnesses 
(As in Form No 1) 

7 REVIVAL OF WILL m A CODIOIL. 

I V B declare this to bo a cod cil to my will I earing date Wloic 

as (as in borm No C) 

Attcitation Clauia Teslalori Bijaal re 

1i itncasci SxgnaiuTcs 
(As In Form No i) 

g MEMOriANDDM OF ALTERATIONS ISTFRUhEATIONS AND REz-rXECUTION 

(H A J 15 Ed , B 1915 Fd C74) 

J \ B have made in tny own handwriting (or have cauied to 1* mndo) 

In this win tbe alterations hereinafter apeelfied that It to say )n th® 

line from top of lie pae® tb® Nrordi ' are erased and tie 
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•• ’ ar« lni»rUd in tb*if Th« wcrdt ** " In lb<* 

line fro -1 the bolton of the rsKtnod Ibe and IUf« 

from the bottom of the »amc ras* •»* ofe»ed. Del«rtea the wordi " 
and •• **lntbe line from top of the psge the words ‘ 

are Inserted. 1 declare the abore wrltlDit eo altered to !■« my will. 
Attestation Claose. Tettator't Signature. 

Wttnftrr$' Signature/. 

(See Form No. 1). 

9 MaitOt.HlL ALTERATtO'tS. 

For the words ** " throuRh which 1 bare drawn my pen (or which 

I hare caused to be erased) it la ny will that the words" " be aubstl- 

taled and Inserted. 

Attestation CUsse. Teitator's Signatare. 

]Vilne//ei' Signature/, 

(Ai tn Form Ko. 1) 

10 rKTlTIO>» rOnPRODlTr. 

(I** THE Htotl COURT &c) 

TESTAMEMAUV & INTESTATE JURISDlimON. 

iMTttcooooaor A delate of 

Landholder, deeea/^. 

TO THE HO*«OUBAm.E SIU . ... 

The Humble Pctltloo of C D of In the 

* town of Calcutta, the eldest ion of the dseeased and 

the lote executor of hla last will and testament. 


Sbewatb — 

1. That the deceased aborenamed who was In bli lifetime and at the time of 
bii death a Hindu lobabltant of Calcutta goteroed by tbo Bengal School of Hindu 
law died at the premises No In the town of Calcutta on tbo day 

of after basing duly made bis last will and testament in the Bengali 

language and character on the day of whereby he appointed your 

petitioner as the sole executor thereof. 

i. That the said last will and tectament of tbo deceased aboTenaraed together 
with an English translation thereof by one of the sworn interpreters of this Honoura* 
bio Court is hereunto annexed and marked with tbo letter ' A ” 

3 That the said last will nod testament was duly executed by the deceased 
aborenamed as is prored by the declaration of G. H. one of tbo attesting witnesses 
thereto. 

4. That the amount of assets which arc likely to como to your petitioner’s 

bands is of the ralue of Rs aa will appear from your petitioners affidavit 

in these goods Boiomnly affirmed on the day of and your petitioner 

has paid the ad ralorcm duty payable in respect thereof as will appear from the 
certificate hereunto annexed and marked with the letter “B." 

5. That your petitioner applies for probate of the said last will and testament 
of the deceased aborenamed as the sole executor oatnod therein. 

6 That DO Intimation has been received by this Honourable High Court from 
any District Court of any grant of Probate or Letters of Administration of the 
property and credits of the deceased aborenamed with effect throughout the whole 
of British India as will appear from tbo certificate hereunto annexed and marked 
with the letter “O.” 


Your petitioner therefore humbly prays your 
Lordships for an order that Probate of the said 
last will and testament of the deceased a 
named be granted to your petitioner as 
executor named therein and your peti 
In duty bound shall ever pray. 
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^ abovenamed petUmnerdo declare that what 13 stated m the foregolne 

petition IS true to the beat of my information and belief 


^o^®f85gned one of the attestiine Witnesses to the last will and testament 
of tne oeceasea abovenamed do hereby declare that I was present at the time the 
testator abovenamed signed hia will and the signature A B at the foot of the 
said will 18 in the proper handwriting of the said deceased and was afBxed in my 
presence and in the presence of the other attesting witness both of us 

signing m the presence of the deceased 


11 Petition by one Executor the other renodncino for Probate 
HAVING effect THROUGHT BRITISH INDIA 

(In the High Court &o ) 

TESTAMENTARY INTESTATE JURISDICTION 


In the goods of a b &c 


To the honourable Sir &c 
Sheweth 


(as in Form No 10 ) 

THE HUMBLE PETITION OP C D 
(as in Forrn No 10 ) 


1 That A B the deceased abovenamed who was in his lifetime and at the 

time of his death 1 Hindu governed by tho Bengal School of Hindu law died 
at on the having duly executed his last will and testament 

in tho Bengali lanpage and character bearing date the whereby ho 

appointed E L ana your petitioner executors 

2 as in para 2, Form No 10 

3 as in para 3 Form No 10 * 

4 as in para 4 Form No 10 

5 as m para 5, Form No 10 


6 That as will appear from tho aSidavit of valuation roferrod to in para 
graph 4 above there aro assets appertaining to the estate of the said deceased situate 
outside the Presidency of Bengal and your petitioner accordingly dealrea to have a 
grant throughout the whole of British India and be thereby undertakes in Coso of 
its being afterwards found that there are other property and effects ho will pay 
tho court fee payable m respect thereof 

7 ae in para G Form No 10 

8 That the said executor E L has renounced bis right to apply for 
probate of the said will as will appear from hie signature at tho foot of tho 
declaration hereunder 

Your petitioner humbly prays your lordships for 
an order that probate of tho last will and testa 
ment of tbo deceased abovenamed may bo 
granted to your petitioner and your potl 
tioner olso praya that such grant may extend 
throughout tho wholo of British India your 
petitioner hereby undertaking In cose of Its 
being afterwords found that thoro nro ottier 
property and effeote that he will pay tbo court 
fee payable in respeot thereof and your pcti 
tioner as in duty bound shall ever pray 


VrniFIOATION 
la* in From Ao lO ] 

Add I tho unJerslgred executor nominated by the last will and teatament 
dated the of A B tho deceaecd abovenamed do hereby deo/are that I 

biv* not In any way lotermcddled In tho oitato of the deceased abovenamed nud 
win not bereafler do so and I hereby renounce all my right title and claim and 
demand to the probate and execution of tho said will 
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12 PSTITIOS FOR LrrTERS OF ADMIMISTilATlO'J FOR KSTATIS BBLOW RS 2000 
IIAVIHO EFFECT TlIROOGIlOUT BRITWII INDIA 
Estate under Rt 1000 
(In tup Iltoii CO0RT &c ) 

TESTAMFNTARY AND INTESTATF JURISDICTION 

IN THE GOODS OF A D LATE A CLERK 
IS AND LATELY RESIDING 

AT IN THE TOWN OF 

CALCUTTA, DECEASED 


TO THE HOS DLE SIR &0 

The humble petIUoD of 0 D residing at 
Id the town of Calcutta Hindu Inbabi 
taot, tho father of the deceased aboveoamed 


Sheweth , 

1 That the deceased aboTeoamed who was In his lifetime and at the time 

of his death a Hindu Inhabitant of Calcutta goreroed by the Bengal School of 
Hindu Law died at In Calcutta on the da^of 

2 That the said deceased did not leave any son grandson great grandson 
widow daughter or daughter s son but he died unmarried and left him surviving your 
petitioner his father as bis sole heir 

" ■ jurisdiotion of this Honourable 

alue of less than Bs 1200/ as 
these goods aolemly affirmed 

4 That no ad valorem duty Is payable In respect of the estate of the deceased 
abovenamsd as will appear from the certiScato of the Taxing Officer of this Hon ble 
Court which is hereto annexed and marked with tho letter A 

5 That your petitioner has made diligent search and enquiry to ascertain 
whether the said deceased left any will or other testamentary document but has not 
found any and your petitioner verily believes that bo died intestate 

6 That it is necessary for your petitioner to obtain Letters of Admimetration 
to the estate and effects of the deceased aboveoamed with effect throughout British 
India as some of his assets are to be realised in Bombay 

7 That your petitioner applies for Letters of Administration of the estate and 
effects of the deceased abovenamed as bis father and sole heir 

8 That no lotimatioa has been received by this Hon ble Court from any other 
High Court or any District Court of any grant of Probate of any will or Letters of 
Administration of the property or credits of tbe deceased abovenamed with effect 
throughout the whole of British India as will appear from tbe certificate hereto 
annexed and marked with the letter B * 

9 That your petitioner undertakes to pay to the Secretary of State In Coun 
cil or other party entitled thereto tbe fees of Court in case the estate shall here 
after be found to be of greater gross value than Ks 2000 

Your petitioner therefore humbly prays your 
Lordships for an order that Letters of Adminis 
tration of tbe property and credits of the 
deceased abovenamed be granted to your 
petitioner on hta executing tbe usual admlms 
tration bond with a surety or sureties to be 
approved by the Registrar of this Honourable 
Court and your petitioner prays that such grant 
may have effect throughout British India. 

And your petitioner as in duty bound ehal| 
ever pray 


VEBIFIOATION 
(as in Form /O ) 
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13 Petition for letters op Administration 

(In the HiaH court eto ) 

TESTAMENTARY AND INTESTATE JURISDICTION 

In the Goods of a B late etc 

To THS HOMURABLE SIR ' 


Sheweth 

1 As jn Form No 12 para 1 

2 As m Form No 12 para 2 

3 As in Form No 10 para 4 

4th to 7th as m Form No 12 paras 5 


The humble petition of C d &o 
(fls tn Form No IS ) 


Your petioner therefore humbly prays your etc 
as IQ prayer lo Form No 12 leaving out the 
prayer for having effect throughout British India 


14 Petition for Administration de bonir non with corr op Will annexed 
(In the High court &c) 

TESTAMENTARY AND INTESTATE JURISDICTION 

In thp goods of A b late &o 
(as tn Form No IS) 

TO THP HONOUttALLE SiK 

The bumble petition of 0 D and E F both 
residing at m the town of Calcutta Hindu 

lubabitaots and the grandsons of the deceased 
abovenamed 

RESPrOTPULLY SHEWETH 

1 That A B the deceased abovenamed who was in bis lifetime and at the 

time of bis death a Hindu inhabitaut of Calcutta governed by the Bengal School of 
Hindu law and a m the service of the GoTcromeat of India ded at on 

the day of leaving property aud effects withm the jurlsdictfou of this 
Honourable Court and after having made bis last will and testament lu writing 
whereby he appointed his wife your petitioners grandmother Sm the solo 
executrix thereof 

2 That on the day of the said Sm proved the said last will and 

testament of the deceased abovenamed and obtaioed probate thereof out of and under 
the seal of this Bouourable Court 

3 That the said bra died on or about tbe day of leaving her 

two sons £ F aud J H both since deceased as tbc heirs of tbe deceased above 
named 

4 That on tbe day of letters of admiulstratlon do bonis non of the 

property and credits of the said A D (with a copy of tbe said will annexed) wore 
granted by this Honourable Court to tbo said E F and J H 

5 That the said J H died Intestate on or about tbe day of leaving 
his widow bis heiress and bo left no son or grandson 

6 That your petitioner s father the said E F died intestate on or about tbo 
day of leaving him surviving his two sons your petitioners as bis heirs 

7 That your potUloners are tbe present heirs of the deceased abovenamed as 
his grandsons and there is no other son or grandson of the deceased abovenamed 

S. That It Is ncccisary to obtain letters of administration do bonfs non In 
, . . , ■ J w. -t. Nil will and 

, a ■ • se tt e 

.,.11 ass ■ 

0 That your petitioners have set forth In tboir nl Jerr! 

on the day of the partleolars of tbep^or^ of ih* 

a sboTcnancd which f ave come or are likely to co" c 
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hands on the death of your petitioners father the said E E and no ad valorem fee 
in respect thereof is payable by your petitioners as will appear from the certificate 
of the Taxing Officer of this Honourable Court which is Hereunto annexed and 
marked with the letter “A * 

10 That no intimation has been received by this Honourable Court from any 
other High Court or District Court of any grant of probate or letters of administra- 
tion of the property and credits of the deceased abovenamed with effect throughout 
the whole of British India ds wilt appear from tbo Registrars certificate hereunto 
annexed and marked with the letter B 

11 That your petitioners arc desirous of obtaining letters of administration 
do bonis non of the estate and effects of the deceased abovenamed with a copy of 
the last will and testament annexed as his grandsons and heirs 

Your petitioners therefore humbly pray your 
Lordships for an order that letters of admini 
Btration de bonis non of the property and credits 
of the deceased abovenamed with a copy of bis 
said last will and testament annexed be granted 
to your petitioners on their executing the usual 
admlnistralioo bond with a surety or sureties to 
be approved by the Registrar of this Honourable 
Court 

And your petitioners as in duty bound shall over 
pray 

15 Petition for Revocation op Pbobate 

(Ik the Hiob Court &o ) 

In tbo goods of A D late of tbana Sub Registry 

in the District of and of in the town of 

TO THE 

The bumble petition of C D and E F both of 
ID the town of two of the brothers of 
the deceased abovenamed most respeetfuilr 

SilEWETII 

1 That your petitioners arc tbe two elder uterine brothers and reversionary 

heirs of tbo de'*cascd abovenamed who died intestate at aforesaid on the ' 

*it pm leaving his widow O H him surviving 

2 That the deceased abovenamed suffered for about a month before his death 
from pneumonia jaundice dropsy and various other diseases 

3 T(iat for most part of the year tbe deceased used to reside at and your 

petitioners st tbe native place at ufores<iid In bis lifetime tbo decease ! along 

with some of bis nephews and grand nephews used to look after and manage the joint 
family business of carried on in under tbo name and stylo of 

while the joint family business at aforesaid which was and atlll la carried on 
under the name and style of was managed by your peil toners along with 

other members of the family 

4 1 hat sometime in your petitioners aloog with other members of the 

family came to Since then your petitionera stayed in and attended 

tbe deceased during the illness of which be suffered for about a month before hh 
death. 

5 That for tbe last 4 or 5 days before bis death the condition of tbe decesieJ 

was getting worse day by day and Dr bad to be consulted 

6 On tbe evening of the when the condition of the de-'easei was 

serious Babu pleader called and asked the deceased If he wanted to 

execute a will for the disposition of bis properties but the de*e3ied did not tiy 
anything at first, but on being pressed bard repeatedly byG 11 the widow of tbe 
deceased abovenamed by I J the Saperintendent of the Inititjtl a and 

by K L one of tbe inmates of the aaid Jnititatloa thedeceas*! sal J that be shoal 
not be teased in that way and that be would oot execute a wilL From thee 
hours of the next day. le the deceased lest ail c''*'s ient~ess and 

not give any response to anybody 

107 
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7 That during the whole of the [date) the deceased was lying in a drowsy 
and unconscious state, unable either to speak or make any sign as to his require 
meats or to take any medicine or liquid food ^ 

8 That at pm on the the doctor after examining the 

deceased informed your petitioners that there was no hope of his life 

9 That at p m on the Babu pleader came to 

the room of the deceased when your petitioners and other members of the family 
were sitting nearby and asked the deceased if he wanted to make a will but the 
deceased could not and did not give any response although pressed as before by 
the said G H , I J and K L Thereupon the said E L took the said lawyer to the 
adjoining room and they returned after a few minutes with some pencil writing on 
a piece of paper and a thumb impression of the deceased was taken by the lawyer’s 
clerk on the said piece of paper Thereafter the said Babu lawyer 

retired to the adjoining room and asked your petitioner C D to accompany him 
Some of the other persons who were present in the room of the deceased acoompauied 
the said Babu lawyer to the adjoining room 

10 That thereafter the said Babu lawyer told your petitioner 0 D 

that the pencil writing contained notes for a settlement of their affairs which was 
to be prepared and they should all sign thereunder 

11 That at or about pm on the same day the said Babu lawyer 
called again with some papers but nothing could be done in the matter as the 
doctors had left a little before giving up the hope of life of the deceased 

12. That on receipt of a notice on or about the from the asking 

for valuation of the |th share of the deceased to the joint family property and business 
at your petitioners came to know that a will of the deceased liad been pro 

pounded. Your petitioners immediately instructed their legal adviser to find out 
what has been done m the matter 

IS That your petitioners were informed by their legal adviser that the widows 
of the deceased had applied to Court on for probate of the said poTicil 

writing alleging it to be the last will of the deceased and m the petition for 
probate they stated that the deceased bad died on and that probate was 

issued to them on Your petitioners believe and charge that the date of the 

death of the said deceased was wrongfully mentioned as for the purpose of 

removing the suspicion of the Court 

14 It IS untrue that the deceased bad at any time or before anybody declared 

that in the event of bis dying before oxecuting an engrossed will the said potu.iI 
writing should be treated as bis last will and testament On the the said 

deceased was not in a position to understand the nature and contents of any 

' ' - *-ictioos for aoy m}} to Babu lawyer 

il writing was never executed or attested 
« IQ Bongali and in English 

15 That your petitioners are informed that tbo said widows have shewn in 

the affidavit of assets filed in the above goods that the said joint family business 
belonged to the deceased alone and they omitted to includo the share of the deceased 
in tbo joint family business and residence at and uodorvalucd the stock 

in trade and assets They believe and charge that such inclusion and omission 
as aforesaid were made wilfully to get probate without any delay or knowledge of 
your petitioners 

~ . _ , . , — « nf fhofr legitimate claim to the estate 

!■ ' ' propounded the said alleged will In 

*• - - tbo authorities of tbo InstI* 

■ , . , * le satd alleged pencil writing and 

• 4 ■ » ■ ■ ' > The authorities of the said 


17 Under tbo circumstances your petitioners desire that the said probate of 
the alleged pencil writing should be revoked and necessary reliefs given to>our 
petitioners as may be deemed expedient In tba matter 

Your pctltloneri therefore humbly pray for an 
order that the probate Issued to the said g 
It and K I b) Ihlv Ilonotirnlle High Court 
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on be revoked and that the same be 

autrendered and delivered over to the {officer) 
of this Court and necessary directions bo given 
for payment of costs of and Incidental to this 
application and for other necessary reliefs. 

16 AFFIDAVIT rs Opposmos TO ABOVE. 

I.G H solo vridow and executrix to the last will and testament of A B 
deceased solemnly afHrm and say as follows — 

1 That the petition of 0 D. and E F. affirmed on the for the revocation 
of probate granted unto me of the said will and testament of tho said deceased out 
of and under the seal of this Honourable Court has been read over and explained 
to me and I have nnderstood the contents of the same. 

2 I deny that the said deceased died mteatate 

3 With regard to paragraph 3 of the said petition I say that the business 
of carried on in was never a joint family business but the same was the 
■ole and exclusive busiueaa of the said deceased and he was the sole owner and 
proprietor thereof. 

4 The petitioners when they resided In the house of the deceased at so 
resided with the leave and licence of tho deceased. They and their relations had 
nothing to do with the said house which belonged exclusively to the said 
deceased 

5 With reference to paragraph 6 of the said petition I say that the statements 

contained therein ate absolutely false The real fact is that towards the aBernoon of 
the said the deceased asked me to send a telepbonie message to Eabu 

lawyer which I did and the said Babn lawyer came towards the aftornoon 

and saw the deceased la my presence and in that of others when the deceased said 
that he had intended to make bis will on that day, but that be bad not yet made up 

’ * t " lawyer to come on the next day when ho 

• ‘ . ’ *. abont the drafting of the will It is false to 

a ■ . . • lawyer asked the deceased If he wanted to execute 

a will or tuat I or auyuuuy eiso pressed the said deceased repeatedly for execution 
of the said will 

6 With regard to paragraph ? of the said petition I say that the deceased 
spoke to me on several occasions on the 

7. With reference to paragraph 9 I say that at or about p m on tho 
Babu lawyer on receipt of a telephonic message that I caused to bo sent 

to him came to the said deceased and the said deceased In the presence of the 

_ ...I — . 1 .— u _ »--ii„|y and other persons and in my presence 

, disposal of bis said properties to the said 

■ wn on a piece of paper The decea«ed ex* 

tis dying before executing an en^ossed will 
ast will and accordingly the said will 
was executed and attested as If the same was bis last will 

“ *■. t » • . . ' ly response or that he was 

, • ■ will It Is false to suggest 

• . , . : ig room or that they returned 

• • . ‘ of paper or that the thumb 

, - • ■ . ■ < • paper when the deceased was 

' . . I ‘ . • . . the said lawyer thereafter 

■ < . : . ■ ■ » D to accompany him there 

9, With reference to paragraph 10 1 eay that so long as Babn lawyer 

was present in the room of the said deceased be never said in my hearing or In the 
hearing of the persons present that the said note was for settlement of their affairs 

10 With reference to paragraph 12 I say that the allegations contained tber 
are all false as C. D and £ F. are themselves attesting witnesses to the said 
containing instructions and were present throughout. 
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11 With reference to paragraph 13 I say that it Is fal'^e to state that the date 
of the death of the deceased i^as wroagfuHy put down as 

12 With reference to paragraph 14 I say that the statements contained 

therein are false As stated therein before tne said instructions for a will was given 
to Babu lawyer when the testator was perfectly in his senses and capable 

fully of understanding the nature and effect of his acts Isay that the paper con 
taming instructions was duly executed and attested I say that the deceased did 
not sign his name on the said note as for some years he had tremor of h a hand and 
could not sign or write properlj 

13 With reference to paragraph 15 I say that the business of and the 

dwelling house at was never the joint family business and property as alleged 

therein The petitioners have or had no right title or interest therein The charges 
made therein are base and frivolous and I say that the petitioners had knowledge 
of the grant of the said probate as they approached different members of my caste 
to have proper provisions made for their maintenance and upkeep 

14 With reference to paragraph 1C I say that the petitioners have no claim 

whatsoever to the estate of the deceased I deny that I am under the clutches 
of persons of the Institution 

15 With reference to paragraph 17 I say that no grounds have been made out 
for revocation of the probate 

16 I say that the deceased had testamentary capacity and fully understood 


was labouring under no delusions and was ID the full possession of his senses and 
bad intelleot to understand the nature of the instructions be gave for the preparn 
tion of bis will 


17 AFFIDAVIT OF ASSKTS 


(In THb HIGH CODRT Ac ) 

TESTAMLVTARY A INTESTATE JURISDICTION 

IN THE GOODS OF A B LATE Ol 
AND 

In TIIL MATTER OI- &0 

(5ec Form No 1 ) 


I Sni C D residing at In the town of the sole executrix of tl o 

last will and testament (or the next of klol of the deceased abovenamed solemnly 
affirm and say as follows ~ 

I That I am the widow and solo owcutnx of the last will and testament for 
tl 0 next of kiD) of the deceased abovetiamod and the applicant for probate ol tuc 
said will 


2 That I ba\o truly set forth In Anoexure A to this affidavit all the 
iroperty and credits which the ibovcnamcd dccciscd tied POf’CMcd of « was 
entitled to at the time of bis death and which have tome or are likely to come to 
my Lands 

3 That I have also trul) set forth In Annexuro B all Items I am by law 
allowed to ded ict 


4 Tbit the said assets 
inclusive of all rents Interest 
death of the said deceased ore 


exclusive only of such last mentioned Items |»t 
dividend* and fnerensed values since tf o date or the 
under the value of Its 


ANNEXURE A. 

VALUATION 01' THE MOVABLE AND IMMOVABLE 
I’noPERTi OF A B Deceased 


Cash to the house and at the Banks household goods 
wearing apparel hooks ptatc jewel etc 


Cash in the house 
In the Bank 
Household goods 

Property in GoTernnicnt Securities transferable at the 
Public Debt Office 


Immovable Property consisting of — 

(1) In the District of— 

(a) Char No yielding a net annual income of 
Rs and valued at 

(h) Solo Joto No yielding a net annual income 
of Rs and valued at 
(c) Eayem Earsha Jama Malo m the name of 

yielding a net anoual Income of Rs and 
valued at 

(if) Undivided half share la Nim HowJa having 
DO income and valued at 
(e Mourasi Mokorari land in the village of 
in having no incoioe and valued at 


(2) In the District of — 

la) Mourasi Mokorari garden laud at village 
having no Income and valued at 
(b) Dwell ng house with land and tank attached 
thereto at village having no income and 
valued at 
Leasehold Property 


Property in Public Companies 


Rs As P 


Nil 


Nil 


Nil 
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Policy of Xosurance upon life, money out on mortgage 
and other seouritiea, such as bonds, mortgages, bills, 
notes and other securities for money Nil 

Book Debts Nil 

Stock in trade Nil 

Other Property, not comprised under the foregoing heads Nil 


Deduct amount shewn lo Annexure B—not subject to 
duty 

Total 

ANNEXURE B . 

Amount of debts due and owiog from the deceased and 
payable by law out of the estate Nil 

Amount of funeral expenses 

Amount of mortgage Incumbrances Nil 

Property held in trust not bcoGcIally or with general 
power to confer a beneficial interest Nil 

Other property not subject to dutv Nil 

Solemnly affirmed b> Sro "J * 
at the Calcutta Court \ 

House this day of . ) 

Before me ' 


Co”! ninionrr 
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18 Petitiok for sucoessios Certificate 
* In the High Court &c 
TESTAMENTARY & INTESTATE JURISDICTION 

In the QOODa op A B late op 

AND 

In the mattep op an application 
UNDER Part X of 

Act XXXIX op 1925 as amended bt Act XVIII op 1929 
To the Hon ble Chief Justice &c 

The humble petition op C D 

MOST respectfully Shewth 

1 That A B the deceased aboTcoamcd who was In bts lifetime and at the time 
of his death a British subject governed by the Bengal School of Hindu law died at 

on 

2 That the ordinary residence of the said deceased during bis lifetime and at 

the time of his death was at within the jurisdiction of this Hon ble Court 

or 

That the deceased had no fixed place of residence but left assets within the 
jurisdiction of this Hon ble Court 

3 That the deceased abovenamed died as aforesaid leaving the following heirs 
under the Bengal School of Hindu law by which he was governed and the following 
near relations 

C D your petitioner 

E F 

G H a minor of about 15 years 
his three sons and heirs 

Sm I J 

bm S L a minor of the age of about 10 years 
his two unmarried daughters 

M N his sole widow 

(That all the abovenamed heirs and relations of the said deceased rrslde at the 
said premises] 

4 That the deceased left some moneys lo the Savings Bank of the Imperial 
Bank of India which is payable in Calcutta within tbo jurisdiction of this Ilon’ble 
Court 

5 That your petitioner aa the eldest son and one cf the heirs of the above 
named deceased is entitled to a certificate -j«- t>,.* - w .» .u i_j o 
Act The said E F. the adult son of the ■ • ■ ■ . 

mother and natural guardian of G H the i ' ■ ■ i 

objection to the grant of such a certificate e** *1 

content signed at the foot hereof 

C That to the best of your petitioner s knowledge and information DO letters ol 
administration or succession certificate baa yet been granted In respeet of the 
estate and effects of the deceased or any part thereof, and no IntlDatlon hss yet 
been received b> tbisHon'ble Court of any grant of probate of any will of the 
deceased or letters of administration to tbe estate credit and effects of the deceased 
by any other High Court or District Court throngboat tbe whole of Britltb India 
as will appear from the Registrar e certificate hereto annexed and marked with the 
letter “A 

7 That there is no impediment under 6 370 or under icy other previsi'si ofthe 
Indian Succession Act or any other enactment to tbe grant cf tbe certiorate or t 
the validity thereof if It were granted. 

8. That the particnlars of the e^lts and de’-ts la respe't cf w^ 
certificate Is applied fo- by year pet tloaer are eel f rth la the 5 he^a 
annexed and marked “B 
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9 That your petitioner has paid the necessary ad valorem duly as will 
appear from the Registrar’s Certificate hereto annexed .and marked with the 
letter ‘ C ’ 

Yonr petitioner therefore prays that a succession 
certificate may be granted to him empower 
icg him to collect and realise the debts men- 
tioned in Annexure ‘B ' hereto, 

And your petitioner as in duty bound shall 
ever pray 
Sd/ C D 

Verificatiok 


ANNEXURE B referred to in Form 18 above. 


Amount of debt loclud Description and date of 
Serial Name OF mg interest on the Instrument, if any, by 

No Debtors date of application which the debt is 

for certificate secured 

1 Imperial Bank, of India Rs 2,500 Under Savings Bank. 

Saving Bank Depart Account Index No 15 

ment (D F. 31) m the name 

of the deceased 

2 


19 Notice issdfd bt the Coort on an application for a 
SHCOFSSION Certificate being filld 

Notice IS hereby guon that C D of in the town of claiming 

to be a son of the abovctiatiieJ deceased has presented a petition to this Court 
for grant of a succession certificate authorising him to realise the debts and 
credits mentioned m Annexure “B* to the said petition and to receive interest 
thereon and this Court has fixed the for the hearing of the said 

petition 

Dated the 

Sd 

/'ejuf-nr 




INDEX, 


The figures within hrackcls refer to sections. 


ABATEMENT, exemption from, 380, 740 


; • : • 741 

AGCESSOBIES follow the prloolpal 187 

• 1 •* * “ 

omliaioQ to aubmit— groun<l of revocation 580 
OBO— to be filed 713 

who maj be oompclled to render, 713. 715 
who may call for, 714 

ACOUMULATION, calculation of period of S’ll 
direction for— how constituted 285 
disposal of Income of, 28G 
exceptions to, 286 Si] 
for cbaritablo purposes 263 
minority— 28G 
of income 298 
of portions 28? 
rule ngainsl — (117), 281 
under Hindu wills 284 

ADEMPTION and power of appointment 388 
and revocation 388 
and satisfaction 422 

cases where no— takes pheo (160—7, 179) 186, 301, 395, 122 
disposal of subject matter of legacy operates ns. 12 1 
exceptions to 394—400 
explained (152). 385 
how arises 386, 387, 388 


leuiuvai 01 goooa (IbU, Ibl). 394 
by subsequent provision for legatee (179), 422 
no — of demonstrative legacy (153), 389 
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ADMINISTRATION by court of msolvent estate 730 

ID'JA^ ri»» 


District Judge's power lu gr<iui» Uuo;, ouu 

de bonis non 538 

during minority (245), 553 

duty of, 530—1 

effect of general grant of, 581 
expenses have priority over widow’s share 47 
for use and benefit of lunatic or minor (24G), 553 
general powers of, (308), 700 

grant of- “ ' . • * * ‘ ‘ ifetron (3?J), GIO 


liability 

limited or general grant oi, ooo. *104 
of endowed property 562 
of estate, order of payment 729 

of estate (of Hindu) to whom may bo granted (218), 493 
of partnership property 562 
of trust property 561, 563 
pendente lito (247), 556 s?. 

• ./ • — been made, 570 

474 

. • • 84 

ptuvbiCU fu glciuh ui, u.u 

proceedings for grant of— regulated by C. P. C. (268), C03, 635 
640, C52 

. • ' . • C24 

by a legatee 478 

when limited grant has expired (ecssate grant, 260), 577 
when may be granted (270). 008 
ADMINISTRATION BOND. (294). 045. CIO 
amount rcsoTcrable on, 050 
and executor 048 
ossignmcnt of, (292), 049 
to be upon notice 650 
when to take place 619, 650 
cannot be dispensed with by Court 040 
liability of sureties to, 046 
may bo demanded from executor 618 
second, 017 
sureties to, C17 
to be granted by whom GJ5 
to whom 018 

• of barred debt b} , 507 

■ • by grant (221), 5Ui 
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ADMISTRATOR— conhnued 

caaoot suo before grant 473, 475, 478 
do bonis non (258) 574 

on death of abcbatt 575 
on death of solo administrator 574 
powers of, 575, 710 
selection of, (259), 576 
death or return of original, 5G5 
definition of, 6 

deriToa his interest from grant 461, 467 
directions to— b}r High Court 662 
durante absentia (254), 567 

powers of, 710 


453 


for dealings of predecessor 704 
liability of debtor or creditor appointed 720 
may deal with a elaitu or debt 688 
may mortgage or sell 687 
one— may exercise the powers of all (311), 705 
order of payment by— (320. 321, 322), 723 
payment to. 614 
pendente llto and receiver 557 
entitled to remuneration 559 
liability of, 5S9 
powers of, 558 


to dispose of property (307), 682, 683 
to endorse notes and bills 691 
to grant leases G96. 697 
to sue (305). 672 
who IS also Aurta 678 

powers vest in surviving — (312), 709 * 

procedure whore sole— becomes ineane 555 
property vests in— (211), 458 
purchase by — front legatee 702 

of property of deceased (310), 702 
rate of commission of — (309), 701 
removal of, 661 

sanction of court for alienation by, 699 
selection of, 568, 569 
setting aside alienation by, 699 
several— 8 regarded as one person 467 
sole— preferred 495 

suit against — , administration limited to, (252), 565 

time of vesting in, 467 

when estate vests In, 464 

when to bo appointed 7 

who can appoint 7 

see LEOAl. REPRESESTATIVE. 

ADMINISTRATOR GENERAL, certificate by— for recovery of debts (214), 491 
entitled to administration 5(1 
commission 621 
fees of, 515 

power of— to grant certlfica 
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ADOPTION, agreements re disposition of property prior to C8 9 
effect of—, on alienation 68 
gifts to son taken in, X50 
power of— given to executor is bad 68 


ADVANCEMENT and share of child, otc. of intestate (49), 55 

AGE, computation of, 9 

ALTERATIONS m a will, effect of. 122, 124 

nature of evidence admissible in case of, 124 * 

ALTERNATIVE or substitutional gifts, 208 ' 

AMBIGUITY, admission of extrinsic evidence to remove, (80, 81), 158 sq , 1G4 
and inaccuracy distinguished 164 

of one part may be removed by reference to other parts 167 
patent and latent, distinguished 163 
the more reasonable construction preferred lo case of, 171 
when extrinsic evidence admissible to remove, 160 %q 


ANNUITIES, abatement of, (175), 416, 417 
and legacies 411 
apportionment of, 411, 413 
bequests of, (173), 411 
commencement of, (338), 754 
deBcicncy after investment of, 758 
deficiency of— whether can bo paid out of corpus 417 
effect of gifts of— simply 414 

for life, unless contrary intention appears 411, 412, 415 

investment of (343) 753 

kinds of 411,413 

option of annuitant 416 

perpetual, 414, 416 

procedure for payment of— where no fund charged (343), 758 

to bo paid before residue (176), 418 

valuation of, 41? * 

vesting of, (174), 414 

when first fall due (339), 411 

when successive payments to be made (340), 755 


APPOINTilENf, failure of. 192 

Implied gift In default of, (92) 192 
power of— and charitable gift 194 
and election 438 
^ and lapse 234 

executed by general bequest (91), 188 
general and special- 189, 190 
legacy and special— 194 
revocation of — by marriage 111 
under Hindu law 192 


ARBITRATION, reference to— by executor or administrator 72J 


II, *1 


33). 749 

a deficiency 715 
751 


necessary to complete Icgalco’s title (33S), 743, 745 

no particular form of, 74G 

object and cfTect of, 744. 745, 752 

iuflcient to convey 747 

lime of, 747 ^ 

to executor’s own legacy (335), <50 

to rvilduary legacy, 745 

ASSIONEK must obtain certificate, etc to recover debts 485 
ATT^HTATIOS* by serranls not suspicious f3l 
ty witHMiei 9S 
clauie, absence oU 9G 

\ 
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ATTESTATlON-contmucJ. 

DO part of will 96 
contradlotloD bjr, 100 
QieaDlog of. 96 

luust be with IntentloD to attest 99 
of wills coDsistlos of Bevcral sheets 97 
presumption of duo, 97, 101, 124 
proof of, 96 

Registrar’s endorsement, erldenae of, 96 
to alterations In a will 123 
ATTESTING WITNESSES See WITNESSES. 
BASTARDS, succession to, 45 


onerous, oiu 
of annuities (173 sq.), 411 



after a prior gift (113), 259, 832 

to an executor (141), 363 

I... .. .4. ^ ......... toe 


272 


BOMBAY REGULATION, VJII o/18J7, 482, 190. 492. 826 
BRAHMOS whether are Hindus 18 
BUDDHISTS, who arc not, 18 

BROTHER, right of— in case of intestaoy (44, 47), 53, 54 
CAVEAT, contention when arises after flling of, 640 
effect of filing a— (285), 639 
entry of— against grant (284) 637 
form of— 637, 833 
object of— G37 

procedure upon filing of— 639 
right to enter a— 633 
time of filing a — 639 

CHARITY and other objeots 182 

gifts to — may fail for uncertainty 182 
gifts to — objects of peculiar I7B 

illustrations of void, 180 
implied gift to, 191 
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CHILD entitled to legacy and portion (178), 421 
in the womb and— born 38. 39, 217, 221 254 
means legitimate child 49 
right of— of brother or sister (44, 47), 63, 54 
CHILDREN, gifts to — born or to be born 254 
rights of— in case of intestacy 49 

legitimate and illegitimate (100), 217 
CHRISTIAN, Indian, definition of, 6, 8 

heirs of— can deal with property before grant, 474 
Widow of — excluded from benefit 47 

CITATION, absence of— when ground for relocation 583, 584 
effect of failure to Borve— m certificate cases 820 

retionary, 532, 583 — 

. * • ilduary or unirersal legatee (235), 511 

kinds of, 593 

necessary where grant made to a person with Inferior right 555, 570 

on person having interest 636 

of executor who has not renounced (229), 531, 533 sq 

renunciation before or after, 536 

speoia], 533 

to be sent to another District Judge (283), 625 

to next to km 540 s 

upon parsons interested to come and see (283), 625 

when issued, 532 

whore minors aro concerned 584 

ClVIf/ 1‘EOCEOVnE CODE, appIlMlion of-to ccrtiBcato proccsiJiDgs SI”. §21 

to probate proceedlDps (268, 295, 299), 

603.604.633,051,057. 

dibcrotion of court m the application of, 653 
^^herc docs not apply 605 

‘ **•'» ‘>^7 274 

a-(ll5),272 

• * to a person (97), 209 

wucro some aro unborn 256 
and perpetuity 274 

. * • : ' ’ ’1), 303 


not avoided by perporuii> -w 
under genera! description only (98), 213 
upon contingency and to a contingent cla'S out 
. ' . . »•-- -* '107 IrtR 

•I . . -(Ill), 247 

„ . .of gift (197). 209 

CL \USES, last o( two Inconsistent— to prevail (88), 175 
CO\t)JUTOR. 5)5 

CODICIL and will 7 

deemed of will for construction 107 
definition of. C 

dDcovery of— alter grant 579 ^ • 

grant of administration whcfc— Is lost .>41 
may operate by Itself 7 
meanlnp of. 7 

separate probate of, (225?, 51S 
DlIlCATlO.S’.objeelof. 2 
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COERCION, meaniag of, 85 
CONDITIONS and conditional Hmitationa 335, 336 
and selection of administrator 568 
bequests upon impossiblo— (126), 327, 328 
contrary to law op morality (127), 328, 329 
different constructions of, 326 
executor under no duty to inform legatees of, 332 
fuSlment of— precedent to resting (128), 331 
how imposed 324 
Ignorance of, 349 
in restraint of marriage 330, 833 
in terroxem346 

mode of reckoniuR time for performing, 349 

no substantial difference between two kinds of— J40 

performance of— rendered impossible (136), 347 

postponing enjoyment 353 

precedent and subsequent 324 

relief against breach of— 349 

repugnant. 174, 345 

requiring consent to marriage 332 

requiring residence 343 

restraining alienation 352 

strict compliance with- where necessary 338, 341 s<] 
not necessary 334 


yoid, 327 

what are. 323, 324 
when Impossible 327 


CONSANGUINITY defined (24) 36 
collateral, (26), 37 

and lineal dhtlnguisbed 33 
lineal— (25), 37 
mode of computation of, 38 


334 


CONSOLIDATION, ©Meet of and reason for 4 
CONSTRUCTION, applicability of English rules of, I6(» 
cannot bo altered where words arc clear 1/5 
court to put Itself In testator s position for, 141 
directed to deduolng meanings of words I3t, 13'. 
{unctions of courts in, 138 

of construction nod of probate 537 
grammar may be disregarded in 172 
In case of inconsliteoey ITS 
jurisdiction of courts in matters of. 133 
tneaning of, 130 


testator's intention to be glrea effect to ('7», 171 
utility of rules of, 139 

which of two po« il’e— • pre'erreJ (•'H, lyi 
which prerents anomaly pre'erreJ J71, ITS 
CONTINGENT and Tested laterests 293. 
date of Testing of— l“te'est (ISCj, 3''! 
death at a— event Sii 
gift 3'‘9 
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INDEX. 


CONTINGENT-coniinued 

gift and defeasible interest 308 
to a class 307 
to a — class 308, 309 
Interest 303 
remainder 314—5 
words which make a gift, 304 

CONVERSION, 187 

of property specifically bequeathed (147, 148) 187, 377 sg. 
of residuary gift for life (345, 346, 347), 760 so 
trust for, 763 

CONVERTS from Hinduism, law gorermog, 17 
to Muhammadanism , , 17 

to Hinduism „ „ 17, 829 

COSTS borne by applicant for dimissed letters 503 
ID administration suit 728 
in certificate proceedings 810 
in the discretion of Court 704, 725 
of executors and others m probate proceedings 725—7 
of party where will executed under suspicious circumstances 89 

COURT, duty of— re accounts 717 

inherent powers of probate court 598 
testamentary jurisdiction of — , nature and origin of, 138 
,4 4, 4 * n,) 502, 541 


729 sg. 

4. * - • court 778 


CROWN, when entitled to properly of intcstato (34), 47 
Mon (203). 454 

bands of-(20l), 454 

anu rLCLivui 

4 c 


7). 45G 

.of, (200) 4 ".I 
05) 455 


rs by— (197). 452 
ration (198) 453 


CY PRES doctrine 270 
exceptions to, 27J 
DEATH as a contlngencj 314 
pendente lUe 485 
without Issue 343 


DEBT for which n certificate Is necessary 799 
joint, 4S3 
partnership. 489 

payment of— when a charge upon ... 

proof of representatlre title for ®' (*H). 4 I 

to be paid before legacy (3!5), 736, <3, 

DFCISIOSS no reference can be made In— to debates etc. 2 

>rU*A‘HnLI cstate,2?9 

\ Interest nn 1 gift to o enntloi enl class •'*9, SOS 
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DEFINITION, effect of, 3 
DELEOATE, appointment of (2&S). 599 
grant of administration by (172). CIO 
power to appoint (265), 599 

wbat to do in contentious cases or where grant to be refused (288), Cl 
when not to make a grant (286), 640 
when to transmit statement to District Judge (287), 611 
DELUSION as affecting wiiia 72 
DEMONSTRATIVE legacy and other legacies 381, 382 
and specific legacy 369 

order of payment of, 384, 392 


392 

lesi bo ueieruiiuu a — oo«, joj 
to he paid after specific legacy (ISI), 384, 392 
DEPENDENT relative revocatioQ 118 

DISTRICT JUDGE, appeal from orders of— (299). 657 sq , 700, 827 
appellate powers of— 827 


puweis ub— 0--1 

re grant (266), 600 
test of jurisdictioQ of— SOS 


>7). COI 

^ourt (<388), 829 


DESTRUCTION of will by testator when effects revoeatioo 117 
by third person 118 
part of a duplicate will 121 
DEVASTATION atlslog out of abuse of powers 78t> 
acts of agents 788, 792 
delay 791 

failure to realise 794 
losses on investments 791 
losses on personal securities 794 

by co>executor 787 

committed with concurrence of parties 789 
courts to be averse to charge executors for, 794 
liability of representative for. (368, 369), 785, 790, 795 
when liability for— arises 786 

■ . ■ ' les of, (36 sq), 4b 


contingency to be removed before period of, (124) 312 
in the absence of the lineal descendants, rules of, (141 sq) 52 
of accruing shares 251 
of assets (360), 774 
period of, 316, 319, 321 

m case of gift to a class, 248, 251 
rateable— of debts 403 
rules of—, 495 

when to take place 312, 316, 832 
DIVORCE and intestacy 48 

provision for wife's costs on, 34 , 

DOMICIL, acquisition of new — (10), 24 

administration of estates of persons with foreign—, 784 
and allegiance 21 
and residence 21 
Anglo* Indian, 27 
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DOMICIL — continued 

application of movables in payment of debts of persons with foreica— (324) 73i 
ascribed to overy individual 20 
cases where new— la not acquired (12), 28 
change of— how effected 25, 26 
continuance of — of origin (9), 24, 27 
new — (13), 28 
defined 19 

effect of change in law of — , 23 
extent of operation of laiv of—, 20 
how to bo ascertained 21 
importance of, 19 
intention as a factor m — , 25, 26 

law of — and grant of administration and distribution 530 
mode of acquiring — in British India (11), 27 
mode of administration of estate of persons with foreign, 784 
of a corporation 22 
of lunatic (18), 31 
how changed 31 
of minor (14), 28 

how changed 29, 31 
of origin (7, 8) 23, 27 
of pcsthumoua child 24 
of woman after divorce 31 
during marriage (16), 30 
in ease of divergence of nationality 30 
on marriage (13) 30 
one —for purpose of succession (6), 23 
retention of old 27 

succession to movables when — unknown (19), 32 
transfer of assets from India to country of— (367) 783 
DCOENTRICITY as affecting wills 71 
ELECTION and powers 428 
application of tbo rule of, 426 
avoided by mistake 427 
basis of the doctrine of, 425*6 
belief as to ownership immaterial ti.— (182), 430 
bequest for one’s benefit gives rise to — (183), 432 
by conduct 435 

' , ■ ‘ ' ' ''t - ’ - . *65), 433, 433 

' 3 

(166), 431 

. . . . . • • 429 

intention of obligation to elect ncccssiry in—, 425 

is an equitable rule 424 

knowledge of right of— necessary (187), 435 

legatee ^Yllc^ may be called opoii to make— (189), 438 

■ ■ ). 138 

43G 

upon presumed waiver of knowledge (189), 437 

when tBl^cs place (160), 4J3 

wlierc — docs not orli" 42G 431 

where testator’s interest is partial or future 428 

KVIDKSCE admissible to deduce Intention 135, 142 

to determine oljcet or subject (75), 142, 143 

to prove a decument to I e will 12 £( G 

to prove Intention l> rcioVe 111 lir ijft 

tu remove latent ainblgull) ( ' 

to remove amtigult) re exeeu' -ti ei ' 5, 

^ adtjltilllllly of— to t rove ruml^r (. 

\ . • 
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EVIDENCE— continued, 

cannot be excluded by compromise 633 
extrinsic and parol, 136 
in case of blanirs 163 

Inadmissible In case of patent ambiguity (81). 163, 164 
nature of — admissible m case ofalteratioaa in wills 126 
patent ambiguity 164 
necessary for obtaining a grant 627 sq 


of testator’s knowledge and approval of contents of will 631 

of undue Influence 87 

original will as a piece of, 522 

when admissible m construction 13S 

where wifi is lost 515, 543 

See AUDianiTT. 

EXECUTOR absent from the province 549 

accrual of representation to surviving— (226), 520 
alienation by~685 sq. 

when subject to charge 637 
without leave of court 697 
and administrator 458 
and proprietor 467 
and receiver 463 
and trustee 8, 463, 715, 782 

appointment of— express or by Implioation <222). iOS, 511 
evidenced by probate 533 

where there are several testamentary instruments 519 
becomes trustee after administration completed 461 
bequest to— (141), 363 aq 
by necessary Implicstion Sll 
called upon to accept or refuio 531 532 
cannot aliensto after assent C86 
be sued before probate 477 
delegate bis power C'C 
give authority to adopt "00 
indefinltel) postpone psyment 733 
can pay barred debts 733 
causes of action for which — cannot sue f.77 
canaue C7'> 

conditional appointment of 5(1 
conTcymee by, CS| 
costs of solicitor^, 515 
death of sole, 5*1 
death or return of 563 

decree against— 1 In ling < n I'l cf«*er I*"? 4T< 
defined 6 

derlrei hit title from the will en 
directions tn— I y Illgli Court ffi 


hat r« authority to risrti * a'trr a^wle •tratl-**) « trr 4 ' 
has no I rnr'^rSit IntsrrtS sM 
I as prior rieht to f rsM *’i 
Intrrr^ridllrg ! y ; '1 

Irtert^cJlate arts « f-s sll' » *at» *!s 

1« legal fep*r»e l«tJrerf«V *'» 
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EXECUTOR— cortftnued 

Is the only person who can sue 461 
liable to account for dealings of predecessor 704, 7l<i 
liability of debtor or creditor appointed, 720 
executor for accounts 713, 715, 716 
for acts of agents 721 
for failure to collect 719 
in case of mortgages 719 

other investments 720 
personal loans 720 

limit to power of alienation of—, 686 
limitation against, 469 
may apply for probate at any time 518 
be called upon to furnish security 648 
deal with a claim or debt 688 
sell or mortgage 687, 688 
must obtain probate to sue (213), 475 sg 
nomination of, 514 
not express trustee 469, 704 
office of— cannot bo inferred 512 
one— when barred from exercising powers of all 706 
order of payment by, (320 321, 322), 739 ag 
payment by— with notice of Jiabilit} 731 
payment to, 614 
position of, 461 — 3 
position of Muhammadan, 471 
power of attorney by absent, 548 
power of— to appropriate 691 
to borrow money 689 
to carry on business C90 
to compromise claims 691 
to compromise with co executor 492 
to dispose of property (307), 682, 683 
to elect 692 

to endorse notes and bills 691 
to grant leases 696. 697 
to mortgage 688 
to sue (305 306), €72, 674 s? 
under wills of Hindus 693 694 
where ho has a discretion 692 
powers vest in survivors on death of — (312), 70, 
proof of title of, 492 

propertv of the deceased vests in, 458, 461 
purchase by— of property of deceased (310), 7C« 
for legatee (171), 407 
from legatee 702 
rate of commission of, (309), 701 
removal of, (301), 661 
remuneration of, 514 
restrictions on powers of, 510, 694, 695 
right of— to pa> barred debt 733 
right of retainer of— 730, 732 , 

, 699 


Bubitituted, 513 

termination of authority of agent of—, ooO 

lime for conversion bj — , 721 

lime for vestlnB In 465 

to provide funds for funeral (316) 711 

to realiio with reaiaoable diilRerce 721, 7«. 

to sue must proJuco probate 475 

transcitiilon of oOiee of 5!! 

vetting of eitate In Hindu—, 4^3 

whrn resKi to be sti h 
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EXECUTOR Continued, 

when legal!'' incapable to act 538 
when to deliver legacies (337), 752 — 4 
where more than one regarded as one person 4C7 
whether can deni with property before probata 463 
who has not joined In probate, position of, 477 

power to sne or act, 492 

who may be appointed, 509 
of bis own wrong acts of — when binding 672 
acts that go to make an—, 665^6 

do not go to make an—, 666 
and Hindu law 668 
defences by—, 670 
extent of liability of, 672 



EXECUTORS, agent of one of several—, 549 
death of one of several, 521 

powers of several— may be exercised by one (3U), 705 706, 703 
where may not be exercised by one, 706, 707 
practice re grant to several. 51? 
probate where there are several. (224). 517, 519 
several— regarded as one person 46*. 638, 705 
survival of pawers on death of one of several. (312), 709 
when required to act unanimously 518 
who have not taken probate 51? 
with limited powers 559 
See LEGAL REPIESESTATIVE 


EXPERT on foreign law, qualiQcations of. 529 
FATHER, appointment of testamentary guardian by— (60i 80 
tight of father In case of intestacy (42), 52 
fraud alleged must bo proved 89 
as a ground of revocation 90, 593 
effect of—, 84 
no presumption of, 88 
particulars of— must bo given 90 


FRAUDULENT Insertion of a clause m a will 84 
GIF r absolute— subject to restraint (138, 139), 350 
alternative or substitutional, 208 
by Implication 156 
for certain purposes (140), 3M 
of income is gift of corpus (172), 408 
of land lying In a particular locality 155 
out of residue 244 
over 298, 300. 315 

and conditional limitation 334 

effect of. 178, 204 

if legatee dio without issue 343 

when may take away an absolute bequest 3i 

when void 178 

substitutional, 313 . . ... .« 

to a person filling a particular character H< <7 
to a woman other than a wife »w4, oJl 
to children born or to be born 254 
to idols 270 

to mother and child 239 , , , e 

to unborn persons under Hindu law • 
to wife by husband 201, 631 
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INDEX 


GIFT coxitxnued 

oee Husband, wife 

GIFTS >n contemplation of death (191), 439 

and gifts 44L 

and legacies 441 

eiomenta of — , 442 — 4 

incidents and characteristics of—, 439 

subject matter of — , 441 

what IS not subject matter of — , 441 

HEIR, character of estate m hands of—. 206 

decree against — may be binding upon estate 708 
disinherision of—, 231 
gift to a person and bis — a 195. 209 sg 832 
Hindu — can sue without letters 474 
mortgage by— after testator's death 734 
position of — in possession of estate 478 

on death of a person, 469. 470 

HIGHCOURT, appeal to— from order of District Judge (299) 657, sg 
in certiGcate proceedings, 821, 825 826 
concurrent jurisdiction of (300), 599, 600 
jurisdiction of, 609 

may give directions to legal representative (102), 662 

may interfere in revision 659 

no review by — under Part VII 456 

reference to— in oertidcate proceedings 825 

removal of legal representative by— (301), 661 

review by— in certificate proceedings 813 823 

revision by— In case of summary decision under Part VII 45? 

rovistoQ by— m certificate proceedings 823, 825 ^ 

transmission to— of certificates of grants (274). 615 

when reference may be made to, 660 

where no appeal lies to, 659 

HINDU WILLS ACT. framework of. 60 

local extent of operation of— (57), 59, 61, 829 

HINDUS, need not take out letters (212). 471. 474 
operation of the Act to wills of, (58), 69 
power of legal representatives under wills of 693, 691 
testamentary power of — follows right of alienation 63, 61 

hmitationa on m c-xsc of a womiu bucccciIuir to a 

mile fO 

in case of Stridban 65 


• . fO 

not to affect right of maintenance 63. 67 
now fully cstablised 68 
to create a new form of Interest 63 67 
when must take out probate (213) 69 47'» 481 
who are and who are not. 16 
COVVERTS 

HUSDAND. gift by— to wife 201, 831 
grounds of exclusion of—, 501 
share of— after divorce or separation 48 
on intestac) 49 

ILLNESS e/Tecl of, on a %%lll 77 

ILLUSTRATIONS aalueof, 3 

IMPLIED (iIFT In the ataenco of »ppolnlm nt 192 

IMIORTtJMTV effert rf, 
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INaCCUUAOY ia desoriptiOD of gift 187 
INCOME of specifio legacy 389 
INCONSISTENT gift and dirccUon 17G 
gifts, latter to prcTall, 175, 205 
INCORPORATION by reference (64). 102 
conditions regarding valid, 102 sg. 

INSANITY, Q\eaQing of, 74 
presumption of. 76 
will made during, 75 

INSTRUMENTS, teatomcotary, number of. 225 
INTENTION, decides ^hen a vrill speaks from, 185, 186 
deteronnes subiect of gift 181 


to give to illegitiDiato children necessary 2I0, 221 
will not expressive of definite — void (89), 177 
INTERLINEATION and alteration m a will 122 
*' T— — 6J6 


law favours vesting of—, 293, 303 
limited or ab^Iute. 137 
ncce»"'‘»’ ", 


no— .on arrears of annuity for a year (354) 771 
on sum to be invested for annuity. (355), 772 
power of Hindus to create a new kind of—, 03, 67 
rate of— on legacies (353), 771 
that can be created by a Hindu 67 
vested, 233 


words which make an— coDtlogent 304 
INTERLINEATION, effect of, 122 
INTERPRETATION clause, effect of, 3 
confined to words of wills 420 
INTESTACY and survivorship 42 

exclusion of widow in case of—, 43. 44 

j . f , • - 


wueu arises lou) 4l,4«. to 
widow entitled to lapsed legacy as on quasi—, 44 
widow's share on (33, 33A, 35), 41. 45, 48 
INVENTORY of assets (712), €21. 712 
contents of, 714 

in case of all-India grant (318), 716 
not conclusive evidence of assHa 7W 
one— to be filed 712, 715 
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INVENTORY — continued, 

who may be compolled to file, 713 
JAINAS, law applicable to, 18 
JOINT TENANCY, characteristics of—, 23G 
presumption of—. 237 
severance of — , 241 
unknown to Hindu law 238 
JUDICIAL SEPARATION and intestacy 48 

JURISDICTION in granting and revoking probate (264, 270, 271), 597. 598. 608, 610 
of District Court 599, 618 
of High Court S99, 609 
origin of teatanientary— 598 
KINDRED, Computation of degrees of, (28), 39, 40 
defined (24), 36 
equal degrees of, 39 
when succeed on intestacy (48). 54 

m case of Parsis 58 

LAPSE, no — m case of gifts to descendants (109), 244 
joint gifts (106), 236 
trusts (110), 246 
of general residue (108), 242 
t ' - D common iI07), 240 


LEGACIES, abatement of general— (327), 7,»9 
and gifts in contemplation of death 441 
date of vesting of postponed— (119), 289 
effect of two— to same person (101). 222 
general— and demonstrative— 369 
and residuary—. 230 
and specific— 368, 407 
impose liability to purchase (171), 407 
interest on—, 758 
investment of— (341), 756 
payable in future (342), 757 
indemnity to be taken for, (326), 738 
three ways of giving, 291 
void — fall into residue 229 
when to be delivered by erecutor 752 
which are liable to abate (331), 742 
which are not specific (143, 144, 145), 29t 

LEGACY and special power 194 
appropriation of, 765 
by husband to wife 201, 831 


7jij 


residuary— for life (345, 346, 347), 760 ai/. 
no appropriation in care of contingent— 759 
not in satisfaction of purlion (178), 421 
not si>ccific 375 arj 
refund of—ainounl of (3G3), 750 
—from Ifgaice l35S 359, 3G2, 363), 773, 771, 77ti, 779 
limit to— (3Cti. "60 
to be without intercit (365*. 780 
when can be claltned by creditor (361), 77G 
when can I e claimed b> executor (3'6». 772 774 
when einnot be claimed by executor 773 
ri^Lt under drmonslrallre— (329), 711 
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LfeO AO Y— continued 

sale of subject matter of— (148), 378 
substituted, 325 

time of vesting— la general terms (101). 232 
to a creditor (177), 419 
to a woman other than wife 201 
to heirs of a person, etc (93), 195 
to minor (348), 761 

to representatives, executors etc (94), 198 
when not to be paid without indemnity (326), 738 
without words of limitation (95), 200 

LEGAL REPRESENTATIVE, a necessary party, 470 
alone to sue (216), 491 
decree against party does not bind, 470—1 
executor or administrator is, (211), 458 
has no proprietory right 467—8 
has no right to property held jointly 465 
has right to partnership assets and debts 465 
position of, 469 

powers of— under wills of Hindus 693, 691 
substituted in place of certificate holder 490 
what vests in the—, 400. 491 

LEGATEE cannot enforce his right before probate 475, 477 
determination of— referred to in a will (75), 140, 142 
error in name or description of. (7$). 144 
has vested interest in legacy 470 
Interest of purchaser from— how secured 470 
BO presumption of survival of—, 235 
not liable for calls due before testator's death (170), 405 
cost of completing testator s title (168), 403 
rent erb> before testator’s death (169), 405 
position of, 469 

preferential claim ofdcmonstratlve— , (329), 741 

procedure where— la a minor (348), 765 

property vests la—, 461, 491 

residuat- -"•* ~ t - ’ -t t’ •* *.“ — '■*? 

residuar 


representative of — entitled to grant (233), S30 
transfer to— of contingent bequests (344), 759 
when entitled to payment 737 
selection by — , 158, 178 
specific — entitled to whst (349), 766 
unsatisfied— when to proceed sgaiast executor (363), 779 

LETTERS OF ADMINISTRATION, acts not validated by (221). 501 


, *■. -1. .. —.539 

minor 542, 553 sq, 

concluslveness of grant of — 1273), 611 

contents of petition for — (278), 620 

costs of obtaining — , 503 

creditor’s right to—, 494, SOI 

delay not fatal to an application for — , 622 

discretion of court re grant of—, 496, 499, 500—1, 656, 657 

effect of, (220). 503 

estate unrepresented till grant of — , 472 
grant of — follows the interest 495, 500,537,549—1 
for benefit of miQor and lu (o 555 
re persons of foreign domi 
to be under seal (290), 644 


110 
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LETTERS OF ADMINISTRATION— continued, 
grant of— to estates of Hindus (218), 493 
non-Hindus (219), 497 

granted cannot be challenged in civil court 90 

in case of lost vrill 544 

granted of what 494 

grantee of— afone to sue 49l 

grounds of selection of persons entitled to—, 500 

may be granted to guardian of minor 542 

may be granted to married woman 543 

may bo obtained before hearing of suit 504 

necessary /or recovery through Courti. of debts (314), 481 

necessary to establish right to property (212), 471 sq. 

not granted til! executor has renounced (229), 531, 532 

of rest (257). 573 

on death of sole trustee (250), 561 
power to refuse, (298), 656 
revocation or annulment of, (263), 583 
right of husband to—, 501 
subject to exception (256), 572 
surrender of revoked— (296), 655 
time for grant of — , 651 
to be of whole estate 473 
to estates of prostitutes 4S6 
to next of kin (234). 5l0 

to representative of residuary legatee (233), 539 
to universal or residuary legatee (232), 537 
to whom cannot be granted (236), 542 

may bo granted in case of Hindus etc. (218), 493 
Until will or copy be produced (240), 547 
verification of petition for, (280), 623 
when to bo obtained for suit 473 
when to bo refused 464, 494, 495 
where cannot bo granted 473 
where probate obtained abroad 528, 529-30 
• ' ■ ’ ’ 4. 4 insane 555 

• / 

527 

(231), 536 



: ; • • 537, 511 

wnen may ov guuucu, o 
See— LIMITED OUaSTS, 

LIl.* -- ' f administration 595 

• . . . 01 

790 

BUIl!!)' uai 

no— for application for a certificate 80t 
no— for application for a Kr4inl 633. C37 
roocatlon 595 
runs against esecutor 469 

LIMITED GRANTS, crauto or supplemental— (2C0). 577 
court cannot drebn*' tti male a—, C19 


■ (245). 513 
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LIU^ITp GRANTS-ront.ni/ed 


[253). 5G6 


(242, 243), 550 


(36 sg ), 48 gq. 


LIS PENDENS. 700 

lunatic, administration for use and benefit of— (246), 553 
legal repreaentatire (solo) is a—. 554, 555 

. « . J l- . .<>•»«» 

-.576 


Marginal notes ate not part of ft statute 3 
mariner includes surgeon 106 
ptirilcged wills of (65). 104 
Mark cannot lie affixed by witness 05 
object of a, 95 
to be affixed by testator 95 
* ■ ““ -.332 

62 

. • . micil (21), 34 


•uHjiesv uub loai oy — oj 
revocation of will by— (67), 110 
settlement by minor In contemplation of— (22), 35 
MARRIED WOMAN appointed administratrix (315), 710 
executrix. 516 

will of a, 73 


meaning of a gift to A and belrs, 210 

a p°.rfon“tl be cwoyed from s.oerotloo to seoerolloo !I0 
absolutely 331 
administrator 199 
all the property (211), 460 
ambulatory 10, 11 
assets 618, 715 
attest 95 

become useless and inoperative 821 

caeterorum grant 573 

cause of action 673 

caveat 637 

charity 268 

child in the womb SI7 

children 216, 219,829 
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MEANING oi-~continued. 
citation 532 

claiming to have iolerest 636 
codicil 7 

collection of assets 621 
competent authority 7 
contention 626, 640-1 
cousins 217 


create an interest 67 
credits 645 
debt 487, 799 
delusion 75 
descendants 217 
devastation 785 
die unmarried 149 
effects 170 
election 423, 424 
axetniion {tti a ytiW) 9i 
executor 8, 199 
executorship expenses 724 
ezempliScation 529 
family 196 

fixed place of abode 609 
fraud 84 

fraudulently 586 
grand children 216 
heirs 195 
hereby 659 
Hindus 16 
in good faith 818 
issue 217 

]U8t cause 583, 582 
kindred 197. 259 
lapse 234 

legal guardian 551 

legal representative 193, 458, 459, 659 

lineal descendants 45 

lucid interval 75 

malik 170, 203 

malik o quabiz 830 

marik 92 

may 576, C62, S34 
minor 8 
money 170 

necessary Implication 511 
Dcpbows or nieces 217 
next of kin 36, 197, 542 
obliteration 121 


a;ent 421 
erpctuity 263 
ortlon 421 

^«er of appointment 111, 169 
to dispose of CS7 
.♦eicnce 100 

debate IP. 475. 476. 478 

jroptrtj- 1.0 

••sldcs««3l3 ^ 
jcslice 
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MEANING o(-~continued 
rules of distribution 495 
sautan 832 
satisfaction 420 
second cousin 217 
servant 728 
several 708 
signing 92 
sound miud 72 
strictly fulfilled 341 
survivor 321, 322 
testamentary capacity 78 
expenses 724 
universal legatee 538 
unsound mind 72, 74, 517 
useless and inoperative 588 
vested 291, 465 
vested Interest 233 
vests 461 
whole estate 201 

for uso and benefit of, (24C) 553 

administration where sole executor or residuary legatee ls~(214), 551 
citation on — , 584 
defined 6 

Interest on legacy to—, 768, 769 
legacy to— 764 

letters granted to— Is nullity 542 
probate cannot be granted to a—, SIC 
whotber entitled to certificate 803 
will of a— la a nullity 73 


. . i *. a 9 

S ‘ . ' • i **4 

MISTAKE, words introduced by— In a will 85 
Mother, right of— in case of Inlestac) (43— 47>. 52 4 

a third 73s 

839 

operation ol the Act tu niJis oi ijji.u-’. 471 4‘'1 

1*1 i" V . C'>5 

• I 9 


OBJ ncf-. 14. 


InQUirirs to delrrralne— (75) II Ui 
misnotser or mliiesfrlril^s* cf— i7f'» HI 
tniftabe la eaumfratlca cf— . 145 
OBLITERATION', how far *Je to rcs-vc l'2 

Inlfriinrstloa. allrraiica efc'l c' (”li 121 
wl fiber effe'ti rfvofali '’2 lit. U*. 127 
ONUS Iq ca»f cf wl I cf pardararhlB U*f 
cf proof cfeifstl'S C • 
where »t»pSelx.i cir'-eiiiecci yeevrst «' 
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INDEX. 


ORIGINATING SUMMONS, 663 

OVERSEER, 515 

PAKSI9, mtestate succession of, 42, 55 sg. 

rights of children of female intestate, (53). 56 
male intestate (52). 56 
^idow and children (50), 56 

widow or widower and issue of deceased child >’54), 57 
widow or widower when no issue (55), 57 
widower and children (51), 56 

PERPETUITY, see Role against perpetuitt 

POWER OF APPOINTMENT and lapse 234 
and perpetuity 271 

determination of property where— not executed (92), 192 

exercise of general—, 184, 188 sq 

general and special, 189 

revocation of will made in exercise of, 114 

under Hindu law 191 

when not revoked by marriage 111 

POWERS of the nature of trusts_193, 194 

PREAMBLE, object of-, 3 

PRESUMPTION, m case of erasures and alterations 94 
in favour of sanity 76 
in favour of vcstlog 301 
no— of joint tenancy in Hindu law 238 
no— of survival 235 
of due execution 124 
of intestacy till will bo proved 834 
of joint tenancy in English law 237 


PROBATE, amendment or alteration of. (261). 578 
ancillary, 529 


• • * 505 


; . ■ ■ * ■ . > of tune 633 

authenticates and Is proof of contents of will IQ 834 

i... , I%n 


defined G 

delay no bar to grant of, 633 

determines the number of testamentary instruments 225 
duly Ct2 

when assets below lOOO or in foreign countries 641 
effect of, (227. 273). 521, 521. 611 
refusal of. 834 

cstablisiiet will from testator's death 467, 476 
evidence In— proceedings 617, 62S 
experses 726 

grant of— operate* a* estoppel 635 

when may b<* made (293). f.51 
eranlcd on comr^omlie 590. 633. 631 
^ only of win 

to ctecutor only i2S2). 505, 21 *09 
to one enure* 1 enrfil at all * |7 
wl ere sttf»tirg wltfu-fscs are dead 97, 
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’ROBATE— cort^inued. 

Braotee of— alone to sue 491 
how far operates as estoppel G35 
in common aod solemn forma S85 
is conclusive proof of execution 0/ will Si4 


■ ■ . ■ 481 

no right as executor or legatee can be established 'without — (213), 475 

not judgment or decree 527 

not necessary in case of Muhammadans 481 

object of grant of — , 507 

iu--* ...j :»-n)5i5_30 


* 46 


ui several wills ous 

of the rest (257), 573 

of whole will 675 

of will and codicil 519 

of wills of foreigners 507 

once obtaioed enures for benefit of aii 476 

order granting or rofusiog— is decree 619 

petition for converted to one for letters 619 

pnna facie unlioiitcd 560 

procedure re grant of—, 508 

proceedings may be stayed till production of—. 480 

rectification of errors In— (261), 578, 579 

refusal of — , 508, C34 

separate — of codicil (225), 518 

subject to exception (255), 570 

when made 571 
when Dot made 572 
surrender of revoked— (296), 655 
tiao for grant of, (293), 651 
to bo under seal (289). 60'i, 642 
rrlldates Intermediate acts of executor 467 
TrrlficatioD of petition for, (250, 25J). 620 
wlcn not conclusive 525, 614 
wlcn should be obtained 479 
wierc not conclusive 525 
wiero not peccsxary 4S0 
wVers ieversl executors appelated (22*’. 517 
v>ere buccessioti Act does ijol ajply 2’2^5 
rords omitted Iron will la grsettsB, ,(7 


(QIATK COURT and acc.>jrts cf rerr'^setUlUe* * 
<;uritioii« of title 497, €22 
ffect of declsrstlocs of—, 523. P3t 
anctloti* of— and cfco^rt ct e.rstroctiiW 

idgmeri of. 525 

cly Issue in. Clb .... 

•"fsticn which esn le derIJej ic, (12 

liteare r(— is judprent in 
/.at the— need net decide t2J.t — 
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index. 


PROPERTY, allowance pending custody of* (201), 454 
answering the description passes (90)* 183 
collector’s report in case of revenue paying--(199), 453 
determination of questions as to person or — (75), 140 sg 
inquiry by Judge in case of relief against seizure of— (193), 417 
is basis of jurisdiction 609, 610 
judge to be satisfied about absence of title 448 
judge’s decision settles actual possession (209), 456 
legal and equitable, 832 

movable and immovable included m residue 227 
not disposed of falls into residue 229 
order for Inventory of— (194), 449, 450 
part of description of — when maybe rejected (78), 152 
may not be rejected (79), 156 
proprietor’s directions re property (206), 455 
protection of— by district judge (269), 607 
relief against wrongful possession of--(192), 446 
s'iW.'CR'a’fj oi \c» ■pcasftea'.'iw 4 41 

vests in executor also in legatee 461 
which falls into residuo 230 
PROVINCE defined. 6 

effect of probate throughout — (273), 611 
PROVISO a guide to construction 4 
RECEIVER in testamentary proceedings 607 
need not obtain letters 474 
to be discbargod after grant 459 
RE-EXECUTION of will when valid 127 
revival of will by— 126 

RELATIONS by half blood equally entitled with full blood 197 
illegitimate— grounds for exclusion of* 218 
may be included 197 
take 219,220 

legitimate— preferred (100), 217, 219, 2?0 
representatives of deceased— not entitled 197 
similar relations for purposes of succession (27), 38 
time for ascertaining—, 198 
REMAINDER. 296. J15 
in favour of children 298 

RENUNCIATION, form and effect of— (230) 533 sg 536 sg. 

' ' .... - . _ ulors (229, 231), 531, 53j 


wnon pussiuiu 

RE PUBLICATION of will 129 

REb JUDICATA In probate proceedings 606 
in respect of what matters .^91 
no— in certiCcato proceedings (387), b34 
order granting probato when Is— 591 
refusing probsto whether is 591 


residence, right of— 205 

REblDUAItV and specific Icgicics dhtingulslied 230 

legatee, after sdminUlration completed propsrl) beLOin*i tint of Ih' 
eannol clilrn nbatemciit 740 
clauie coaitrucd to irevenl Iplevlacy J31 
conitltutlon of (102), 22b 227 
e milled to nJ min lit ration (23*), 537 
proJute (350), 7o7 

rc»Idu- after cJetl# and Icgsclei (Sr'',). 7Ml 

la whUUentUled 4l03)»^2J'l 

resldu* after {synients to to f sId to— (3C6), 781 


e— , (C6 



INDEX. 


881 


RfiSiDUARY legatee, right of — to contingent bequest (344), 759 
r?bcD can claim to be paid 754 
RESlDUL and legacy distinguished S28 

enumerated is not a apcciQc legacy (146), 376 
general and particular, 230 
gift out of, 244 

ioTcstmcnt of— given for life (345, 346, 347), 760. 76 J 762 
wiat (dlls Into — , 229 ' 

REVIVAL OF adeemed legacy 400 
cfwill or codicil (73), 125 

by codicil 127 
effect of, 129 
extent of, 126, 12S 
^ how to bo effected 126 

intention necessary for, 127—8 

modes of, 126 

neceisary elements in, 126 

in — proceedings 586 


0^ auuiuer wuiui v-ouil-h 
b? burning, tearing UG 

by destruction of a part of a duplicate will 121 
of the will 117. 118 

during lasanity etc 01 

by writing declaijosjotention to revoke 115 
dependent relative-^, 118 sq , 830 
discretion of court iu matters of—. 581 
effect of, 597 

on codicil 320 

4 . . 6$5 

■ 1 . * 648 

. • . • . 9, 71S 

impiieu, lij 
lurisdlctloa for, 590 
modes of — (70) 112 
no— by birth of issue 830 

no tune limit f®r, 3S2 

pffected by cancellation or abaadonmeot ll? 
aor vuv obliteration 115 117 

the words ' last will 114 
notice In he issued On on application for 5S2 

.0- 

cfwiUbyffi8Tiiag«^/l Jii, II 

whether revot^scodlcJJ 5-U 

pailisl. „f_iB „5, of iMt -111 5<t 


«. .rrir 

what couiiee j, 

where grant Irsoialrttly 2*' 

on ontrne al ^ 

who can j>l ' 

whoeanoot arpif*^^** 

11 * — 
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KTJLE AGAINST PERPETUITY (1U),262 
and gifts to a class 274 

under Hindu ttiUs 276 sg. 
to cbatlties 267 
and powers 271 
application of tlie~, 264 
determination of infringement of the — , 26S 
English and IndlaU'-compared 266 
origin of the—, 263 
prior to Hindu Wills Act 267 
where does not apply 265 
RULE AGAINST remoteness 260 
SCHEDULE III. object of, 63 
restrictions imposed by, 64 
SECTION, how to he expounded, 2, 3 
value of heading of, 3 

SIGNATURE of testator, acknowledgment of, 98 

and of witnesses to be placed after execution of will 04 
by some other person 95 

to be m testator’s presence lOO 
must be attached to will 93 
object of, 95 

order of— and of wilneasea 97 
position of—. 94 
proof of, 93, 631 

to bo placed to authenticate mstrumeot 95 
whore to be affixed 93 

SIGNATURE of witnesses, conOictiog testimony of, 100 
docs not mean mark 93 
intention to attest necessary for—, 96, 99.100 
position of—, 100 
to be after that of testator 97 
to he in teetator'e presence 98. 100 
where will consists of several abccts 93 
81KI1S how far arc Hindus 18 

SISTER, right of— in case of intestacy (41, 47), 53, 54 
SOLDIER includes surgeon 105 
privileged wills of, (6S), 104 
SON adopted, gifts to, 150 

not regarded os posthumous son 68 
SOUND MIND, meaning of—. 71, 72 
what constitutes a—. 72 


BPECIFIC and residuary gifts 230 

e \ idcnce to determine whether legacy is — 372 
gift, enumerated articles where not deemed— (14G), 37G 
gift refers to things existing at date of will IbQ 
same— RiNcn twice (100), 211 
when to be retained in same form (147), 377 
llluetratlon of— legacies 370. 371 

legacfei not— (143— 146). 371 so 
Intention determines w helhcr legacy Is, 373 
legacy and demonitratirc legacy 269 
and general legacy 36 h, 4(i 7 
eooii l^ani against. 372, 373 
defined (14;),3CG 

I'-Ratec’s title to produce of— (319), 765 
liable to abite for paying debts 3S0 
pdftnpllcn 3'*6 

rot lUl '• to a) ale for paylag legacies J J 40) 
ef i\t>- it. Ill) uiijr fur calls on, (ITOi, 405 
lfo:«r*.y to which— rclcra 359 
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SPECIFIC— conijnued. 

V.., 4 gg2 


ST/vTUTE, hncvnge of— when may be oYerriden by courts 2 
i3 ofwdrtfructlon of, 1 — 2 

pT riV' njQT - - i t » ._ <%r, . lA . j, 


183 


'9«r>pt»Qn of— (78), 153 
1'’* ‘cd to description (79), 156 sq 
•.yidence admissible to identify, 142, 143 
'N duty 619 
e. 41 iq. 

' Parais 43 

rights of children tn caso of, 49 
unaffected by the Act 69 
vimeDtary and intestnte— in India 60 
imiog by— can apply under 8 192, 446 
Die property (5), 18, 22 
i 19. 22 

iCT oontcmplites legitimate relations 37 
nt where— does not apply 526 
- 5 

testamentary succession goyeroed by—, 60, h9*79 
icatioo 69 


>1 » 

excliislcn from, 14 
persons exempted from IS 
t from operation of. (3). 14 

,lldated In 4,841 
ided from 4, xiii 

by Courts and not English law 70 
lies 4. 829 
with 70 71 
not affect (391), 828 
^ADANS 

. . . '-(3761.814 


I • • KSVI 

'’'"AriStVo'K.Vo. 

effset of-^ranted in f’relfin state 

'i"! on4,f rr...™.-, r'o'V,' "■’ 

effect on-of 

inquiry l-efore grant of-. ^ ^ . 

Ttensioaof— . m3 

portions of debts ^ 

.oTery of rortgape f f *’, A 
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UNDUE INFLUENCE-coniinucrf. 

not to be inferred from dieioiierision 830 
foolish will 87 
suspicion of, 87 

VERIFICATION, false averment in — (283), 624 
mode of, 622, 80Z 
of petition for probate 623 
of translated copy of will (277), 620 
VESTED and contingent Interests 293, 294 
romiwder 297 

in favour of cbildreo 29? 

VESTING, date of — of contingent legacies (120), 301 

legacies when possession postponed (119), 389, 306 
fulfilment of condition precedent to — (128), 331 
law favours—, 293 320 
no conveyance necessary for — , 747 
of annuities 414 465 
presumption in favour of, 297 301, 330 
probate evidence of, 622, 802 
tune of— in administrator 467 
in executor 291, 833 

wfaether dependent on probate 463, 465—7 
WIDOW entitled to lapsdd legacy 44 
excluded 43, 44 

share of— on intestacy (33, 33 A, 35), 44. 45, 48 
WILL a«» affected by deIu«ion 71 

eccentricity 72 
Impaired physical vigour 72 

and deed 13 

authenticated copy of, 539 

blanks m o— . IC5 . , , «« 

contracts to leave property by— enforceable 90 

correction of errors in— (2611, 578 

eff'ct of destruction of—. 114 

cnquirioi ro object or eubjcct of — (75j, 140 

established by probate 523 

execution of privileged — (05), 104 

mode of, (GS) 106 
who can execute, 103 
unprivileged wilt (Cl). 91 
Intention to operate as a — ncccstorj, 94 
Intcrllnealfon, obliteration, aJteroljon in — 171>, 121 
Is the aggregate of tcstariientar> Intentions 129 
knowledge and approval of contents of— 631 
last of two liioonslstent clauses in— to prevail (88). 175 
made In extremis 77 
miy be revoked or altered (62) 90 

meaning ot clause In a— how to be collected (*>2) 165 IfO 
-In S 232. 535 

no pirt of n— to be rejected. If possible (85), 172 

no particular farm nrcea*arr for a i il)d— , 9J 

of a ileaf or dimib j erion 74 

of a dunken person 7 — 7 

prepare 1 t y an'^ iher 73, 84 

pre»unptl'’n In favour of—, 101, JJ4, 632 

powers of I>l»trtvt JiiJire re proof of— (3Rt) f 21 

proof « f— In co-'inon an I solemn forms 5^5 C’5 

pro.-erty t^Uf I be conveyed 1 y— 13^ 172 

ratl'’i-stk'i t-f 12? 

fe>J jl»)|es of r VjIH— 91 

tfitanenlsry I'lt'-Tti n reTtury f»r— IfS 

tr»“« all n e'— wf ‘fe nf<-ct«afy (277), ^1** 
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ILL— fontf nufd 

unrrobaled— cannot b# Ircatctfat non->«xis(eot 453, 476, 473. 526 
Told 5f obtained by fraud, «tc (61), 83 
ToU for uncertainty tS3), 177 
what U a—, 5C6 
wcrdinc of-.(74l. 130 
Str TrSTAMtVTARt CArxciTt 
WILLS, conditional, 14 
concurrent, ]4 
filing of original—, C51 
InconiUtcni, 113 513 
Joint. 13 
kind* of, 13 
mutual, 13. 94 , S23 
not Inconilitent 114 

of Hindu* etc , that are goTcrncd by thi* Act (57) 59 61, 63 
operation of tbo \cl to— f5S) CO 

of Muhammadan* operation of the Act (S8 112, 213), €9 471 470 481 

of icTcral pcriona 71 

preierTatiorj of oriRlnal— (294>. 651 

rerocatlon or alteration at prirrlcged — i06 

■CTeral— , bow mcanins to be deduced 167 

—•'•.-nedlOO 

• 100 
109 


muit algn nnimo attestaodi 96 

not dliquallfied by intereat or being executors (68) 110 

social position of, lOl 

to be called to prove a will 93 

who arc 96 


7 


roirslog when may be supplied (77>, 150 15d 
of analogous sense, effect of. 16B 
of futurity, construction of 185 
ordfnariiy cannot be altered i3S 
rejection of— 157, 172 
same— m different parts (86). 173 

—when have different meaninga 173 
shewing intention to give distinct shares (10?) S40 
teebmea), 137 

understood in restricted sense (83). 168 
which make a gift contingent 304 


THE END 





